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No.  11,183. 

Ireland  v.  Emmerson. 


Bbsach  of  Mabbiaoe  CoisrrRJLCr.^Ik/enee,^Former  A^fjtuiieoUian.—Sedue' 
tion, — In  an  action  to  recover  damages  for  an  alleged  breach  of  a  con- 
tract of  marriage,  an  answer  setting  up  a  former  adjudication  in  the  de- 
fendant's faYor  in  a  civil  action,  brought  against  him  by  the  sam« 
plaintiff,  to  recover  damages  for  her  alleged  seduction  by  the  defendant 
is  not  a  sufficient  defence,  even  though  she  may  have  alleged  in  her 
complaint  in  the  former  action  that  the  defendant  had  seduced  her  un- 
der promise  of  marriiige. 

Practice. — New  TriaL — Iivsufficient  Cauat, — Exehuion  df  Emdenee, — Where 
the  exclusion  of  offered  evidence  is  assigned  as  cause  in  the  motion  for  a 
new  trial,  the  cause  is  insufficient  if  it  fails  to  point  out  with  reasonable 
certainty  the  particular  evidence  excluded. 

Same. — Truth  of  CavM. — Bill  of  Exceptions, — Supreme  Court. — A  cause  for  a 
new  trial  will  not  be  considered  by  the  Supreme  Court,  unless  the  truth 
of  the  facts,  assigned  as  such  cause,  is  shown  by  bill  of  exceptions. 

Same. — Instrvction.—0mi8gion, — Where  an  instruction  is  complained  of  as 
erroneous  in  the  Supreme  Court,  solely  on  the  ground  of  an  alleged^ 
omission  therein,  the  error,  if  such  it  be,  will  not  be  available  for  the  re- 
versal of  the  judgment,  unless  it  is  further  shown  by  the  record  that  the 
trial  court,  upon  the  reasonable  request  of  the  complaining  party,  had 
refused  to  give  an  instruction  supplying  such  omission. 

From  the  Gibson  Circuit  Court. 


2      SUPEEME  COURT  OF  INDIANA, 

Ireland  v,  Emmerson. 

C.  A.  Busldrhy  W.  M.  Land  and  J.  B,  Gamble,  for  appellant. 
J.  E,  McGuUorigh  and  M.  W.  Fields,  for  appellee. 

HowK,  C.  J. — This  was  a  suit  by  the  appellee,  Ida  Em- 
merson, against  the  appellant,  Levi  F.  Ireland,  to  recover 
damages  for  the  defendant's  breach  of  an  alleged  contract  of 
marriage.  The  cause  was  put  at  issue  and  tried  by  a  jury, 
and  a  verdict  was  returned  for  the  appellee  assessing  her 
damages  in  the  sum  of  $975.  Over  the  appellant's  motions 
for  a  new  trial,  and  in  arrest  of  judgment,  the  court  rendered 
judgment  against  him,  in  appellee's  favor,  for  the  damages 
assessed  and  the  costs  of  suit. 

The  first  error,  of  which  the  appellant's  counsel  complain 
in  argument,  is  the  decision  of  the  trial  court  in  sustaining 
appellee's  demurrer  to  the  second  paragraph  of  appellant's 
answer.  This  second  paragraph  of  answer  set  up  a  former 
adjudication,  as  alleged,  of  the  appellee's  cause  of  action  in 
this  suit,  in  an  action  previously  brought  by  her  to  rpcover 
damages  for  her  alleged  seduction  by  the  appellant.  In  her 
complaint  in  the  seduction  case,  the  appellee  averred,  among 
other  things,  that  by  his  visits,  attentions  and  expressions  of 
love,  and  "  by  promising  to  marry  her,"  the  appellant  gained 
her  confidence  and  affection,  and  importuned  her  to  sexual 
intercourse  with  him,  and  that  she,  through  her  confidence 
in  and  love  for  him,  "and  relying  upon  his  said  promise  of 
marriage  with  her,"  yielded  to  his  solicitations  and  had  illicit 
carnal  intercourse  with  him,  etc.  After  setting  out  the  com- 
plaint in  the  seduction  case,  in  the  second  paragraph  of  his 
answer  in  this  case,  the  appellant  alleged  that  he  filed  his  an- 
swer to  such  complaint  in  general  denial  thereof,  that  the 
issues  thus  joined  were  submitted  to  a  jury  for  trial,  and  a 
verdict  was  returned  for  the  appellant,  the  defendant  in  such 
suit,  and  that  thereupon  final  judgment  was  rendered  in  his 
favor  by  the  court  below.  Appellant  further  averred  in  the 
second  paragraph  of  his  answer,  that  the  promises  of  marriaire 
stated  by  appellee,  in  her  complaint  in  this  suit,  were  the 
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same  and  no  other^  as  the  promises  of  marriage  set  forth  in 
her  complaint  in  such  seduction  suit;  and  that  the  evidence, 
produced  upon  the  trial  of  such  seduction  suit,  related  to  the 
same  promises  of  marriage  set  forth  in  appellee's  complaint 
in  this  suit.     Wherefore,  etc. 

Appellant's  counsel  earnestly  insist  that  the  adjudication 
in  the  seduction  case  was  a  complete  and  final  bar  to  the  cause 
of  action,  stated  in  appellee's  complaint,  in  the  case  now  be- 
fore us.  We  are  clearly  of  the  opinion,  however,  that  this 
position  of  counsel  can  not  be  maintained,  either  upon  reason 
or  upon  authority.  If,  upon  the  trial  of  the  seduction  case, 
the  appellant's  promises  of  marriage  and  his  breach  of  such 
promises  had  been  established  beyond  all  doubt  by  clear  and 
uncontradicted  evidence,  yet,  if,  from  any  cause,  the  evidence 
&iled  to  show  that  the  appellee  had  been  seduced,  as  alleged, 
by  the  appellant,  it  is  certain  that  she  could  not,  as  she  did 
not,  recover  damages  in  such  seduction  case  for  the  estab- 
lished breach  of  appellant's  promises  to  marry  her.  The 
reasons  for  this  are  obvious.  In  her  complaint  in  the  seduc- 
tion case,  the  appellee  did  not  seek  to  recover  damages  for 
the  appellant's  breach  of  his  contract  to  marry  her.  Indeed, 
she  did  not  aver,  in  her  complaint  for  seduction,  that  the  ap- 
pellant had  committed  any  breach  of  his  promises  to  marry 
her.  All  that  was  said  by  appellee  in  her  complaint,  in  the 
seduction  case,  in  relation  to  the  appellant's  promises  to  marry 
her,  was  manifestly  said  solely  for  the  purpose  of  explaining 
the  means  by  which  he  had  accomplished  her  seduction,  and 
not  as  constituting  a  material  part  of  the  cause  of  action 
stated  in  such  complaint.  A  promise  of  marriage  is  one  of 
the  means  often  resorted  to  by  the  seducer  to  accomplish  his 
purposes ;  but  such  promise  is,  by  no  means,  a  necessary  ele- 
ment in  seduction.  That  is,  seduction  may  be  accomplished 
without  any  promise  of  marriage.  Johnson  v.  HoUiday,  79 
Ind.  151 ;  Raymond  v.  Saucer,  84  Ind.  3;  Wilson  v.  Shepler, 
86  Ind.  275. 

In  Bell  v.  Riiiker,  29  Ind.  267,  it  was  held  that ''  If  an  un- 
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married  man,  having  by  his  visits  and  attentions  to  an  un- 
married female,  gained  her  affections  and  confidence,  impor- 
tunes her  to  sexual  intercourse  with  him,  and  she,  through  her 
confidence  in  him  and  love  for  him,  yields  to  his  solicitations,  it 
is  seduction/^  This  statement  of  the  law,  in  such  a  case,  was 
quoted  with  approval  in  the  later  case  of  Smith  v.  Yaryan,  69 
Ind.  445  (35  Am.  R.  232).  See,  also,  Rees  v.  Cupp,  59  Ind.  566. 
It  has  never  been  held  by  this  court,  so  far  as  we  are  advised, 
that  an  averment,  that  the  seduction  was  accomplished  under 
a  promise  of  marriage,  is  a  necessary  averment  in  a  complaint 
for  seduction.  The  averment  is  oft-en  made  in  such  cases ; 
but' it  will  be  found,  on  examination,  that  it  is  generally  made 
as  matter  of  inducement,  explanation  or  aggravation.  It  is 
not  the  averment  of  a  material  or  necessary  fact  in  an  action 
for  seduction  ;  and,  therefore,  the  verdict  of  a  jury,  either  for 
or  against  the  plaintiff  therein,  and  the  judgment  of  the 
court  thereon,  w^ill  not  bar  or  conclude  such  plaintiff  from 
instituting  and  maintaining  an  action  for  the  recovery  of 
damages  for  an  alleged  breach  of  a  contract  of  marriage.  Our 
conclusion  is  that  the  court  did  not  err  in  sustaining  appellee's 
demurrer  to  the  second  paragraph  of  the  appellant's  answer. 

In  the  appellant's  motion  for  a  new  trial,  the  first  cause 
therefor  is  thus  assigned:  "The  court  erred  in  excluding 
from  the  jury  the  evidence  of  Vina  White,  offered  by  the 
defendant."  It  is  insisted  by  appellee's  counsel,  that  this  cause 
for  a  new  trial  is  too  vague,  indefinite  and  uncertain  to  direct 
the  attention  of  the  court  below,  or  of  this  court,  to  the  sup- 
posed error  of  the  court  in  the  exclusion  of  offered  evidence. 
This  point  seems  to  be  well  taken,  and  must  be  sustained.  In 
McGlain  v.  Jessup,  76  Ind.  120,  the  first  cause  for  a  new  trial, 
in  the  motion  therefor,  was  stated  in  precisely  the  same  words 
as  in  this  case,  except  as  to  the  name  of  the  witness ;  and 
it  was  held  to  be  insufficient  to  present  any  question  for  the 
decision  of  this  court  upon  the  ruling  excluding  such  evi- 
dence. So,  in  Grant  v.  Westfall,  57  Ind.  121,  it  was  held 
that  where  a  party  complains  of  an  alleged  error  of  the  court, 
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either  in  the  admission  or  exclusion  of  offered  evidence,  he 
must  point  out  in  his  motion  for  a  new  trial,  with  reasonable 
certainty,  the  particular  evidence  so  admitted  or  excluded ; 
otherwise  the  court  below  need  not,  and  this  court  will  not, 
consider  such  alleged  error.  So,  also,  in  Marsh  v.  Terrelly  63 
Ind.  363,  it  was  said :  "  This  rule  of  practice,  which  requires 
that  causes  for  a  new  trial  shall  be  assigned  with  clearness, 
certainty,  precision  and  particularity,  was  long  since  estab- 
lished, and  is  strictly  adhered  to,  in  this  court." 

The  second  cause  assigned  for  a  new  trial  was,  "  that  the 
court  erred  in  refusing  to  permit  to  the  plaintiff,  as  a  witness, 
on  cross-examination,  to  answer  the  question  put  by  defend- 
ant as  to  whether  she  had  been  engaged  to  be  married  to  one 
John  Taylor,  over  the  objection  of  defendant"  From  the  terms 
of  this  cause  for  a  new  trial,  it  would  seem  that  the  defend- 
ant objected  to  his  own  question  propounded  to  the  plaintiff 
as  a  witness.  The  bill  of  exceptions  fails  to  show  that  the 
defendant  put  the  question  stated  in  the  second  cause  for  a 
new  trial  to  the  plaintiff  on  her  cross-examination.  It  does 
appear  from  the  bill  of  exceptions  that  on  the  cross-exami- 
nation of  the  plaintiff,  as  a  witness,  the  defendant  propounded 
to  her  the  following  question :  "  Were  you  not  engaged  to  be 
married  to  Lorenzo  Taylor?"  But  it  nowhere  appears  in  the 
record,  except  in  the  motion  for  a  new  trial,  that  the  court 
refused  to  permit  the  plaintiff,  as  a  witness,  on  cross-exami- 
nation or  otherwise,  to  answer  any  question  put  by  defend- 
ant "  as  to  whether  she  had  been  engaged  to  be  married  to 
one  John  Taylor."  The  doctrine  is  &miliar  that  the  state- 
ment of  facts  as  cause  for  a  new  trial  in  the  motion  therefor 
is  not  regarded  as  true,  iij  this  court,  unless  the  truth  thereof 
is  shown  by  a  bill  of  exceptions  properly  in  the  record. 
Wiler  V.  Manley,  51  Ind.  169;  Grader  v.  WiUiams,  55  Ind. 
461 ;  Hyatt  v.  Clements,  65  Ind.  12.  The  second  cause  for 
a  new  trial  is  not  shown  to  be  true  by  the  record,  and  there- 
fore it  presents  no  question  for  our  decision.  Bake  v.  Smiley, 
84  Ind.  212. 
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The  third  cause  assigned  for  a  new  trial  is  not  discussed  by 
the  appellant's  counsel,  and  therefore  we  regard  it  as  waived. 

The  fourth  cause  for  a  new  trial  is  that  the  court  erred  in 
its  instructions  to  the  jury.  Of  these  instructions  only  one 
is  complained  of  in  argument  by  the  appellant's  counsel ; 
and,  as  to  that  one  instruction,  counsel  complain  of  what  it 
omits  or  fails  to  say,  and  not  of  what  is  actually  said  therein. 
In  the  instruction  complained  of  in  argument  the  court 
charged  the  jury  as  follows :  **  The  plaintiff  alleges  in  her 
complaint  that  she  and  the  defendant,  in  the  year  1881,  were 
engaged  to  be  married  to  each  other ;  that  she  was  always 
ready  on  her  part  to  fulfill  the  engagement ;  and  that  the  con- 
tract was  broken  by  the  defendant.  All  these  are  material 
averments,  and  the  burden  is  upon  the  plaintiff  to  prove  them 
by  a  preponderance  of  the  evidence,  in  order  to  justify  a  ver- 
dict in  her  favor." 

Of  this  instruction  appellant's  counsel  say :  "  It  wholly 
fails  to  inform  the  jury  that  the  defendant  had  by  his  answer 
controverted  the  allegations  of  the  complaint  enumerated  by 
the  court,  or  even  that  any  defence  thereto  had  been  inter- 
posed, or  was  possible  by  the  defendant."  It  can  hardly  be 
said,  as  it  seems  to  us,  that  the  instruction  is  fairly  open  to 
this  objection  or  criticism.  When  the  jury  were  told  that 
the  burden  was  upon  the  plaintiff  to  prove  the  material  aver- 
ments of  her  complaint  by  a  preponderance  of  the  evidence, 
they  certainly  knew  and  understood  that  this  was  so,  because 
the  averments  were  controverted  and  not  confessed  by  the 
defendant.  Besides,  if  the  appellant  wished  the  court  to  in- 
struct the  jury  more  fully  or  clearly  in  regard  to  the  issues 
in  the  cause,  he  should  have  asked  the  court  for  such  an  in- 
struction. Not  having  done  so,  he  can  not  be  heard  to  com- 
plain in  this  court  of  an  instruction  which  is  unobjectionable 
as  far  as  it  goes,  and  in  which  there  is  certainly  no  error  of 
law.  Jones  v.  Hathaway,  77  Ind.  14;  Taggart  v.  3IcK2ii8ey, 
85  Ind.  392,  p.  396 ;  Hodge  v.  State,  85  Ind.  561  ;  Powers  v. 
State,  87  Ind.  144. 
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We  have  found  no  error  in  the  record  of  this  cause  which 
would  authorize  or  justify  the  reversal  of  the  judgment. 
The  judgment  is  affirmed^  with  costs. 
Filed  Jan.  22,  1884. 


No.  10,972. 

FBANKiiiN  Life  Insurance  Company  v.  Wallace,  Ad- 
ministrator. 

Life  Insxjrance. — Forfeiture  (f  Policy. — Forfeitures  are  not  favored,  and 
where  the  language  of  the  policy  is  doubtful,  courts  will  adopt  that  con- 
struction which  will  avert  a  forfeiture. 

Same. — Mutual  Insurance. — Policy- Holder* s  Right  to  Application  of  Dividends, 
— Exjuity  will  compel  the  application  of  dividends  earned  by  the  policy, 
to  prevent  a  forfeiture. 

Same. — Note  Executed  by  Assured. — Payment, — An  instrument,  in  the  form 
oi  a  promissory  note,  executed  to  the  company  by  the  assured,  evidences 
the  loan  of  money  and  operates  as  a  payment  of  the  premium. 

Same. — Effect  of  Default  in  Payment  of  yote.— The  failure  of  the  assured  to 
pay  the  note  does  not  deprive  him  of  the  riglits  accrued  under  the  policy 
})rior  to  the  default. 

Samel — Dividends, — Dividends  earned  prior  to  default  in  the  payment  of 
premiums  belong  to  the  policy-holder,  but  may  be  applied  to  the  pay- 
ment of  notes  due  the  company. 

Same. — OowUruetion  of  Policy. — Forfeiture. — vSuit  on  a  life  policy  of  a  mu- 
tual company,  containing  in  it,  in  large  type,  the  words  "  non- forfeiting 
policy,"  and,  in  addition  to  the  common  stipulations  and  conditions, 
containing  an  agreement  in  case  of  non-payment  of  any  subsequent 
annual  premium,  that  the  defendant  would,  on  the  death  of  the  as- 
sured, pay  five  hundred  dollars  for  each  annual  premium  which  had 
been  paid.  It  was  averred  in  the  complaint  that  two  annual  pay- 
ments had  been  paid.  Answer  that  only  half  of  each  of  the  two  premi- 
ums had  been  paid,  a  note  having  been  given  at  the  time  for  one-half  of 
the  first;  that  when  the  second  became  due  a  note  for  the  amount 
of  the  first  note  and  half  of  the  second  premium  was  given,  con- 
taining a  promise,  not  at  any  given  day,  to  pay  the  sum,  and  to  pay  in- 
terest at  7  per  cent,  per  annum,  payable  annually  or  the  policy  should 
be  forfeited;  that  the  note  should  be  a  lien  on  the  policy,  and  the 
amount  deducted  therefrom  when  the  policy  became  due;  that  dividends 
on  the  policy  should  be  applied  in  payment  of  the  note,  and  that  neither 
principal  nor  interest  has  been  paid.    Beply,  that  the  note  was  received 
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as  payment,  and  that  the  defendant  had  dividends  on  the  policy  in  its 
hands  sufficient  to  pay  the  note,  and  it  had  long  been  its  custom  so  to 
apply  such  dividends. 
Heldy  that  the  reply  was  good. 

From  the  Superior  Court  of  Marion  County. 
jB.  Harrisoriy  C.  (7.  Hlnes  and  W.  H.  H,  Miller,  for  appel- 
lant. 

W.  Wallace  and  L.  Wallace,  for  appellee. 

Elliott,  J. — The  appellant  is  an  insurance  company  be- 
longing to  the  class  known  as  mutual  insurance  companies, 
and  the  plan  of  its  organization,  like  that  of  all  companies 
of  that  class,  is  that  the  policy-holders  shall  share  in  the 
dividends  accruing  from  its  business.  On  the  7th  day  of 
August,  1866,  it  issued  to  the  appellee's  intestate,  Eli  A.  Hall^ 
the  policy  on  which  this  action  is  based. 

At  a  prominent  place  in  the  policy,  and  in  large  type,  is 
printed  the  words  "  Non-Forfeiting  Policy,'^  and  in  the  in- 
troductory part  of  the  instrument  is  this  provision:  '^This 
policy  witnesseth  that  the  Franklin  Life  Insurance  Company 
of  Indianapolis,  Indiana,  in  consideration  of  the  representa- 
tions made  to  them  in  the  application  for  this  policy,  and  the 
sum  of  $349.40  to  them  paid  by  Eli  A.  Hall,  and  of  the  an- 
nual premium  of  $349.40  cents  to  be  paid  on  or  before  12 
o'clock  M.  on  the  7th  day  of  August  in  every  year  for  the 
period  of  ten  years,  or  until  the  death  of  the  insured,  should 
that  event  sooner  occur,  do  insure  the  life  of  Eli  A.  Hall.'^ 
This  provision  is  followed  by  a  promise  to  pay  the  amount 
of  the  insurance,  and  then  follows  a  provision  declaring  the 
conditions  upon  which  the  policy  is  issued  and  accepted.  The 
condition  first  set  forth  is  that  the  assured  shall  not  go  be- 
yond certain  territorial  limits ;  that  he  shall  not  engage  in 
any  of  the  kinds  of  business  designated,  and  that  he  shall 
not  do  certain  other  acts  which  are  specified.  After  these 
conditions  is  written  the  following:  "And  it  is  also  under- 
stood and  agreed  by  the  assured  to  be  the  true  intent  and 
meaning  hereof,  that  if  the  declaration  made  by  or  for  the 
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said  assured,  and  bearing  date  the  17th  day  of  July,  18C6, 
and  upon  the  faith  of  which  this  agreement  is  made,  :5hall  he 
found  in  any  respect  to  be  untrue,  then,  and  in  such  cat^e, 
this  policy  shall  be  null  and  void;  or  in  case  the  said  annual 
premiums  (the  party  whose  life  is  insured  being  living)  shall 
not  be  paid  on  or  before  the  several  days  hereinbefore  men- 
tioned for  the  payment  thereof,  then  and  in  every  such  case, 
the  company  will  on  the  above  terms  and  conditions  pay  the 
sum  of  $500  for  every  annual  premium  paid.  And  it  is 
further  agreed  by  the  within  assured,  that  in  every  case  where 
this  policy  shall  cease,  or  become  or  be  null  and  void,  all 
previous  premiums  and  payments  made  thereon  and  all  profits 
shall  be  forfeited  to  the  said  company."  The  complaint 
charges  that  the  premiums  were  paid  for  two  years,  and  de- 
mands judgment  for  $1,000.  The  theory  on  which  it  pro- 
ceeds is,  that  the  assured  was  entitled,  under  the  provisions 
of  the  policy,  to  $500  for  each  annual  premium  paid  by  him. 

The  answer  alleges  that  the  appellee's  intestate  did  not 
pay  either  of  the  annual  premiums  in  money,  but  paid  one- 
half  of  the  first  premium  in  money  and  executed  his  note  for 
the  remainder;  that  w^hen  the  second  annual  preniinm  be- 
came due  he  paid  one-half  of  it  in  money  and  executed  his 
note,  including  therein  the  amount  for  which  the  first  note 
was  executed  and  one-half  of  the  second  premium,  and  that 
neither  the  principal  nor  interest  of  the  note  has  been  paid. 
Appellee  unsuccessfully  demurred  to  the  answer,  and,  upon 
the  overruling  of  his  demurrer,  replied,  in  substance,  that  the 
note  was  received  as  ^  payment  of  the  premiums ;  that  it  had 
long  been  the  custom  of  the  company  to  apply  dividends  due 
its  members  to  the  payment  of  notes  such  as  that  executed 
by  the  assured,  and  that  it  had  in  its  hands  dividends  due 
the  appellee's  intestate  sufficient  to  pay  the  note. 

We  regard  the  reply  as  clearly  good. 

Forfeitures  are  never  favored,  and  surely  should  not  be  in 
this  case,  where  the  assured  received  what  professed  to  be  a 
non-forfeitable  policy.     Importance  should  be  attached  to  the 
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statement  that  the  policy  is  a  non-forfeitable  one,  for  it  cer- 
tainly exerts  an  important  influence  upon  the  construction 
of  the  contract  and  upon  the  rights  of  the  parties.  What 
the  insurer  declared  should  be  a  "  non-forfeiting  policy '' 
should  not  be  adjudged  a  forfeitable  one,  unless  a  clear  case 
is  made  requiring  that  conclusion.  It  can  not,  of  course,  be 
held  that  such  a  policy  can,  in  no  event,  be  declared  forfeited 
for  a  breach  of  the  conditions  written  in  it,  but  it  may  and 
should  be  held  that  such  a  policy  should  not  be  declared  for- 
feited for  a  failure  to  pay  premiums,  if  there  are  circum- 
stances equitably  excusing  payment.  If  such  a  policy  as  this 
may  be  forfeited  for  non-payment  of  premiums  just  as  an  or- 
dinary policy  may  be,  then  the  statement  that  it  is  "  non- 
forfeiting^*  is  deprived  of  all  force  and  meaning,  and  an  im- 
portant feature  of  the  contract  utterly  ignored. 

The  note  set  forth  in  the  answer  reads  thus : 

"Indianapolis,  August  7th,  1867. 

"  For  value  received  I  promise  to  pay  to  the  Franklin  Life 
Insurance  Company  three  hundred  and  forty-nine  -^-^  dol- 
lars, with  interest,  at  the  rate  of  seven  per  cent,  per  annum, 
which  interest  shall  be  payable  annually  or  the  policy  be  for- 
feited; this  note,  being  given  for  part  of  the  premium  on 
policy  No.  93,  is  to  remain  a  lien  upon  said  policy  until  it 
becomes  due  by  limitation  or  by  the  death  of  E.  A.  Hall, 
when  the  note  shall  be  deducted  from  the  said  policy  unless 
sooner  paid.  The  dividends  on  the  policy  to  be  applied  to 
the  payment  of  the  note.  (Signed)     E.  A.  Hall.** 

In  determining  the  sufiBciency  of  the  reply,  it  is  not  neces- 
sary to  decide  whether  the  note  received  for  the  premium  con- 
stituted a  payment,  for,  treating  the  note  as  evidiencing  simply 
an  unpaid  premium,  still  the  reply  is  good.  The  note,  it  will 
bo  observed,  is  not  payable  at  any  specified  period,  but  con- 
tinues, at  least,  as  long  as  the  policy  endures,  and  is  to  be  paid 
by  applying  the  amount  due  upon  it  to  whatever  may  be  due 
upon  the  policy.  It  is  the  general  rule,  that  courts  will  not 
permit  a  forfeiture  of  a  vested  interest  where  the  party  insist- 
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iog  upon  it  is  not  clearly  in  the  rights  and  has  not  done  all 
that  equity  requires  of  him.  In  the  present  casc^  the  contract 
requires  the  application  of  dividends  to  the  note,  and  it  was  the 
duty  of  the  company  to  have  so  applied  them.  It  was  held  in 
Girard  Life  Ins.  Co.  v.  Mutual  Life  Im.  Go.,  97  Pa.  St.  15,  that  a 
mutual  insurance  company,  having  in  its  hands  dividends  suf- 
ficient to  pay  the  premium  note,  can  not  insist  upon  a  for- 
feiture. In  that  case  it  was  said :  "  If  it  had  such  right,  equity 
will  compel  such  application  to  prevent  the  forfeiture."  The 
decision  rests  on  solid  principle,  for  policy-holders  in  a  mutual 
insurance  company  are  members  of  the  corporation,  and  are 
entitled  to  have  the  ofiBcers  and  agents  give  just  and  reason- 
able protection  to  their  rights.  In  the  present  instance,  there 
is  a  stronger  equity  than  in  the  case  cited,  for  here  there  is  not 
merely  a  passive  right  to  apply  the  dividends  to  the  note,  but 
there  is  a  definite  duty.  It  is  hardly  necessary  to  cite  author- 
ities upon  the  general  doctrine  that  equity  will  prevent  a 
forfeiture  whenever  it  can  be  done  without  doin^  violence  to 
the  plain  and  unambiguous  language  of  the  contract;  nor  can 
it  be  necessary  to  cite  authorities  to  sustain  the  proposition 
that^where  the  construction  of  a  contract  is  doubtful  courts 
will  prefer  that  which  will  prevent  a  forfeiture.  Of  the  many 
cases  upon  this  subject  we  here  select  one,  not  merely  because 
it  declares  the  settled  rule,  but  because  it  enforces  it  in  a  case 
very  similar  to  the  one  under  discussion.  In  the  case  to  which 
we  refer,  Hull  v.  Northioestem  M.  L.  Ins.  Go.,  39  Wis.  397, 
it  was  said  by  the  court:  "Forfeitures  are  only  enforced 
when  it  appears  that  this  is  the  plain  intent  and  meaning  of 
the  contract ;  and  the  rule  applies,  that  the  words  of  the  in- 
strument shall  be  taken  most  strongly  against  the  party  em- 
ploying them.''  At  another  place,  in  the  same  opinion,  it  is 
said :  "  It  was  the  manifest  duty  of  the  company  to  so  apply 
the  dividend  due  the  insured  March  29th,  1874,  and  prevent  a 
forfeiture,  if,  indeed,  by  the  terms  of  the  policy,  a  forfeiture 
would  result  from  a  failure  to  pay  the  interest  then  due  on 
the  outstanding  loan  notes.     Under  these  circumstances,  it 
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would  be  most  unjust  and  inequitable  to  allow  the  company 
to  prevail  in  its  defence  that  the  policy,  as  to  the  three-tenths 
of  the  original  sum,  became  forfeited  for  non-payment  of  inter- 
est. The  premium  notes  outstanding  are  made  a  lien  on  the 
policy,  and  of  course  are  to  be  deducted  from  the  amount  of 
recovery." 

In  Manhattan  Life  Ins.  Oo.  v.  Hoelzle,  8  Ins.  Law  Journal 
226,  will  be  found  a  charge  by  Judge  Treat,  affirming  that  "A 
forfeiture  of  a  life  policy  can  not  be  made  if  there  is  a  divi- 
dend due  the  policy-holder  sufficient  to  pay  the  premium  or 
part  of  the  premium  due,  which  by  custom  of  the  company 
is  applicable  to  the  payment  of  premiums."  It  is  true  that 
there  was  a  division  of  the  members  of  the  Supreme  Court 
of  the  United  States  upon  the  questions  involved  in  the  case, 
but  we,  nevertheless,  deem  the  case  entitled  to  weight  as  an 
authority  in  favor  of  the  conclusion  we  have  reached.  Strongly 
in  point,  and,  in  truth,  decisive  of  the  question,  is  the  case  of 
Phcenix  Ins,  Co.  v.  Doster,  106  U.  S.  30. 

In  the  present  case,  it  is  evident  that  the  contracting  par- 
ties did  not  intend  that  the  failure  to  pay  the  note  should 
work  a  total  forfeiture.  This  is  manifested  by  the  statement 
that  the  policy  is  a  non-forfeiting  one,  by  the  provision  in  the 
note  already  referred  to,  by  the  provision  that  the  note  shall 
be  a  lien  upon  the  policy  and  be  deducted  from  the  amount 
due  on  the  policy,  and  by  the  conduct  of  the  parties  under 
the  contract.  The  policy  and  the  note  are  to  be  read  to- 
gether, and  in  construing  them,  as  we  have  already  inti- 
mated, the  acts  of  the  parties  done  under  them  are  to  exert 
an  important  influence.  North-  Western  3L  L.  Ins,  Co.  v.  Little^ 
56  Ind.  504;  Reissner  v.  Oxley,  80  Ind.  580*;  Pfwenix  3L  L. 
Ins.  Co.  V.  Hinesley,  75  Ind.  1  ;  WiUcuis  v.  Northwestern  M.  L. 
Ins.  Co.,  81  Ind.  300.  It  is  averred  in  the  reply  that  the 
custom  of  the  company  had  always  been  to  apply  dividends 
in  payment  of  premium  notes,  and  this  well  comports  with 
the  tenor  of  the  note,  for  it  is  therein  provided  that  dividends 
shall  be  so  applied. 
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It  has  often  been  decided  that  a  note,  although  not  paVa- 
ble'iu  bank,  will  be  deemed  a  payment  when  the  parties  have 
agreed  that  it  shall  have  that  effect.  A!fo7*d  v.  Baker,  53 
Ind.  279.  Treating  the  note  as  an  ordinary  non-commercial 
note,  the  averments  of  the  reply  are  sufficient  to  bring  tho 
case  within  this  rule. 

As  shown  in  North-  Western  M.  L,  Ins,  Co,  v.  Little ySupray  the 
note  is,  however,  not  an  ordinary  promissory  note,  but  is,  in  fact, 
n:ore  in  the  nature  of  a  receipt.  In  equity  and  justice,  it  should 
b-  regarded  as  an  evidence  of  the  loan  of  the  money  of  the  cor- 
poration to  one  of  its  members,  and  not  as  evidence  that  a 
premium  remains  unpaid.  Its  terms  import  that  it  represents 
a  continuing  indebtedness,  the  policy  standing  as  its  security, 
and  the  maker  having  a  right  to  have  dividends,  accruing  to 
him  as  a  member  of  the  company,  applied  to  its  payment.  In 
view  of  the  well  recognized  and  emiuently  just  principle  of 
equity,  that  forfeitures  are  odious,  and  in  view  of  the  provi- 
sion that  the  policy  is  non-forfeitable,  the  note  (if  it  be  proper 
to  call  it  such)  should  be  given  the  effect  we  have  ascribed 
to  it,  even  though  its  terms  were  ambiguous  and  its  construc- 
tion doubtful.  To  give  it  any  other  effect  would  be  to  defeat 
the  evident  intention  of  the  parties,  and  make  nugatory  the 
only  feature  of  the  policy  which  gives  it  anything  like  a 
non-forfeitable  character.  Such  a  result  plain  principles  of 
natural  justice  make  it  our  duty  to  avert  unless  the  rigor 
of  the  contract  is  such  as  compels  us  to  a  contrary  course. 
That  this  result  can  be  averted  without  doing  violence  to  the 
language  of  the  contract  is,  to  our  minds,  not  doubtful;  for 
to  us  it  seems  clear,  that  the  just  conclusion  from  the  lan- 
guage of  the  contract,  taking,  as  we  must,  the  note  and  the 
policy  together,  is,  that  the  failure  to  pay  the  note  did  not, 
of  itself,  deprive  the  assured  of  all  rights  under  the  policy, 
at  all  events,  not  while  the  company  had  dividends  due  him 
in  its  hands.     Phoenix  Ins.  Co,  v.  Doster,  100  U.  S.  30. 

Much  that  has  been  said  in  discussing  the  rulings  upon  the 
pleadings  applies  to  the  ruling  denying  a  new  trial. 
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Authorities  deciding  questions  arising  upon  non-forfeita- 
ble  policies  can  not  have  full  force  in  cases  where  the  policy 
is  declared  to  be  a  non-forfeitable  one.  In  the  present  case, 
there  is  no  condition  in  the  policy  providing  for  a  forfeiture 
on  failure  to  pay  premiums,  and  there  is  a  statement,  not  on 
but  in  the  policy,  that  it  is  non-forfeitable. 

The  provision,  upon  which  the  appellant  relies  as  entitling 
it  to  declare  a  forfeiture,  is  found  in  a  note  executed  a  year 
after  the  policy  was  issued.  This  note  was  accepted  for  tlie 
premium,  and  the  provision  in  it  should  be  regarded  as  se- 
curing the  note  rather  than  as  affecting  the  character  of  the 
policy.  It  was  said  in  North-  Western  M.  L.  Lis,  Go,y,  Little,  fm- 
pray  in  speaking  of  premium  notes  similar  to  the  one  before  us, 
"  except  in  so  far  as  these  obligations  provide  for  the  pay- 
ment of  annual  interest,  they  impress  us  as  partaking  more 
of  the  nature  of  receipts  for  money  loaned  or  advanced  out 
of  a  particular  fund,  in  which  the  assured  had  an  interest,  to 
be  thereafter  accounted  for  on  some  future  settlement  with 
that  fund,  than  of  promissory  notes."  If  this  be  true,  as  we 
have  no  doubt  it  is,  of  notes  executed  contemporaneously 
with  the  policy,  much  more  the  reason  for  holding  it  so  where 
the  note  was  not  executed  until  a  year  after  the  policy  was  is- 
sued. It  is  true  here  as  it  was  in  the  case  referred  to,  and 
we  again  quote  from  it,  that  "  It  appears  to  us  at  all  events 
not  to  have  been  intended  that  the  principal  of  these  notes 
would  have  to  be  paid  as  a  condition  precedent  to  a  recovery 
on  the  policy."  This  we  say  because  the  note  worked  a  pay- 
ment of  the  premium  and  evidenced  a  loan  of  money,  and 
the  non-payment  could  not  operate  to  revoke  a  right  fixed  the 
moment  it  was  accepted.  It  seems  clear  to  us,  that  when  the 
note  was  accepted  the  rights  then  existing  under  the  policy 
could  not  be  swept  away  by  something  occurring  in  the  future. 
Either  the  rights  of  the  assured  to  $500  for  each  annual  pre- 
mium paid  accrued  at  the  time  of  payment  or  the  provision 
in  the  policy  is  nugatory.  This  is  the  conclusion  reached  in 
North-  Western  iLLJiis.  Co.  v.  Little,  supra,  although  expressed 
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in  different  language.  We  find  in  that  case  this  language : 
"  In  other  words,  that  the  forfeiture  for  the  non-payment  of 
premiums,  or  of  interest  on  premium  notes,  only  applies  to  so 
much  of  the  policy  as  is  not  paid  up."  Suppose,  for  the  sake 
of  illustration,  that  the  assured  had  paid  in  full  two  annual 
premiums  and  had  executed  his  note  for  a  third,  containing 
a  stipulation  like  that  written  in  the  note  here  exhibited,  is 
it  not  clear  that  if  there  could  be  any  forfeiture  at  all,  it 
would  be  limited  to  the  future,  and  that,  in  the  language  of 
the  court  in  North-  Western  M.  L.  Ins,  Co,  v.  Littky  supra,  the 
forfeiture  "  only  applies  to  so  much  of  the  policy  as  is  not  paid 
up."  Our  strong  conviction  is  that  what  has  been  secured  is 
not  lost  by  a  failure  to  do  something  in  the  future,  although 
possible  future  benefits  may  be. 

It  will  be  profitable  to  again  recur  to  the  condition  writ- 
ten in  the  note,  and,  at  the  expense  of  repetition,  we  again 
give  the  provision :  "  Which  interest  shall  be  paid  annually 
or  the  policy  forfeited."  This  provision,  taken  in  connection 
with  the  rule  of  law  to  which  we  have  referred,  and  in  con- 
nection with  the  terms  of  the  policy  and  of  the  other  pro- 
visions of  the  note,  and  considered  in  the  light  of  the  rule 
that  equity  will  not  permit  a  forfeiture,  the  just  construc- 
tion should  be  that  declared  in  North-  Westeyni  3L  L,  Ins,  Co.  v. 
Little,  s^ipra,  namely,  that  the  forfeiture  of  the  policy  goes  no 
further  than  to  prevent  the  reaping  of  benefits  which  may 
thereafter  accrue,  and  does  not  take  away  what  had  become 
fixed.  An  examination  of  the  cases  will  show  that  we  are 
fully  sustained  in  this  conclusion,  and,  without  repeating 
what  we  have  copied  from  cases  already  referred  to,  we  turn 
to  other  cases. 

In  Symonds  v.  Northwestern  3L  L.  Ins.  Co,,  23  Minn.  491,  the 
action  was  upon  a  policy  very  similar  to  that  here  under  dis- 
cussion, except  that  it,  as  well  as  the  premium  notes,  were 
more  favorable  to  the  insurance  company,  and  the  court  held 
substantially  the  same  doctrine  as  in  our  own  case.  The  first 
proposition  is  thus  stated :   "  Conditions  providing  for  diS- 
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abilities  and  forfeitures  are  to  receive,  when  the  intent  is 
doubtful,  a  strict  construction  against  those  for  whose  benefit 
they  are  introduced."  This  is  followed  by  the  holding  that 
the  payment  of  annual  premiums  is  made  by  paying  what- 
ever the  insured  is  required  to  pay,  and  that  a  premium  note, 
when  required  by  the  company,  is  a  payment  of  the  premium. 
The  court  then  proceeds  to  discuss  the  character  of  the  note, 
and,  in  the  course  of  the  discussion,  treats  the  taking  of  the 
notes  as  an  investment,  and  say :  "  The  taking  and  holding 
of  these  notes  as  a  means  of  paying  anticipated  dividends, 
and,  if  they  were  more  than  sufficient  for  that  purpose,  of 
paying,  pro  tantOy  the  insurance  money  when  due,  appears  to 
have  been  deemed  by  the  company  a  desirable  mode  of  in- 
vestment ;  at  any  rate,  it  has  stipulated  for  the  notes,  and 
nothing  else  will  satisfy  the  stipulation."  It  was  also  said: 
*'  The  policy  contemplates  or  provides  for  a  forfeiture  for 
non-payuient  of  premiums  or  interest  on  premium  notes — ^not 
a  forfeiture  of  the  paid-up  part  of  the  policy,  but  only  of 
the  part  yet  to  be  earned  by  payment  of  the  premiums." 
Again  it  is  said:  "This  condition  contemplates  saving  to 
the  insured  the  benefit  of  her  premiums  paid  in  the  manner 
provided  in  other  parts  of  the  policy,  when  the  policy  ceases 
or  determines  merely  by  reason  of  failure  to  keep  up  payment 
of  premiums." 

•  In  Irisurance  Co.  v.  Bonner,  36  Ohio  St.  51,  the  pre- 
mium note  contained  this  provision,  "  which  interest  shall  be 
paid  annually,  or  the  policy  forfeited,"  and  contains  also  other 
provisions  like  those  in  the  note  in  this  case.  This  court 
held,  to  quote  the  language  of  the  opinion,  that :  "  The  for- 
feiture operated  to  relieve  the  company  of  Hhe  whole  sum 
assured,'  but  left  the  policy  binding  for,  *as  many  tenths  of 
the  original  sum  insured  as  there  shall  have  been  complete  an- 
nual premiums  paid,  at  the  time  of  the  default.' "  The  same 
view  was  taken  of  the  character  of  the  premium  notes  as  was 
taken  in  North-  Western  M,  L,  Ins,  Co.  v.  Little^  supra.  They 
were  treated  as  payment,  and  the  money  represented  by  them 
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regarded  as  loans  to  the  assured,  made  by  way  of  investment. 
The  Supreme  Court  of  the  United  States  has  spoken  quite 
emphatically  upon  this  question,  and  we  quote  from  the  opin- 
ion in  Insurance  Co,  v.  Butcher,  95  U.  S.  269,  the  fol- 
lowing :  "  If  the  money  had  been  actually  paid  to  the  com- 
pany, and  the  next  moment  loaned  back,  and  the  note  then 
taken,  there  would  not  have  been  room  even  for  a  quibble 
upon  the  subject.  Why  go  through  such  a  ceremony  ?  Why 
not  go  directly,  as  was  done,  to  the  end  in  view  ?  The  intent 
which  animated  the  conduct  of  the  parties  determiDes  its 
character." 

In  Ohde  v.  Northicestern  L,  Ins,  Co.,  40  Iowa,  357,  the  pro- 
vision in  the  notes  given  for  the  premiums  were  substantially 
the  same  as  those  in  the  note  in  this  case,  and  the  conclusion 
reached  was  the  same  as  in  the  casea  we  have  cited. 

There  can  be  no  doubt  as  to  the  right  of  the  assured  to  his 
share  of  the  dividends  accruing  from  the  business  of  the  com- 
pany, for  this  is  the  letter  and  spirit  of  the  contract.  It  is 
written  in  the  note :  "  The  dividends  on  the  policy  are  to  be 
applied  to  the  payment  of  the  note.^'  If  this  were  not  so,  the 
character  of  the  company  is  such  as  entitled  him  to  a  partici- 
pation in  the  profits. 

The  cases  to  which  we  have  referred  all  treat  the  taking  of 
the  premium  notes  as  a  loan  to  the  assured. by  way  of  invest- 
ment of  the  funds  of  the  company.  We  think  it  perfectly 
clear  that  if  the  company  had  invested  in  the  note  of  a  third 
person  taken  by  it  from  Hall  as  a  payment  of  the  premium, 
that  payment  would  be  complete  and  would  entitle  him  to  all 
the  benefit  accruing  from  his  policy  until  it  ceased  to  live ; 
and  it  certainly  can  make  no  difierence  in  principle  that  the 
company  took,  by  way  of  investment,  the  note  of  the  assured 
instead  of  that  of  another  person ;  so  all  the  cases  in  effect 
decide,  and  counsel  have  cited  none  to  the  contrary,  nor  have 
we,  after  a  somewhat  diligent  search,  been  able  to  find  any. 
It  seems  quite  plain,  then,  that  Hall  was  entitled  to  all  the 
Vol.  93.-2 
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dividends  earned  before  his  policy  ceased.  The  evidence  shows 
that  the  as$ured  paid  premiums  in  cash  and  notes  that  carried 
his  policy  until  August,  1868,  and  that,  on  the  14th  day  of 
April,  1868,  a  dividend  of  fifty  per  cent,  was  declared,  and  to 
this  dividend,  as  part  of  the  benefit  of  his  living  policy,  the 
assured  was  entitled.  He  was  entitled,  by  the  express  terms 
of  his  policy,  to  $500  for  each  annual  premium  paid,  and,  by 
the  character  of  the  company,  and  his  position  in  it,  to  par- 
ticipate in  the  profits;  more  than  this,  the  express  stipula- 
tions of  the  note  gave  him  a  right  to  have  dividends  applied 
to  the  payment  of  the  note,  and  we  take  note  to  mean  the 
principal  as  well  as  the  incident.  To  state  the  proposition 
somewhat  differently:  By  the  terms  of  the  policy  he  was  en- 
titled to  $500  for  each  annual  premium  paid,  and  by  virtue 
of  his  membership  in  the  company,  and  the  stipulation  in  his 
note,  he  was  entitled  to  dividends  which  attached  as  an  inci- 
dent of  the  policy.  In  Butcher  v.  Brooklyn  L.  Ins.  Oo.,  3  Dil- 
lon C.  C.  87,  this  doctrine  is  carried  much  farther  than  we  are 
required  to  carry  it  here.  There  the  assured  demanded  a  paid- 
up  policy,  and  the  company  refused  it,  on  the  ground  that  a 
premium  note  was  unpaid ;  but  the  court  held  that  the  claim 
of  the  assured  was  well  founded,  and  that  she  was  entitled  to 
dividends  to  the  time  of  her  death,  or  until  the  time  policy 
became  payable.  It  was  held  that  the  right  to  a  share  of  the 
dividends  proportionate  to  the  amount  of  the  premiums  paid 
continued  as  long  as  there  was  any  interest  in  the  company's 
business  by  a  paid-up  policy,  or  otherwise.  The  court  said 
of  the  premium  note :  ^*  It  could  not  be  determined  until  the 
death  what  would  be  due  on  that  note  for  while  it  bore  seven 
per  cent,  annually,  it  was  subject  to  reduction  for  dividends. 
It  was  uncei'tain  whether  the  dividends  would  exceed  the  in- 
terest, or  amount  to  the  whole  note,  principal  and  interest." 
How  much  stronger  the  reason  for  holding  that  the  assured 
is  entitled  to  dividends  earned  and  declared  before  there  was 
any  default,  and  that  is  the  case  here,  for  the  assured  claims 
only  the  dividend  accrued  and  declared  in  April  of  1868,  and 
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there  was  no  default  until  the  following  August.  The  case 
we  have  cited  was  decided  by  two  able  judges,  Dillon  and 
Treat,  and  was  affirmed  by  the  Supreme  Court  of  the  United 
States  in  Insurance  Co,  v.  Dutclier,  95  U.  S.  269. 

We  have  examined  the  evidence  with  care,  and  are  satisfied 
that  the  court  did  not  err  in  awarding  the  appellee  $481  dam- 
ages. There  is,  it  is  true,  an  error  in  the  computation  of 
the  actuary,  but,  allowing  appellee  the  interest  on  his  claim, 
to  which  he  was  justly  entitled,  the  judgment  was  not  for  any 
greater  sum  than  he  was  entitled  to  recover;  it  was,  in  feet, 
for  less. 

Judgment  affirmed. 
Filed  Feb.  IS,  1884. 


No.  11,073. 

Matter  v.  Stout,  Auditor. 

County  CoionssiONERa.— ^P7)ea/,— -FVcc  Oravd  Roads.— Gounty  Audiior, — 
Mandamus, — Mandate  to  compel  a  county  auditor  to  issue  his  warrant 
for  an  allowance  made  by  the  county  board  to  a  contractor  for  construct- 
ing a  gravel  road  under  the  act  of  1877.  R.  S.  1881,  sections  5091-5103. 
Answer,  that  before  demand  for  the  warrant  a  resident  taxpayer  of  the 
county  gave  notice  of  his  intention  to  appeal,  and  within  proper  time 
filed  "  his  affidavit  and  bond  for  an  appeal,"  which  bond  the  auditor  had 
approved. 

Heldj  that  the  answer  was  bad  on  demurrer,  because  it  did  not  show  that 
the  affidavit  for  appeal  was  such  as  the  statute,  E.  S.  1881,  section  5772, 
requires. 

From  the  Grant  Circuit  Court. 

A,  Steele,  R.  T.  St,  John  and  R.  O.  Steele,  for  appellant. 

H.  Broionlee,  for  appellee. 

Hammond,  J. —This  was  an  application  by  the  appellant 
for  a  mandate  to  compel  the  appellee,  as  auditor  of  the  county, 
to  issue  au  order  on  the  county  treasurer  for  an  allowance 
made  to  the  appellant  by  the  county  board. 

The  fects  stated  in  the  appellant's  complaint  were,  in  sub- 
stance, as  follows : 
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The  appellant  was  the  contractor  for  the  construction  of 
the  Upland  Gravel  Road  in  Grant  county.  The  engineer  and 
superintendent  of  said  road  made  his  report  of  the  completion 
of  the  same  by  the  appellant  to  the  board  of  commissioners 
of  said  county.  Said  board  of  commissioners  then  settled  with 
the  appellant  and  found  due  him,  as  the  balance  on  his  account, 
$1,067,  for  which  amount  they  made  an  order  of  allowance, 
directing  the  county  auditor  to  draw  his  warrant  for  the  same 
on  the  county  treasurer.  The  appellee  upon  the  demand  of  the 
appellant  refused  to  issue  said  warrant.  The  complaint  was 
duly  verified  by  affidavit.  An  alternative  writ  of  mandate 
issued.     The  appellee  appeared  and  filed  answer  as  follows ; 

'*  Comes  now  Joseph  W.  Stout,  auditor  of  Grant  county, 
Indiana,  defendant  in  this  action,  and  for  his  answer  to  plain- 
tiff's complaint  and  writ,  being  duly  sworn,  says  that  he  ad- 
mits the  allowance  named  in  plaintiff's  complaint  was  made 
by  the  board  of  commissioners  of  Grant  county,  Indiana,  to 
him,  the  said  plaintiff,  for  $1,067  on  the  15th  day  of  Feb- 
ruary, 1883,  as  in  plaintiff's  complaint  specified,  and  that  he, 
the  said  plaintiff,  did  demand  of  him  the  said  defendant  that 
he  issue  to  him,  as  auditor  of  said  county,  a  warrant  for  the 
same.  And  the  defendant  avers  that  before  such  demand 
was  so  made  upon  him,  one  Dennis  McVicker,  a  citizen  and 
taxpayer  of  said  county,  and  not  a  party  to  said  proceedings, 
notified  him,  the  said  defendant,  in  writing  that  he,  the  said 
McVicker,  would  appeal  from  such  decision  and  allowance 
by  the  board  of  commissioners  to  the  Grant  Circuit  Court, 
and  that  said  appeal  would  be  taken  within  the  time  allowed 
by  law  in  such  cases ;  and,  further  notifying  him,  the  said  de- 
fendant, as  such  auditor,  not  to  issue  and  deliver  to  him,  the 
said  Philip  Matter,  a  warrant  for  such  allowance  on  account 
of  such  appeal ;  that  such  written  notice  was  so  served  upon 
him  on  the  15th  day  of  February,  1883,  and  is  bow  on  file 
in  his,  the  auditor's  office  of  said  county ;  that  upon  said  day, 
and  before  any  demand  upon  him  by  the  plaintiff,  the  said 
Dennis  McVicker  did  file  with  him  in  the  auditor's  office  of 
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said  county,  his  affidavit  and  bond  for  an  appeal  of  said  mat- 
ter to  the  Grant  Circuit  Court,  which  bond  was  duly  approvc<l 
by  him,  the  said  defendant, as  such  auditor,  on  the  said  1 5th  day 
of  February,  1883,  and  before  demand  upon  him  by  the 
plaintiff,  which  affidavit  and  appeal  bond  are  now  on  file  in 
the  proper  auditor^s  office  of  said  county,  and  that  said  affi- 
davit and  appeal  bond  were  duly  filed  in  his  office  within 
the  time  allowed  by  law  for  appeals  in  such  cases.  Affiant 
avers  that  he  did  refuse  to  issue  and  deliver  to  the  said  Philip 
Matter,  said  warrant  when  demanded  so  to  do,  for  the  reason 
that  he  then  believed,  and  still  believes,  that  he  ought  not  so 
to  do  on  account  of  said  appeal  and  notice  as  hereinbefore 
set  out.     Wherefore,"  etc. 

The  answer  was  sworn  to  by  the  appellee. 

The  appellant  demurred  to  the  above  answer  for  want  of 
&cts.  The  demurrer  was  overruled ;  the  appellant  excepted, 
and,  refusing  to  plead  further,  judgment  was  rendered  in 
favor  of  the  appellee  for  costs.  The  appellant  assigns  as  error 
in  this  court  the  overruling  of  his  demurrer  to  the  answer. 

The  allowance  made  to  the  appellant  by  the  county  board 
was,  as  is  conceded  in  the  briefs  of  the  parties,  for  work  done 
by  him  under  contract,  under  the  act  of  March  3d,  1877,  re- 
lating to  free  turnpike  roads.  Sections  5091  to  5103,  R.  S. 
1881.  By  the  provisions  of  this  act  money  for  the  construc- 
tion of  such  roads  is  raised  by  the  sale  of  county  bonds,  ma- 
turing at  intervals  after  two  years,  and  not  beyond  eight  years 
after  their  issue.  The  bonds,  principal  and  interest,  are  paid 
by  assessments  on  the  lands  benefited  by  the  improvements, 
lying  within  two  miles  thereof.  The  improvements  provided 
for  in  said  act  are  required  to  be  done  under  contract,  and 
under  the  superintendence  of  a  competent  engineer  appointed 
by  the  county  board.  It  is  manifest,  we  think,  that  the  pro- 
ceeds derived  from  the  sale  of  bonds  and  the  collections  of 
assessments  go  into  the  county  treasury,  and  as  to  expenses 
for  improvements  are  paid  out  upon  allowances  made  by  the 
board  of  county  commissioners. 
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We  are  of  opinion  that,  under  section  5772,  R.  S.  1881, 
an  appeal  lies  to  the  circuit  court  from  the  settlement  of  the 
county  board  with  a  contractor  for  work  under  said  act  of 
March  3d,  1877,  and  from  the  allowances  made  to  him  upon 
such  settlement.  Without  deciding  what  can  be  tried  upon  such 
appeal,  it  may  be  suggested  that  probably  no  questions  can 
arise  thereon  except  as  to  the  facts  whether  the  work  has  been 
performed  in  accordance  with  the  contract,  and  as  to  the 
amount  that  may  be  due  the  contractor. 

The  appellant^s  complaint  stated  a  good  cause  of  action. 
It  remains  to  consider  whether  the  appellee^s  answer  showed 
that  a  valid  appeal  had  been  taken  from  the  settlement  with 
and  allowance  to  the  appellant.  The  appeal,  if  valid,  oper- 
ated to  suspend  proceedings  on  the  order  of  allowance,  and 
the  auditor  in  such  case  was  justified  in  withholding  his  war- 
rant. If,  however,  the  appeal  was  not  properly  allowed  by 
the  appellee,  then  the  appellant  was  entitled  to  his  warrant  on 
the  treasurer. 

Section  5772,  supra,  is  as  follows :  "  From  any  decision 
of  such  commissioners  there  shall  be  allowed  an  appeal  to 
the  circuit  court  by  any  person  aggrieved ;  but  if  such  per- 
son shall  not  be  a  party  to  the  proceeding,  such  appeal  shall 
not  be  allowed,  unless  he  shall  file,  in  the  office  of  the  county 
auditor,  his  affidavit,  setting  forth  that  he  has  an  interest  in 
the  matter  decided,  and  that  he  is  aggrieved  by  such  deci- 
sion, alleging  explicitly  the  nature  of  his  interest." 

The  next  section  provides  that  the  appeal  shall  be  taken 
within  thirty  days  after  the  decision,  by  filing  an  appeal 
bond,  etc. 

It  is  seen  from  the  above  that  if  the  person  proposing  to 
appeal  is  not  a  party  to  the  proceedings,  the  appeal  shall  not 
be  allowed  unless  he  files  with  the  auditor  an  affidavit  show- 
ing that  he  is  aggrieved  by  the  decision,  has  an  interest  in  the 
matter  decided,  and  explicitly  setting  forth  the  nature  of  his 
interest. 

While  the  appellee's  answer  shows  that  McVicker  filed  an 
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appeal  bond  and  an  affidavit,  it  fails  to  give  the  contents  or 
substance  of  the  affidavit.  The  answer  alleges  that  Me Vieker 
was  not  a  party  to  the  proceedings  attempted  to  be  appealed 
from,  but  wholly  omits  to  state  any  fact  showing  that  lie 
was  a  person  entitled  to  take  an  appeal.  The  auditor  could 
not  allow  the  appeal  without  the  proper  affidavit,  and  if  he 
did  so,  the  appeal,  being  unauthorized,  did  not  suspend  the 
appellant's  right  to  the  warrant.  In  fact,  the  appellee's  an- 
swer fails  to  state  that  he  had  allowed  the  appeal,  for  it  is 
not  averred  that  he  had  filed  a  transcript  in  the  office  of  the 
clerk  of  the  circuit  court.  Until  that  was  done  the  appeal 
was  not  perfected.     Cornmlssioners  v.  Ilolman,  34  Ind.  256. 

The  averment  in  appellee's  answer,  that  McVicker  was  a 
citizen  and  taxpayer  of  the  county,  was  not  sufficient  to  show 
that  he  had  an  interest  in  the  matter  decided  by  the  county 
board.  As  to  taking  bond  from  the  contractor,  and  probably 
in  other  respects,  work  under  the  law  relating  to  free  turnpike 
roads,  is  regarded  as  county  work.  State,  ex  rel,,  v.  Sullivan,  74 
Ind.  121.  But  the  whole  expense  of  the  work  must  be  borne 
by  those  whose  lands  are  assessed  as  benefited  by  the  im- 
provements.    Sections  5096,  5097  and  5102,  R.  S.  1881. 

It  follows,  we  think,  that  one  who  has  no  lands  assessed 
for  the  improvement,  though  he  may  be  a  citizen  and  tax- 
payer of  the  county,  has  no  such  interest  in  any  matter  de- 
cided by  the  county  board  with  respect  to  the  settlement  with 
or  payment  of  a  contractor  for  improvements,  as  entitles  him 
to  appeal  from  such  decision. 

The  appellee's  answer  for  failing  to  show  that  McVicker 
had  filed  an  affidavit  entitling  him  to  take  an  appeal  from 
the  order  granting  the  appellant  the  allowance  was  insuffi- 
cient, and  the  demurrer  thereto  should  have  been  sustained. 

Judgment  reversed,  at  appellee's  costs,  with  instructions  to 
the  court  below  to  sustain  the  demurrer  to  the  answer,  and 
for  further  proceedings. 

Filed  Jan.  11,  1884. 


24  SUPREME  COURT  OF  INDIANA, 


North  Western  Mutual  Life  Insurance  Company  r.  Heimann. 


No.  10,377. 
08     24 

.i!!L^      North  Western  Mutual  Life  Insurance  Company  r. 
Ii56  324  Heimann. 

Practice. — IfUerrogatories  to  Jury.— Answers  by  the  jury  to  interroj^ator'u  *<. 
which  can  be  reconciled  with  the  general  verdict,  do  not  aflect  it. 

Same. — If  the  answer  of  the  jury  to  an  interrogatory  be  uncertain,  the 
remedy  is  not  by  motion  to  reject  it,  but  to  require  the  jury  to  make 
proper  answer  to  it. 

Same. — iiVic/e^ice.— Interrogatories  immaterial  to  the  issue,  or  which  call 
merely  for  evidence  bearing  upon  a  fact  in  issue,  should  not  be  sent  to 
the  jury. 

Same. — Instrudiom, — Error, — New  Trial. — No  question  upon  the  giving  of 
instructions  or  modification  thereof  can  be  made  in  tlie  Supreme  Court, 
unless  it  was  presented  below  as  a  cause  for  a  new  trial. 

Same. — Where  the  evidence  is  not  in  the  record,  the  Supreme  Court  will 
not  deem  instructions  erroneous  if  they  would  have  been  correct  in  any 
possible  state  of  the  evidence. 

Life  Insurance. — Misrepresentation  in  Applying  far  Policy, — An  immaterial 
misstatement  of  fact  as  to  the  health  of  the  applicant,  in  the  applica- 
tion for  a  life  policy,  is  not  a  breach  of  a  condition  in  the  policy  which 
declares  it  void,  if  such  statements  be  untrue  in  any  material  respect. 

From  the  Vanderburgh  Circuit  Court. 

T.  A.  Hendricks,  A.  W.  Hendricks,  C.  Baker,  0.  B.  Hord, 
A.  Baker  and  E.  Daniels,  for  appellant. 

J.  3f.  Sha^kleford,  A.  Gilchrist  and  C7.  H  BuUerfield,  for 
appellee. 

ZoLLARS,  J, — As  creditor  of  William  H.  Fowler,  appellee 
was  made  the  beneficiary  in  a  policy  of  insurance,  issued  by 
appellant,  upon  the  life  of  said  Fowler.  After  the  death  of 
Fowler  this  action  was  brought  upon  that  policy.  Defence 
is  made  by  the  comjmny  upon  alleged  false  answers  in  the  aj)- 
])lication  for  the  insurance.  With  the  general  verdict  for  ap- 
pellee, the  jury  returned  answers  to  interrogatories  submitted 
by  appellant. 

With  other  reasons  urged  for  a  reversal  of  the  judgment, 
are  a  refusal  by  the  trial  court  to  strike  out  and  suppress  one 
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of  these  answers,  and  the  overruling  of  appellant's  motion  for 
judgmeniy  notwithstanding  the  general  verdict. 

One  of  the  defences  set  up  and  urged  below  and  here  is  a 
fiilse  statement  in  the  application  for  the  insurance^  in  relation 
to  the  amount  of  Fowler's  indebtedness  to  appellee. 

The  application  and  policy  show  that  appellee  was  made 
a  beneficiary  as  the  creditor  of  Fowler.  Upon  the  ques- 
tion of  that  indebtedness  the  application  contains  the  fol- 
lowing : 

"  21st.  It  is  also  declared  that  the  above  named  beneficiary 
has  an  interest  in  the  life  of  the  person  whose  life  is  proposed 
for  insurance^  to  the  full  extent  of  the  amount  of  insurance 
applied  for.'' 

It  is  further  declared  in  the  application  that  it  is  the  basis 
of  the  contract  of  insurance,  that  the  several  answers  by  the 
applicant  are  fair  and  true,  and  that  any  untrue  or  fraudulent 
answers,  or  any  suppression  of  facts  in  regard  to  the  appli- 
cant's health,  habits  or  circumstances,  material  to  the  risk,  shall 
vitiate  the  policy.  The  policy  issued  upon  the  application  is 
for  ^fl,000.  It  contains  a  provision  that  if  any  of  the  state- 
ments or  declarations  in  the  application  shall  be  found  to  be  in 
any  material  respect  untrue,  the  policy  shall  be  null  and  void. 

At  the  request  of  appellant,  the  court  submitted  to  the 
jury  a  number  of  interrogatories,  three  of  which,  with  the 
answers  of  the  jury  thereto,  were  as  follows : 

"  15th.  To  what  amount  was  said  Heimann  the  creditor  of 
said  Fowler,  at  the  time  of  making  said  application  ?  An- 
swer. $581.45. 

'^  16th.  Had  said  Heimann  any  other  interest  in  the  life 
of  said  Fowler  ?    Ans.  None. 

"  17th.  If  he  had  any  interest  other  than  as  a  creditor,  what 
was  that  interest?  Ans.  A  verbal  obligation  for  the  payment 
of  $300,  and  interest,  for  goods  obtained  by  Stone  and  Fowler 
from  Heimann." 

After  the  jury  had  been  discharged,  appellant,  by  counsel, 
moved  to  suppress  and  reject  the  last  answer,  because  incon- 
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sistent  with  the  two  preceding,  and  because  it  is  uncertain  and 
meaningless. 

If  this  answ^  is  open  to  the  objections  urged  against  it, 
appellant's  remedy  was  to  ask  the  court  to  refer  the  interrog- 
atory back  to  the  jury  for  a  more  pertinent  and  specific  an- 
swer. Not  having  done  so,  we  think  tiiat  the  trial  court  was 
not  in  error  in  overruling  the  motion  to  reject  the  answer. 
Noble  V.  Eno8, 19  Ind.  72 ;  Noake8  v.  Morey,  30  Ind.  103 ;  3/c- 
Elfresh  v.  Guard,  32  Ind.  408 ;  Beeves  v.  Plough,  41  Ind.  204. 

The  court  had  no  right  to  reject  the  answer,  nor  disregard 
it,  in  passing  upon  the  motion  of  appellant  for  judgment 
upon  the  interrogatories,  notwithstanding  the  general  verdict 
for  appellee. 

The  answers  are  not  in  irreconcilable  conflict  with  each 
other,  nor  with  the  general  verdict.  The  jury  evidently  un- 
derstood the  interrogatories  to  require  answers,  first,  as  to 
the  amount  that  Fowler  alone  was  indebted  to  appellee,  and, 
second,  as  to  the  amount  of  any  other  indebtedness  of  what- 
ev^er  kind ;  and  hence  they  answered  that,  alone,  he  was  in- 
debted in  the  sum  of  $581,45,  and  with  Stone,  in  the  amount 
of  $300  and  interest.  How  much  the  interest  amounted  to, 
the  jury  did  not,  nor  were  they  required  to  answer.  For 
aught  that  we  can  know,*the  interest  may  have  been  sufficient 
to  swell  the  indebtedness  up  to  and  beyond  the  amount  of 
the  policy.  And  so  far  as  shown  by  the  answer,  or  anything 
in  the  record.  Fowler  was  liable  for  the  whole  amount  of  the 
jbint  indebtedness  with  Stone.  This  might  have  been  be- 
cause they  were  partners,  or  because  Stone  was  insolvent.  So 
far  as  it  affects  the  contract  of  insurance,  it  makes  no  differ- 
ence whether  the  "  verbal  obligation  "  was  within  the  statute 
of  frauds  or  barred  by  the  statute  of  limitations.  The  com- 
pany is  not  in  a  position  to  raise  either  of  these  questions. 
Bliss  Ia  Ins.,  section  28 ;  Wills  v.  Ross,  77  Ind.  1  (40  Am.  R 
279) ;   Cool  V.  Peters,  etc.,  Co.,  87  Ind.  531. 

The  general  verdict  implies  a  finding  by  the  jury  that 
Fowler  was  indebted  to  appellee  in  the  amount  stated  in  the 
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policy.  The  rule  is  well  settled  that  judgmeDt  will  be  given 
on  answers  to  interrogatories,  only  in  cases  where  there  is  an 
irreconcilable  conflict  between  them  and  th^general  verdict. 
Byram  v.  Galbraith,  75  Ind.  134,  and  cases  cited ;  Higgins  v. 
KendaU,  73  Tnd.  522;  Lovihain  v.  MUhry  85  Ind.  161. 

It  is  also  settled  that  where  the  evidence  is  not  in  the  rec- 
ord, as  in  this  case,  every  reasonable  presumption  will  be  in- 
dulged in  favor  of  the  general  verdict.  Salander  v.  Lockwood, 
66  Ind.  285.  As  there  is  no  such  irreconcilable  conflict  be- 
tween the  answers  to  the  interrogatories  and  the  general  ver- 
dict in  the  case  before  us,  we  must  hold  that  the  court  below 
did  not  err  in  overruling  appellant's  motion  for  judgment. 

It  is  contended  on  behalf  of  appellant  that  the  trial  court 
errej^  in  refusing  to  submit  to  the  jury  four  interrogatories. 
One  of  them  sought  an  answer  from  the  jury  as  to  whether  or 
not  the  policy  was  issued  upon  the  faith  of  an  application,  partly 
printed  and  partly  in  writing,  made  by  appellee  and  Fowler. 
We  are  unable  to  see  what  difference  it  coiild  make  whether 
the  application  was  partially  or  wholly  in  writing.  The  copy 
of  the  policy  filed  with  the  complaint  shows  that  the  policy 
was  issued  upon  the  faith  of  the  application.  There  seems 
to  have  been  no  controversy  about  that.  The  instructions  are 
all  based  upon  that  theory.  We  know  pf  no  way,  and  coun- 
sel suggest  none,  in  which  an  answer  to  the  interrogatory 
<;ould  have  affected  the  general  verdict.  When  such  is  the 
case,  the  refusal  to  submit  an  interrogatory  is  not  an  available 
error  for  the  reversal  of  the  judgment.  Pittsburgh,  etc,  R, 
R.  Co.  V.  Noel,  77  Ind.  110. 

A  part  of  the  sixteenth  question  in  the  application  is  as 
follows :  "Are  you  engaged  in  any  way  in  the  sale  of  alcoholic 
liquors?"  The  answer  is:  "No;  have  been,  but  am  not  now 
in  any  way  connected  with  the  sale  of  liquors." 

The  application  and  this  answer,  with  the  other  answers, 
were  made  on  the  17th  day  of  April,  1877.  One  of  the  de- 
fences relied  upon  by  appellant  is  that  this  answer  was  false. 
Of  the  interrogatories  submitted  by  it  upon  this  question,  the 
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court  submitted  five  and  rejected  three.  To  the  five  thus  sub- 
mitted the  jury  responded  tliat  the  answer  by  Fowler  was 
true.  This  is  the  direct  answer  to  one  of  them,  and  the  sub- 
stance of  the  answers  to  the  others.  In  the  interrogatories 
which  the  court  refused  to  submit  to  the  jury  appellant  sought 
answers  as  to  whether  or  not  Fowler  had  suspended  the  sale 
of  liquors,  and  for  what  the  saloon-room  was  used  during 
such  suspension ;  as  to  whether  or  not,  between  the  26th  day 
of  March  and  the  17th  day  of  April,  1877,  liquors  were  sold 
in  the  saloon-room  by  Fowler  or  others. 

The  material  fact  in  issue  is  whether  on  the  17th  day  of 
April,  1877,  Fowler  had  ceased  to  be  engaged  in  the  sale  of 
liquors.  That  question  was  put  to  the  jury  and  answered. 
The  interrogatories  rejected  did  not  embody  or  require  an- 
swers as  to  that  fact,  but  rather  as  to  evidence  bearing  upon 
it.  The  statute  provides  that  the  jury  may  be  required  to  find 
specially  upon  particular  questions  of  fact,  but  it  does  not 
provide  that  evidence  of  such  fact  may  be  brought  out  by 
such  interrogatories.  Section  546,  R.  S.  1881  ;  Mutual  Bene- 
fit Life  Ins,  Go*  v.  Cannon,  48  Ind.  264.  As  we  have  said, 
the  evidence  is  not  in  the  record.  For  anything  that  we  can 
know  the  trial  court  may  have  declined  to  submit  the  inter- 
rogatories because  there  was  no  evidence  upon  the  points 
covered  by  them. 

Four  of  the  instructions  submitted  by  appellant  were  not 
given  as  asked,  but  with  modifications.  To  present  any  ques- 
tion here,  upon  this  action  of  the  court,  it  should  have  been 
assigned  as  a  cause  for  a  new  trial,  which  was  not  done.  As- 
signing it  as  error  is  not  sufficient,  and  presents  no  question 
for  decision.  Hampaon  v.  Fall,  64  Ind.  382 ;  Eckleman  v. 
Miller^  57  Ind.  88;  Freeze  v.  DePuy,  57  Ind.  188;  Reagan 
V.  Hadley,  57  lAd.  509 ;  Hallock  v.    Iglehart,  30  Ind.  327. 

The  giving  of  the  second  and  third  instructions  asked  by 
appellee  was  assigned  as  a  cause  for  a  new  trial,  and  is  in- 
sisted upon  here  as  error.  As  counsel  have,  we  maj^  treat 
the  two  as  constituting  the  second  instruction. 
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In  the  first  portion,  the  jury  was  instructed  that  if  the  an- 
swers or  statements  in  the  application  were  incorrect  or  un- 
true, in  an  immaterial  respect  only,  the  policy  would  not  be 
tliereby  avoided.  In  the  latter  portion,  the  jury  were  in- 
structed that  it  was  their  right  and  duty  to  determine  from 
the  evidence  as  to  whether  or  not,  at  the  time  of  the  applica- 
tion, Fowler  had  any  symptoms  of  or  any  of  the  diseases 
mentioned  in  the  application ;  that  before  a  temporary  ail- 
ment can  be  called  a  disease,  it  must  be  such  as  to  indicate  a 
vice  in  the  constitution,  or  be  so  serious  as  to  have  some  bear- 
ing upon'the  general  health ;  that  if  prior  to  the  application, 
Fowl.er  had  some  sickness,  or  some  symptoms  of  sickness, 
but  said  sickness  was  merely  a  temporary  disorder,  had  no 
bearing  upon  his  general  health,  and  did  not  materially  affect 
the  truth  of  the  answers  or  statements  in  the  application,  the 
policy  would  not,  on  that  account,  be  avoided.  In  the  ap- 
plication, questions  were  propounded  as  to  whether  or  not 
Fowler  ever  had  any  of  the  different  diseases  named,  or  any 
symptoms  of  them.  To  these  questions  negative  answers 
were  made.  The  condition  of  the  policy  is  that  if  any  of 
the  statements  or  declarations  in  the  application  shall  be 
found  in  any  material  respect  untrue,  then  and  in  every  such 
case,  the  policy  shall  be  void. 

It  is  very  plain  that  under  this  provision  in  the  policy  the 
answers  in  the  application  are  not  required  to  be  true  in  all 
respects.  There  may  be  a  variation  from  the  truth,  if  not 
in  ^^any  material  respecC^  If  any  of  the  answers  were  un- 
true, and  by  reason  thereof  the  company  was  induced  to  as- 
sume a  greater  hazard,  it  may  be  said  that  the  variation  was 
material.  These  were  questions  for  the  jury,  and  were  prop- 
erly left  with  them  for  decision,  with  the  statement,  in  th^* 
language  of  the  contract,  that  the  policy  would  be  avoided, 
if  the  answers  in  the  application  were  untrue  in  "  any  male- 
rial  respect.'^  The  latter  part  of  the  instruction  lays  dowr 
the  rule  for  the  guidance  of  the  jury  as  stated  in  the  case  of 
Cmhman  v.  U,  S.  Life  Ins.  Co.,  70  N.  Y.  72. 
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The  doctrine  of  that  case  commends  itself  to  us  as  the  rea- 
sonable one.  In  that  case,  the  answer  "  no  "  was  made  to  the 
question  whether  the  applicant  had  ever  had  any  disease  of  the 
liver.  It  was  in  proof  that  he  had  had  congestion  of  the 
liver  on  one  or  two  occasions,  but  speedily  recovered.  In 
speaking  of  this  the  court  said  :  "  By  the  questions  inserted 
in  the  application,  the  defendant  was  seeking  for  information' 
bearing  upon  the  risk  which  it  was  to  take,  the  probable 
duration  of  the  life  to  be  insured.  It  was  not  seeking  for 
information  as  to  merely  temporary  disorders  or  functional 
disturbances,  having  no  bearing  upon  general  health  or 
continuance  of  life.  Colds  are  generally  accompanied  with 
more  or  less  congestion  of  the  lungs,  and  yet  in  such  a  case 
there  is  no  disease  of  the  lungs  which  an  applicant  for  insur- 
ance would  be  bound  to  state.  So,  most,  if  not  all  persons, 
will  have  at  times  congestion  of  the  liver,  causing  slight 
functional  derangements  and  temjx)rary  illness,  yet  in  the 
contemplation  of  parties  entering  into  contracts  of  life  insur- 
ance, and  having  regard  to  general  health  and  the  continuance 
of  life,  it  may  fairly  be  said  that  in  such  cases  there  is  no  dis- 
ease of  the  liver.  In  construing  a  policy  of  life  insurance 
it  must  be  generally  true  that,  before  any  temporary  ailment 
can  be  called  a  disease,  it  must  be  such  as  to  indicate  a  vice 
in  the  constitution,  or  be  so  serious  as  to  have  some  bearing 
upon  general  health  and  the  continuance  of  life,  or  such  as 
according  to  common  understanding  would  be  called  a  disease ; 
and  such  has  been  the  opinion  of  text-writers  and  judges.'' 

In  the  absence  of  the  evidence,  we  have  no  information  as 
to  whether  or  not  Fowler  was  shown  to  have  had  any  sick- 
ness, temporary  ailment  or  disorder.  If  nothing  of  the  kind 
was  shown,  there  was  no  possibility  of  the  instruction  harm- 
ing appellant.  It  may  be  that  Fowler  was  shown  to  have 
had  a  slight  cold  only,  or  some  slight,  temporary  indisposi- 
tion, entirely  different  from  anything  named  in  the  applica- 
tion, and  that  the  instruction  was  given  with  reference  to 
these.     It  is  well  settled  that  when  the  evidence  is  not  in  the 
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record,  an  instruction  will  not  be  pronounced  erroneous,  if 
under  any  supposable  state  of  the  evidence  it  could  have 
been  correctly  given.  Hunt  v.  EUiott,  80  Ind.  245  (41  Am. 
R.  794). 

Judgment  aflBrraed,  with  costs. 

Filed  Feb.  14, 1884. 


No.  9510. 

Cleveland  v,  Creviston. 

Pbomissort  Note. — Judgment, — Esioppd.  —lies  AdJudiocUa, — Where  several 
notes  are  given  for  different  instalments,  under  such  circumstances  that 
a  defence  good  as  to  one  of  them  is  necessarily  good  as  to  the  others,  a 
judgment  for  the  defendant  in  a  suit  upon  one,  sustaining  that  defence^ 
is  an  estoppel  as  to  the  others. 

From  the  Marshall  Circuit  Court. 

A.  C.  C apron,  for  appellant. 

3/.  A,  0,  Packard  and  0.  M.  Packard^  for  appellee. 

NiBLACK,  J. — Actiou  by  David  B.  Creviston,  as  assignee 
of  the  Birdsell  Manufacturing  Company,  against  John  W. 
Cleveland,  upon  a  promissory  note  for  §100,  payable  to  said 
manufacturing  company  and  assigned  by  it  to  the  plaintiff. 

The  defendant  answered  admitting  the  execution  of  the 
not^,  bat  averring  that  it  was  executed  under  the  following 
circumstances:  That  prior  to  the  time  at  which  the  note 
bears  date,  he  had,  in  good  faith,  purchased  from  one  Arthur 
C.  Caton  three  combined  clover  threshers,  hullers  and*  clean- 
ers, manufactured  by  the  McDonald  Company  at  Wooster,  in 
the  State  of  Ohio,  for  which  he  had  paid  full  price ;  that 
thereupon  the  officers  and  agents  of  the  Birdsell  Manufac- 
turing Company  represented  to  him  that  said  company  held 
a  patent  from  the  government  of  the  United  States  conferring 
upon  it  the  exclusive  right  to  manufacture  and  sell  said  ma- 
chines, and  demanded  of  him  a  royalty  of  $100  on  each  ma- 
chine; that  he,  the  defendant,  claimed  that  said  company's 
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right  to  collect  a  royalty  on  said  machines  had  been  released 
by  it  before  he  purchased  them  of  the  said  Caton;  that  it 
was  finally  agreed  that  he  should  execute  to  the  manufactur- 
ing company  his  three  promissory  notes  for  the  aggregate 
sum  of  $300,  each  payable  at  a  different  interval  of  time,  and 
that  if  it  should  be  thereafter  ascertained  that  the  company's 
claim  for  royalty  had  been  previously  released,  such  notes 
were  to  be  surrendered  and  cancelled ;  that  he,  the  defend- 
ant, accordingly  executed  to  said  Birdsell  Manufecturing 
Company  three  promissory  notes  for  $100  each,  payable  at 
different  periods,  the  last  of  the  series  being  the  note  sued  on 
in  this  action ;  that  he,  the  defendant,  afterwards  ascertained 
that  said  manufacturing  company  had  previously,  for  a  val- 
uable consideration,  and  while  said  Caton  was  the  owner 
thereof,  released  all  claim  to  royalty  upon  the  machines  in 
question,  of  which  fact  he,  the  defendant,  gave  notice  to  the 
officers  and  agents  of  such  company ;  that  in  the  mean  time 
the  plaintiff  had  purchased  the  note  in  suit  and  another  note 
of  the  same  series  falling  due  at  an  earlier  date,  with  full 
knowledge  of  all  the  facts  connected  with  their  execution ; 
that  after  the  first  of  the  two  notes  so  purchased  by  the  plain- 
tiff became  due,  he,  the  plaintiff,  commenced  suit  upon  it 
against  the  defendant  before  a  justice  of  the  peace  of  Mar- 
shall county,  which  suit,  after  judgment  before  the  justice, 
was  appealed  to  the  Marshall  Circuit  Court ;  that  the  defend- 
ant pleaded  the  fects  herein  above  set  forth  as  a  defence  to 
the  action  upon  that  note ;  that  upon  an  issue  found  upon 
such  answer  in  that  suit,  there  was  a  trial  in  said  circuit  court, 
resulting  in  a  verdict  and  judgment  for  the  defendant;  that 
said  judgment  remained  in  full  force.  Wherefore  the  de- 
fendant claimed  that  the  plaintiff  was  estopped  from  prose- 
cuting this  or  any  other  action  against  him  upon  the  note  de- 
scribed in  the  complaint. 

A  demurrer,  alleging  a  want  of  sufficient  facts,  was  sus- 
tained to  the  answer,  and,  the  defendant  declining  to  answer 
further,  final  judgment  was  rendered  against  him  for  the 
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amoant  of  the  note,  with  interest  and  other  charges  claimed 
to  be  due  thereon. 

The  only  question  presented  for  decision  is :  Did  the  cir- 
cuit court  err  in  sustaining  the  demurrer  to  the  answer? 

It  is  said  in  Wells  on  Res  Adjudicata,  at  page  203,  section 
233,  that,  ''As  to  instalments,  the  rule  has  already  been  stated 
to  be  that  where  there  are  two  or  more  promissory  notes  (or 
bonds)  executed  as  a  part  of  the  same  transaction,  so  that 
what  affects  the  one  must  affect  the  other  in  like  manner,  an 
adjudication  upon  one  will  determine  that  upon  the  other — 
and  this  applies  to  defences,  as  where  suit  has  been  brought 
on  the  first  of  two  notes  given  for  instalments  of  purchase- 
money  of  real  estate,  and  judgment  is  rendered  for  the  plain- 
tiff on  a  particular  defence,  that  defence  is  not  thereafter  avail- 
able in  a  suit  on  the  other  note/^ 

The  rule  thus  stated  is,  in  principle,  nothing  more  than  an 
affirmation  and  an  extension  of  the  doctrine  announced  in  the 
Duchess  of  Kingston's  Case,  2  Sm.  Lead.  Cas.  609,  in  which  it 
was  said,  "that  the  judgment  of  a  court  of  concurrent  juris- 
diction, directly  upon  the  point,  is  as  a  plea,  a  bar,  or  as  evi- 
dence, conclusive,  between  the  same  parties,  upon  the  same 
matter,  directly  in  question  in  another  court." 

In  the  case  of  Gar  drier  v.  Buchbee^  3  Co  wen,  120,  it  was 
beld  by  the  Supreme  Court  of  the  State  of  New  York,  that  a 
verdict  and  judgment  in  the  Marine  Court  of  New  York  City 
upon  one  of  two  notes  given  upon  the  sale  of  a  vessel,  that 
the  sale  was  fraudulent,  the  vessel  being  at  the  time  unsea- 
worthy,  were  conclusive  upon  the  question  of  the  character  of 
the  sale,  in  an  action  upon  the  other  note  between  the  same 
parties  in  the  court  of  common  pleas  of  that  Stat«,  and  that 
case  was  commented  upon  and  approved  by  the  Supremo 
Court  of  the  United  States  in  the  case  of  Cromwell  v.  Counii/ 
of  Sac,  94  U.  S.  351.  The  same  doctrine  has  been,  either  ex- 
pressly or  impliedly,  recognized  by  this  court  in  several  de- 
cided cases.  Hargus  v.  Goodman,  12  Ind.  629;  French  v. 
Vol.  93.-3 
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Howard,  14  Ind.  455;  Ilereth  v.  YandeSy  34  Ind.  102;  Bates 
V.  Spooner,  46  Ind.  489;  Grlfn  v.  Wallace,  66  Ind.  410; 
Foster  v.  Konkrigkt,  70  Ind.  123;  Felton  v.  Sraith,  88  Ind. 
149  (45  Am.  R.  454) ;  6  Waits  Actions  and  Dofi?nses  767. 

In  the  light  of  the  foregoing  authorities,  the  inevitable  in- 
ference appears  to  us  to  be  that  the  answer  in  this  case  con- 
stituted a  good  defence  to  the  action,  and  that  consequently 
the  circuit  court  erred  in  holding  it  to  be  insufficient  upon 
demurrer. 

The  judgment  is  reversed  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

Filed  Jan.  22, 1884. 


No.  9024. 

Paulus  et  al.  v,  Latta. 

Married  Woman. — Quieting  Title,— Husband  and  Wife.—MoHgage.—Tnui 
and  Trustee. — Notice. — Where  a  husband,  holding  lands  in  implied  trust 
for  his  wife,  mortgages  the  same  to  secure  his  own  do!)t,  the  wife  refus- 
ing to  join  in  the  mortgage,  she  can  not  quiet  her  title  as  against  the 
mortgagee,  unless  the  latter  had  notice  of  the  trust,  and  her  residence 
on  the  land  with  her  husband  and  family  would  not  be  notice. 

Samk — Wi/e^s  IncJionte  Estate. —The  inchoate  interest  of  a  wife  in  her  hus- 
band's lands  can  not  be  the  subject  of  a  suit  by  her  to  quiet  title. 

Same. — Camplaint. — Prayer  /oi'  Relief.  —Where  by  her  complaint  no  demand 
is  made  by  a  wife  for  equitable  relief  as  to  her  inchoate  interest  in  her 
husband's  lands,  but  she  claims  that  her  husband  held  the  lands  in  trust 
for  her,  and  seeks  to  quiet  her  title  as  against  a  mortgagee,  the  com- 
plaint is  not  good  on  demurrer,  to  remove  the  cloud  upon  such  inchoate 
interest. 

Contract. — A  contract  to  which  one  is  not  a  party,  and  with  which  he 
had  nothing  to  do,  can  not  afiect  his  rights  in  the  thing  to  which  the 
contract  relates. 

JuDOMENT. — One  who  was  not  served  with  process,  and  did  not  appear,  is 
not  bound  by  the  judgment  rendered  in  the  cause. 

From  the  Rush  Circuit  Court. 

G.  a  Clark,  G,  B.  Sleeth,  W.  W.  Herod,  F.  Winter  and  J. 

W.  Study,  for  appellants. 

W.  A.  Cullen,  B,  L.  Smith  and  (7.  Cambern,  for  appellee. 
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.  BiCKXELL,  C.  C. — This  was  a  suit  by  the  appellee,  a  mar- 
ried woman,  to  charge  her  husband,  as  her  trustee,  and  to  cor- 
rect a  misdescription  of  land,  and  to  quiet  her  title  thereto 
against  a  mortgage  made  by  her  trustee  to  secure  his  own  debt. 

Certain  judgment  creditors  of  the  husband  were  made  co- 
defendants  on  their  own  petition,  and  they  filed  answers. 

Daniel  Paulus,  the  mortgagee,  demurred  to  the  complaint, 
for  want  of  facts,  etc.     His  demurrer  was  overruled. 

The  husband  and  all  the  adult  defendants,  concerned  in  the 
misdescription  only,  were  defaulted. 

There  was  a  trial  by  jury  upon  complaint,  answers,  replies, 
cross  complaint  of  Paulus,  and  an  answer  thereto.  The  cross 
complaint  of  Paulus  demanded  the  foreclosure  of  his  mort- 
gage. The  appellee's  answer  thereto  was  a  general  denial, 
and  a  denial  under  oath  of  the  execution  of  the  mortgage. 

The  jury  returned  a  verdict  against  all  the  defendants,  with 
a  finding  in  favor  of  Paulus,  against  the  husband,  for  his  mort- 
gage debt. 

The  separate  motion  of  Paulus  for  a  new  trial,  and  the  joint 
motion  of  the  judgment  creditors  for  a  new  trial  were  over- 
ruled. Judgment  was  rendered  on  the  verdict  that  the  mis- 
description be  corrected  and  the  appellee's  title  quieted,  and 
that  the  judgments  of  the  husband's  creditors  were  not  liens 
on  the  plaintiff's  land,  and  foreclosing  the  mortgage  of  Pau- 
lus as  to  all  the  land  covered  thereby  except  the  land  held  in 
trust,  and  awarding  costs  in  favor  of  the  appellee  against  all 
the  defendants. 

The  defendants  Paulus  and  the  judgment  creditors  sepa- 
rately and  jointly  "  objected  and  excepted  to  said  verdict, 
judgment  and  decree,"  and  they  jointly  appealed. 

Paulus  assigned  as  errors : 

1.  The  complaint  does  not,  as  against  him,  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 

2.  Error  in  overruling  his  demurrer  to  the  complaint. 

3.  Error  in  overruling  his  motion  for  a  new  trial. 
The  other  appellants  assign  as  error : 


36  SUPREME  COURT  OF  INDIANA, 


Paul  US  et  ad.  v.  Latla. 


Overruling  their  motion  for  a  new  trial. 

The  complaint  states,  in  substance,  that  the  appellee's 
father  agreed  with  her  that  if  she  would  remove  from  Ken- 
tucky to  Rush  county,  Indiana,  he  would  convey  to  her  fifty- 
eight  acres  of  land  in  said  county ;  that  she  did  so  remove 
and  was  put  in  possession  of  said  land  by  her  father,  and  con- 
tinued to  live  thereon  with  her  husband  and  family  until 
1865;  that  in  1856,  while  she  was  thus  in  possession,  her 
father,  intending  to  comply  with  his  said  contract,  but  in 
contravention  thereof,  and  without  her  knowledge  6r  consent, 
made  a  deed  for  said  land  to  her  husband,  who,  at  all  times, 
recognized  her  as  the  owner;  that  believing  herself  to  be 
such  owner  she  continued  in  possession  as  owner,  and  made 
permanent  improvements  of  the  value  of  $2,000;  that  in 
1865  her  husband  proposed  to  her  to  sell  said  land,  and  with 
its  proceeds  buy  part  of  her  father's  old  homestead,  and  take 
the  title  thereto  in  her  own  name ;  that  she  agreed  thereto, 
sold  said  fifty-eight  acres,  and,  through  her  husband,  who 
acted  as  her  agent,  bought  from  one  Stevens,  the  undivided 
two-thirds  of  said  homestead,  to  wit,  eighty  acres ;  that  all 
the  purchase-money  of  said  eighty  acres  was  paid  by  her; 
that  her  husband,  without  her  knowledge  or  consent  and 
wrongfully,  procured  the  deed  therefor  to  be  made  to  him  and 
put  it  on  record ;  that  the  other  one-third  of  said  homestead 
was  owned  by  Augustus  Tevis,  who  had  made  with  Stevens 
an  oral  partition,  under  which  he  took  that  part  of  the  home- 
stead lying  north  of  a  certain  road,  and  Stevens  took  his  two- 
thirds  on  the  south  of  said  road;  that  immediately  after  said 
purchase,  in  1865,  the  appellee,  supposing  herself  to  be  the 
owner  of  said  eighty  acres  on  the  south  of  said  road,  moved 
onto  the  same  and  has  ever  since  resided  thereon  with  her  hus- 
band and  family;  that  in  January,  1871.  her  husband  and 
the  defendant  Paulus  applied  to  her  to  execute  a  mortgage  on 
said  eighty  acres  to  said  Paulus  for  §1,600,  which  she  refused 
to  do ;  that  after  such  refusal  her  husband  mortgngod  said  land 
to  Paulus  for  $1,600,  to  secure  his  own  note  for  that  amount; 
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that  Paulus  took  said  mortgage  with  full  knowledge  that  she 
had  not  executed  it^  but  had  refused  so  to  do ;  that  the  mort- 
gage purported  to  be  signed  and  acknowledged  by  her,  but 
that  she  never  signed  it,  nor  authorized  anybody  to  sign  it 
for  her;  that  she  never  acknowledged  it,  but  expressly  re- 
fused to  sign  or  acknowledge  it,  as  said  Paulus  well  knew ; 
that  she  never  knew  her  husband  had  taken  the  title  to  said 
eighty  acres  in  his  own  name  until  1875. 

The  complaint  contains  proper  allegations  as  to  the  mis- 
description, and  prays  that  appellee  be  declared  the  sole 
owner  of  said  eighty  acres,  and  that  said  mortgage  be  de- 
clared void  as  to  her,  and  be  entered  satisfied  of  record  as  to 
said  eighty  acres. 

The  removal  from  Kentucky  to  Indiana  was  a  sufficient 
consideration  for  her  father^s  contract  to  convey  to  her  the 
land.  Hardesty  v.  Smith^Z  Ind.  39;  Greeiie  v.  Bartholomew^ 
34  Ind.  235. 

There  was  a  sufficient  part  performance  of  the  contract  to 
take  it  out  of  the  statute  of  frauds.     Lafollett  v.   Kyle^  51 
Ind.  446 ;  Haddon  v.  Haddorij  42  Ind.  378 ;  Law  v.  Henry,  ' 
39  Ind.  414. 

The  consideration  for  the  fifty-eight  acres  having  been 
paid  by  the  wife,  and  the  husband  having  taken  the  deed 
therefor  in  his  own  name  without  her  consent,  he  became  Jier 
trustee  therefor.  1  R.  S.  1876,  p.  915,  sections  O  and  8; 
Malady  v.  McEnary,  30  Ind.  273;  1  Perry  Trusts,  sec- 
tion 126  ;  Wdtkins  v,  Jones,  28  Ind.  12.  And  under  the  alle- 
gations of  the  complaint,  the  appellee  having  paid  the  entire 
consideration  for  the  eighty  acres,  and  the  deed  therefor  hav- 
ing been  taken  by  the  husband  in  his  own  name,  without  her 
knowledge  or  consent,  he  became  her  trustee  for  the  eighty 
acres.  Watkiris  v.  Joius,  supra;  Dams  v.  Dams, 43  Ind.  561. 
His  mortgage  of  the  trust  property  to  Paulus  was  fraudu- 
lent; if  the  complaint  had  averred  that  Paulus,  when  he 
advanced  his  money  and  took  his  mortgage,  had  notice  of  the 
secret  equity  of  the  appellee,  it  would  have  stated  a  good 
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cause  of  action  against  Paulus,  but  there  is  no  such  averment, 
the  complaint  states  only  that  the  appellee  refused  to  sign 
the  mortgage  and  did  not  sign  or  acknowledge  it,  and  that 
Paulus,  when  he  took  the  mortgage,  knew  she  had  refused  to 
sign  it.  The  complaint  shows  that  Paulus  was  a  purchaser 
for  a  valuable  consideration;  such  a  trust  can  not  be  en- 
forced against  him,  unless  he  had  notice  of  it.  R.  S.  1881, 
section  2970;  Hooker  v.  Rooker,  75  Ind.  571 ;  Milner  v.  Hy- 
land,  77  Ind.  458.  The  mere  fact  that  the  wife  was  living 
on  the  land  with  her  husband  and  family  would  not  charge 
Paulus  with  notice.      Westerjield  v.  Kimmer,  82  Ind.  365. 

The  court  therefore  erred  in  overruling  the  demurrer  of 
Paulus  to  the  complaint. 

'The  appellee  suggests  that  the  complaint  contains  a  good 
cause  of  action  against  Paulus  to  remove  the  cloud  upon  her 
inchoate  interest  as  the  wife  of  the  defendant  Latta.  But 
such  inchoate  interest  is  not  a  present  estate,  it  cannot  be 
conveyed  by  itself.  McCoinnick  v.  Hunter,  50  Ind.  186.  It 
gives  no  right  of  entry.  Strong  v.  Bragg,  7  Blackf.  62.  It  is 
not  the  subject  of  an  action ;  it  constitutes  no  diminution  of 
the  husband^s  present  estate;  he  may  convey  his  entire  estate 
without  her,  and  the  purchaser  will  hold  it  subject  only  to  be 
divested  of  one-third  of  it  on  certain  contingencies.  3Iay 
V.  Fletcher,  40  Ind.  575.  And  her  joining  in  the  convey- 
ance of  his  estate  would  simply  bar  the  contingencies  upon 
which  she  might  have  acquired  a  vested  interest.  May  v. 
Fletcher,  supra;  Hudson  v.  Evans,  81  Ind.  506 ;  1  Cruise  Dig. 
158;  4  Kent  Com.  61.  In  Taylor  v.  Stockiccll,  66  Ind.  505, 
and  Baker  v.  McCune,  82  Ind.  339,  it  was  held  that  the  act 
of  1875  neither  enlarged  nor  abridged  the  inchoate  interest 
of  the  wife,  but  merely  provided  that  the  same  should  be- 
come vested  on  another  contingency. 

In  Leary  v.  Shaffer,  79  Ind.  567,  it  was  held  that  where  a 
husband  and  wife  had  joined  in  a  mortgage  of  the  husband's 
land,  and  her  inchoate  interest  had  become  absolute  upon  his 
adjudged  bankruptcy,  she,  upon  foreclosure,  had  a  right  to  a 
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decree  that  the  husband's  two-thirds  should  be  first  sold,  if  it 
appeared  that  such  two-thirds  would  satisfy  the  debt. 

In  May  v.  Fletcher,  supra,  it  was  held  that  where  a  wife 
executes  a  mortgage  with  her  husband,  not  for  purchase- 
money,  her  inchoate  right  is  a  sufficient  equity  to  enable  her 
to  redeem,  and  that  since  1852  the  wife  may  redeem  where 
the  husband  alone  has  executed  a  mortgage  for  purchase- 
money.  The  court  said  :  "  The  statute  places  a  wife  in  the 
same  situation  in  respect  to  lands  mortgaged  for  purchase- 
money,  where  she  has  not  joined  in  the  mortgage,  that  she 
occupies  in  respect  to  lands  mortgaged  not  for  purchase-money, 
where  she  has  joined  in  the  mortgage.  *  Her  right  of  redemp- 
tion is  equally  clear  in  both  cases."  This  was  approved  in 
Leary  v.  Shaffer,  supra,  but  the  ruling  in  these  cases  does  not 
affect  the  present  suit. 

The  appellee,  neither  in  her  complaint  nor  in  her  answer 
to  the  cross  complaint  of  Paulus,  demanded  any  equitable  re- 
lief as  to  her  inchoate  interest  in  her  husband's  land.  That 
question,  therefore,  is  not  in  this  case. 

The  appellants,  other  than  Paulus,  >vere  judgment  creditors 
of  the  husband.  They  were  made  defendants  on  their  own 
petitions.  They  answered  by  general  denials  and  by  special 
defences.  .  The  special  defences  stated  that  a  part  of  the  con- 
sideration of  the  fifty-eight  acres  was  paid  by  Latta,  and  that 
the  eighty  acres  were  conveyed  to  Latta,  with  the  consent  of 
the  appellee,  for  $5,900,  of  which  Latta  paid  with  his  own 
means  $3,000;  that  their  judgments  were  liens  on  the  land, 
and  that  the  title  thereto  ought  not  to  be  disturbed. 

One  of  the  judgment  creditors  answered  further  that  there 
was  a  partition  of  the  lands  of  which  the  appellee's  father 
died  seized,  among  his  heirs,  and  that  in  said  suit  said  Latta 
was  required  to  refund,  on  account  of  having  received  said 
fifty-eight  acres,  the  sum  of  $258  to  make  equality  of  partition. 

To  these  special  answers  the  appellee  replied  in  denial. 
The  jury  returned  the  following  verdict :  "  We,  the  jury,  find 
for  the  plaintiff,  Melissa  Latta,  against  her  husband," 
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"  We  further  find  that  the  plaintiff  did  not  execute  the  mort- 
gage to  Daniel  Paulus,  and  that  the  judgments  of  Benjamin. 
Owen,  Amos  Allison,  Alfred  Thompson,  Edward  H.  Crippin 
and  Lloyd  McGinuis  are  not  liens  on  the  land  in  controversy* 
We  further  find  that  the  plaintiff  is  entitled  to  have  the  de- 
scription of  the  land  in  controversy  corrected  as  prayed  for 
in  the  complaint,  and  the  title  quieted  in  her.  We  further 
find  that  there  was  a  parol  partition  of  the  lands  owned  by 
William  Stevens  and  wife  and  Augustus  Tevis  before  said 
lands  were  conveyed  to  Alexander  W.  Latta,  as  set  forth  in 
the  complaint.  It  was  a  part  of  the  judgment  of  the  court 
below  that  the  judgments  held  by  the  said  Benjamin  Owen, 
Amos  Allison,  Alfred  Thompson,  Edward  H.  Crippin  and 
Lloyd  McGinnis  are  not  liens  on  the  land  in  controversy." 

The  result  hereinbefore  reached  as  to  Daniel  Paulus  ren- 
ders it  unnecessary  to  consider  any  of  the  other  errors  as- 
signed by  him. 

The  judgment  creditors  presented  fourteen  reasons  for  a 
new  trial. 

The  first  two  are  that  the  verdict,  as  to  these  defendants,  is 
not  sustained  by  sufiicient  evidence,  and  is  contrary  to  law. 

There  was  evidence  tending  to  sustain  the  verdict  as  to  these 
defendants ;  therefore  it  can  not  be  disturbed.  Davis  v.  A7M- 
ohorij  81  Ind.  183.  And  it  was  not  as  to  these  defendants  con- 
trary to  law. 

The  other  twelve  reasons  allege  improper  exclusion  of 
evidence. 

The  first  of  these  complains  of  the  exclusion  of  a  written 
contract  between  Daniel  H.  Tevis  and  Alexander  W.  Latta 
in  reference  to  the  fifty-eight  acres.  There  was  no  error  in 
this ;  the  appellee  was  not  a  party  to  the  contract,  and  knew 
nothing  about  it ;  her  rights  under  the  contract  with  her  father 
could  not  be  affected  by  a  contract  between  him  and  any  other 
person. 

The  next  nine  of  these  reasons  for  a  new  trial  complain  of 
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the  exclusion  of  the  record  and  files  in  a  partition  suit  between 
the  heirs  of  Daniel  H.  Tevis.  There  was  no  error  in  exclud- 
ing these^  because  the  appellee^  although  she  was  made  a  party 
defendant,  was  not  personally  present  in  court  and  did  not 
appear  by  attorney,  and  the  record  shows  that  process  was  not 
served  upon  her ;  she,  therefore,  was  not  bound  by  the  pro- 
ceedings. Jurisdiction  of  the  person  of  a  defendant  can  be 
acquired  only  by  the  issuing  of  a  summons  and  the  service 
thereof  in  one  of  the  modes  provided  by  statute,  or  by  his 
voluntary  appearance  in  court  in  person  or  by  attorney, 
and  submitting  to  the  authority  of  the  court.  McGormack  v. 
First  NaPl  Bank  of  Greemburgh,  53  Ind.  466. 

The  two  remaining  reasons  for  a  new  trial  complain  of  the 
exclusion  of  the  record  and  files  in  the  case  o{  Brown  d  al,  v. 
Latta.  These  also  were  rightly  excluded,  because  the  appel- 
lee was  not  a  party  to  these  proceedings. 

There  was,  therefore,  no  error  in  overruling  the  motion  of 
the  appellants,  the  judgment  creditors,  for  a  new  trial ;  as  to 
them  the  judgment  should  be  affirmed,  with  costs ;  but  the 
judgment  as  to  the  defendant  Paulus  should  be  reversed  for 
the  error  in  overruling  his  demurrer  to  the  complaint. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below,  as  to  the  ap- 
pellants Benjamin  Owen,  Amos  Allison,  Alfred  Thompson, 
Edward  H.  Crippin  and  Lloyd  McGinnis,  be  and  it  is  hereby 
in  all  things  affirmed,  at  their  costs,  and  that  the  judjrment  of 
the  court  below,  as  to  the  appellant  Daniel  Paulus,  be  and  is 
hereby  in  all  things  reversed,  at  the  costs  of  the  appellee,  and 
this  cause  is  remanded,  with  instriietions  to  the  court  below 
to  sustain  the  demurrer  of  said  Daniel  Paulus  to  the  complaint. 

Filed  Jan.  11,  1884. 
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pLEADmo. —  Unoertainiy. — Uncertainty  in  a  pleading  is  not  reached  by  a 
demurrer. 

Sa^h,— Prayer  for  Belie/.— Thtkt  a  complaint  prays  relief  beyond  what  the 
facts  alleged  will  warrant,  is  not  available  on  demurrer. 

8ame.— ifarm/csa  Error.^K  paragraph  of  answer,  the  allegations  of  which 
may  be  proved  under  another  upon  which  issue  is  joined,  can  not  give 
rise  to  available  error  against  a  defendant  by  reason  of  any  ruling  upon 
demurrer  to  the  reply  thereto. 

Watercourse.— Z/icenae  to  Obstruct  Flow.—- Iie7:ocati(m.  —  Mills.— A  parol 
license,  given  without  consideration,  to  obBtruct  the  flow  of  water  in  a 
stream  so  as  to  set  it  back  upon  the  mill  machinery  of  another,  may  be 
revoked  at  any  time  before  it  is  acted  upon. 

Same. — Nuisance. — Abatement.— Mill- Dam.— In  a  suit  for  damages  because 
of  back-water  caused  by  the  defendant's  dam,  where  the  plaintiJOT  re- 
covers, a  judgment  abating  the  nuisance  is  proper,  where  the  finding 
shows  a  proper  case. 

Witness. — Examination  of. — Discretion. — Practice. — That  a  witness  was  re- 
called by  the  plaintiff  in  rebuttal  and  perniitted  to  repeat  his  evidence 
fijiven  in  the  opcnincr,  is  not  available  error,  unless  it  clearly  appears 
that  there  was  an  abu.se  of  discretion  in  allowing  it. 

Instructions. — Repetition. — It  is  not  error  to  refuse  to  give,  in  another 
form,  instructions  which  the  court  has  once  given. 

From  the  Delaware  Circuit  Court. 

W.  March,  O.  E.  Shipley,  T.  A.  Hendricks,  A.  W.  Hendricks, 
C.  Baker,  O.  B.  Hord,  A.  Baker  and  E.  Daniels,  for  appellants. 
.7.  8,  Buckles  and  /.  W.  Ryan,  for  appellees. 

Best,  C— The  following  opinion,  prepared  by  Judge  Mor- 
ris while  commissioner,  is  adopted  as  the  opinion  of  the  court 
in  this  case : 

This  suit  was  brought  by  the  appellees  against  the  appel- 
lants to  recover  damages  for  backing  water  upon  their  mill 
wheels. 

The  complaint  states  that  the  appellees  were  the  owners, 
since  1865,  of  a  tract  of  land  in  Delaware  county,  which  is 
particularly  described,  and  upon  which  there  was  situate  a 
saw  mill  and  a  woollen  mill ;  that  they  and  their  grantors 
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had  owned  and  operated  said  mills  continuously  for  thirty 
years^ata  profit  of  $25  per  day,  until  interfered  with  by  the 
appellants.  It  is  further  stated  that,  as  appurtenant  to  said 
mills  and  real  estate,  the  appellees  had  the  right  and  privilege 
to  such  an  outflow  of  water  from  their  said  mills  as  would 
keep  free  from  back-water  and  in  perfect  action  the  wheels 
that  turned  and  put  in  motion  the  machinery  of  said  mills ; 
that  in  April,  1865,  the  appellants  purchased  a  mill,  mill  site 
and  privilege,  situate,  on  Buck  creek,  below  the  appellees' 
mills;  that  they  and  their  grantors  made  such  purchase  with 
the  condition  in  their  deed  that  they  were  not  so  to  use  the 
same  as  to  interfere  with  the  privilege  of  the  appellees  on 
the  creek  above,  and  particularly  so  as  not  to  back  the  water 
on  the  wheels  of  the  appellees'  mills;  that  on  the  1st  day  of 
January,  1878,  the  appellants,  without  license  of  the  appel- 
lees, unlawfully  raised  their  dam  on  said  creek  to  such  a 
height  as  to  flow  the  water  back  on  the  wheels  of  the  appel- 
lees' mills,  so  as  to  destroy  their  power  and  stop  said  mills; 
that  they  continued  to  flow  the  water  back  on  the  appellees' 
mills  until  the  commencement  of  this  suit,  to  their  damage,  etc. 

The  prayer  asks  damages  and  that  the  appellants'  mill-dam 
be  abated  so  as  not  to  back  the  water  upon  the  wheels  of  the 
appellees'  mills. 

The  appellants  demurred  to  the  complaint.  The  demurrer 
was  overruled.     They  then  answered  in  eight  paragraphs. 

The  appellees  replied  to  the  answer  by  a  general  denial. 
They  also  replied  specially  to  the  second,  third,  fourth  and 
fifth  paragraphs  of  the  answer,  to  which  the  appellants  demur- 
red.    The  demurrer  was  overruled. 

The  cause  was  submitted  to  a  jury,  who  returned  a  verdict 
for  the  appellees.  The  appellants  filed  a  written  motion  for 
a  new  trial,  which  was  also  overruled. 

Judgment  was  rendered  for  the  appellees  for  the  damages 
assessed  by  the  jury.  The  court,  also,  at  the  instance  of  the 
appellees,  adjudged  that  the  dam  of  the  appellants  was  nine 
inches  higher  in  the  lowest  place  than  they  are  entitled  to 
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maiDtain  it,  and  that  the  same  be  abated  to  the  proper  height 
by  reducing  it  nine  inches.  The  sheriff  was  charged  with 
the  execution  of  tliis  order.  The  appellants  moved  the  court 
to  strike  out  so  much  of  the  judgment  as  ordered  their  dam 
to  be  abated.     This  motion  was  also  overruled. 

The  appellants  assign,  as  errors,  the  rulings  of  the  court 
upon  their  demurrer  to  the  complaint,  their  demurrer  to  the 
second  paragraph  of  the  reply,  the  overruling  of  their  motion 
for  a  new  trial  and  their  motion  tp  modify  the  judgment. 

The  appellants,  in  support  of  their  demurrer  to  the  com- 
plaint, say :  "  In  respect  of  several  essential  matters  of  fact, 
this  complaint  is  very  vague  and  uncertain.  It  does  not 
show,  except  by  inference,  that  the  appellees'  mills  were  sit- 
uate on  Buck  creek.  That  creek  is  referred  to  in  the  descrip- 
tion of  plaintiffs'  laud  on  which  their  mills  stood,  and  it  is 
averred  that  defendants'  mill  was  situated  on  Buck  creek  be- 
low plaintiffs'.  It  does  not  show  where  or  how  plaintiffs' 
mills  were  situate,  nor  the  distance  between  them  and  de- 
fendants' dam,  nor  the  height  to  which  defendants  raised 
their  dam  on  the  1st  day  of  January,  1878,  nor  the  excess  of 
height  ov(T  that  at  which  defendants  were  entitled  to  main- 
tain it." 

If  the  complaint  was  uncertain  and  indefinite  as  to  the 
points  suggested,  the  appellants  mis:ht,  if  they  deemed  it  nec- 
essary, have  caused  the  uncertainties  to  be  removed  by  a  mo- 
tion to  make  the  complaint  more  specific  and  definite.  No 
such  motion  was  made,  and  they  probably  were  neither  in- 
jured nor  misled  by  the  want  of  certainty  in  the  complaint. 
Such  defects  can  not  be  reached  by  demurrer.  Snomden  v. 
Wilas,  19  Ind.  10 ;  Lewis  v.  Edtcards,  44  Ind.  333 ;  Tomey  v. 
Bell,  23  Ind.  423. 

If  it  is  certainly,  thono;h  argnmentatively  and  inferentially, 
alleged  in  the  complaint  that  the  appellees'  mills  were  situ- 
ated on  Buck  creek,  it  is  sufficient,  when  the  pleading  is  tested 
by  demurrer.  Judah  v.  Trmtees,  23  Ind.  272  ;  Bell  v.  Eaton, 
28  Ind.  468. 
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It  is  also  said  that  as  the  complaint  prayed  for  an  abate- 
ment of  the  appellants'  dam,  as  well  as  for  a  judgment  for 
damages,  the  demurrer  should  have  been  sustained,  becaus( 
tlie  facts  stated  in  the  complaint  were  not  sufficient  to  author- 
ize the  abatement  of  the  dam. 

If  the  facts  stated  in  the  complaint  were  sufficient  to  en- 
title the  appellees  to  a  judgment  for  damages,  though  not 
sufficient  to  entitle  them  to  have  the  dam  abated,  the  demurrer 
should  have  been  overruled.  If,  upon  the  facts  stated  in  the 
complaint,  the  appellees  were  entitled  to  any  relief,  though 
not  to  the  entire  relief  asked,  the  demurrer  was  rightly  over- 
ruled. A  party  can  not,  under  the  code,  as  a  general  ru\o, 
demur  to  a  part  of  a  complaint  consisting  of  one  paragraph. 

The  appellants  say  that  there  is  no  averment  in  the  com- 
plaint that  the  appellant's  dam  was  so  high  as  to  throw  the 
water  back  along  the  channel  of  the  creek  beyond  the  line 
of  their  land ;  that  they  had  a  right  to  throw  it  back  that  far. 
It  is  true,  that  it  is  not  directly  alleged  that  the  water  was 
thrown  back  beyond  the  line  of  the  appellants'  land,  but  it 
is  averred  that  the  appellee's  mills  were  located  on  their  land 
described  in  the  complaint;  that  their  mills  were  above  the 
appellants'  mills  and  that  the  appellants  backed  the  water  up 
to  and  upon  the  appellees'  mill  wheels.  It  follows  irresist- 
ibly from  these  facts,  that  the  appellants  did  cause  the  water 
to  flow  back  beyond  the  line  of  their  land.  The  argument 
must  be  regarded,  as  it  is  said  in  the  case  of  Bell  v.  Eaton, 
mpra,  as  so  conclusive,  when  tested  by  a  demurrer,  as  to 
amount  to  an  express  allegation  of  the  fact. 

The  averment  in  the  complaint  is  that  appellants  backed 
the  water  upon  the  wheels  of  the  appellees'  mills  so  as  to  de- 
stroy their  power.  The  question  upon  the  demurrer  is  not  as 
to  the  character  of  the  proof  that  would  be  necessary  to  sup- 
port this  averment,  but  whether,  if  true,  the  appellants  are 
liable.  It  may  be  that  to  establish  the  averment  the  appel- 
lees would  have  to  prove  that  the  appellants  backed  the  water 
in  the  stream  beyond  their  land  ;  that  the  appellees  could  not 
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avail  themselves  of  any  fall  in  the  stream  below  the  line  of 
their  own  land,  but  this  is  not,  as  before  remarked,  the  ques- 
tion presented  by  the  demurrer.  We  think,  under  this  aver- 
ment of  the  complaint,  it  would  have  been  competent  for  the 
appellees  to  support  it  by  proof  that  the  appellants  threw  the 
water  back  in  the  channel  of  the  stream  beyond  their  laud 
and  on  to  the  wheels  of  the  appellees'  mill,  and  that,  there- 
fore, the  complaint  contains  a  good  cause  of  action.  We  think 
there  was  no  error  in  overruling  the  demurrer  to  it. 

The  appellants  contend  that  the  court  erred  in  overruling 
their  demurrer  to  the  second  paragraph  of  the  reply  to  the 
second,  third,  fourth  and  fifth  paragraphs  of  their  answer. 

The  second  paragraph  of  the  answer  states  that  before  the 
committing  of  the  supposed  grievance  in  the  complaint  men- 
tioned, the  dam  was  built  to  the  height  at  which  it  stood  at 
the  time  of  the  alleged  injuries,  under  the  license  of  one  Petty, 
then  the  owner  of  the  plaintiffs'  land  and  mills,  from  whom 
the  plaintiffs  derived  title ;  that  in  erecting  the  dam  the  ap- 
pellants expended  $1,000,  and  that  the  injuries  complained  of 
resulted  from  such  erection  under  such  license,  and  not  other- 
wise. 

The  third  paragraph  of  the  answer  is  the  same  as  the  sec- 
ond, except  that  it  avers  that  the  dam  was  built  by  one  Koontz, 
a  former  owner  of  the  defendants'  mill,  under  a  license  from 
Petty,  then  the  owner  of  the  plaintiffs'  mills. 

The  fourth  and  fifth  paragraphs  are  the  same,  except  that 
they  allege  that  the  dam  was  built  by  other  former  owners  of 
defendants'  mills,  under  a  license  from  the  plaintiffs. 

The  second  paragraph  of  the  reply  to  these  four  paragraphs 
of  the  answer  states  that  before  the  raising  of  the  dam  and  the 
increasing  of  the  height  of  the  same  by  the  defendants  and  their 
grantors,  "  as  alleged  in  the  complaint,  whereby  said  several 
injuries,  grievances, backing  of  water,"  etc.,  "upon  the  plain- 
tiffs' mill-wheels,"  etc.,  "  were  caused  as  charged  in  the  com- 
plaint, and  before  the  said  defendants  or  their  said  grantors,  as 
alleged  in  said  several  paragraphs  of  said  answer,  had,  either  or 
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any  of  them^  invested  said  sum  of  $1,000,  or  any  other  amount, 
in  raising  said  dam  above  its  proper  height  to  the  height  at 
which  it  was  at  the  time  of  the  committing  of  said  grievances, 
the  several  leaves  and  licenses  averred  to  have  been  given,  in 
said  paragraphs  of  said  answer,  were  severally  revoked,  re- 
scinded and  annulled." 

The  wrong  alleged  in  the  complaint  was  not  the  erection  of 
the  dam ;  it  was  the  raising  of  the  dam  in  1878,  that  is  averred 
to  have  caused  the  injury  to  the  appellees'  mills,  for  which  they 
sue.  If  the  second,  third,  fourth  and  fifth  paragraphs  of  the 
answer^  or  any  of  them,  may  be  construed  as  admitting  that 
the  dam  had  been  raised  as  charged,  but  as  justifying  the  act 
by  the  license  of  the  appellees  or  their  grantors,  then  such 
answer  would  present  a  good  bar  to  the  action.  But,  if  thus 
construed,  the  reply  is  good,  for  it  avers  that  before  any  sum 
had  been  expended  by  the  appellants  in  raising  the  dam,  etc.,. 
the  appellees  had  revoked  the  license.  As  there  was  no  con- 
sideration alleged  to  have  been  paid  for  the  license,  it  was 
competent  for  the  appellees  to  revoke  it  at  any  time  before  it 
had  been  acted  upon  by  the  appellants. 

If  the  several  paragraphs  of  the  answer  under  considera- 
tion neither  denied  nor  confessed  and  avoided  the  allegation 
in  the  complaint,  that  the  lower  dam  had  been  raised  and  its 
height  increased,  they  "were  clearly  bad,  and  the  reply,  though 
also  bad,  was  sufficient  for  the  answer.  But  if,  as  we  think 
these  paragraphs  do,  they  argumentatively  and  inferentially 
deny  that  the  dam  had  been  raised  as  charged  in  the  com- 
plaint, they  were  good  as  argumentative  denials  of  a  material 
part  of  the  complaint.  It  may  be  inferred  that  if  the  lower 
dam  had  been  constructed  by  the  grantors  of  the  appellants 
in  1865,  and  that  it  had  been  continued  from  that  time  until 
the  commencement  of  the  suit  at  the  same  height  it  had  been 
maintained,  it  could  not  have  been  raised  in  1878  by  the  ap- 
pellants, as  charged  in  the  complaint.  This  would  have  been 
an  argumentative  denial  of  a  material  averment  in  the  com- 
plaint.    But  the  general  denial  had  been  pleaded,  so  that  the 
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ruling  upon  the  demurrer  could  not  injure  the  appellants. 
There  was  no  available  error  in  overruling  the  demurrer  to 
the  second  paragraph  of  the  reply. 

The  appellants  insist  that  the  court  erred  in  overruling  their 
motion  for  a  new  trial,  because  the  court  permitted  the  ap- 
pellees, after  the  appellants  had  closed  their  testimony,  to  re- 
call some  of  their  witnesses  to  testify  to  matters  in  rebuttal,  to 
which  they  had  substantially  testified  in  chief.  As  such  mat- 
ters are  largely  within  the  discretion  of  the  trial  court  its  ac- 
tion will  not  be  reviewed  by  this  court,  unless  a  clear  abuse 
of  discretion  is  shown.  We  can  not  say,  from  the  record,  that 
there  was  such  abuse  in  this  case. 

It  is  also  insisted  that  the  court  erred  in  refusing  to  give 
to  the  jury  the  following  instructions  asked  by  the  appellants : 

"1.  Julia  Williamson,  one  of  the  defendants,  if  she  is  the 
owner  of  the  premises,  including  the  mill-dam,  which  is  alleged 
to  have  caused  the  back-water  complained  of,  can  not  in  Jiny 
event  be  held  for  damages  suffered  at  a  time  when  she  was 
not  the  owner, of  the  property  nor  herself  controlling  it. 

"  2.  Jesse  H.  Williamson,  one  of  the  defendants,  can  not  be 
held  liable  for  injuries  suffered  by  the  plaintiffs  at  a  time 
when  he  was  neither  owner  nor  occupant  of  the  premises  and 
mill-dam  from  which  the  injuries  proceeded,  nor  controlling 
those  premises  nor  that  dam. 

"3.  The  plaintiffs  can  not  recover  for  any  injuries  suffered 
by  them  more  than  six  years  before  the  commencement  of 
this  suit. 

"4.  The  deed  read  in  evidence,  bearing  date  April  15th, 
1857,  from  O.  H.  Smith  to  M.  C.  Smith  and  J.  H.  Koontz 
for  the  premises  now  held  by  the  defendants,  was  a  deed  to 
which  the  plaintiffs  were  not  and  are  not  either  parties  or 
privies,  and  they  are  not  entitled  to  any  benefit  or  privilege 
under  or  in  virtue  of  any  stipulation  in  it.^^ 

Assuming  the  first  three  of  the  above  instructions  to  be 
the  law,  we  think  they  were,  so  far  as  applicable  to  the  evi- 
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Jenee  in  the  case,  contained,  substantially,  in  the  instructions 
given  by  the  court. 

In  the  first  instruction  given  by  the  court,  the  jury  are  told 
that  the  appellees,  under  their  complaint,  only  seek  to  re- 
cover damages  from  the  first  day  of  January,  1878,  up  to  the 
11th  day  of  November,  1878.  The  testimony  shows  that  from 
January  1st,  1878,  until  the  11th  day  of  November,  1878, 
when  this  suit  was  commenced,  the  appellants  were  occupy- 
ing and  controlling  the  lower  mill.  This  instruction  informeii 
the  jury  with  unmistakable  clearness,  that  no  damages  which 
had  been  occasioned  by  backing  water  uf)on  the  wheels  of  ap- 
pellees' mills,  prior  to  January  1st,  1878,  could  be  recovered. 
It  told  the  jury  as  clearly  as  did  the  third  instruction  asked  by 
the  appellants,  that  no  damages,  which  had  not  been  occasioned 
within  six  years  before  the  commencement  of  the  suit,  could  be 
recovered.  In  view  of  the  evidence,  it  also  excluded  the  re- 
covery of  any  damages  that  might  have  been  caused,  when  the 
appellants  or  either  of  them  were  not  occupying  and  controlling 
the  lower  mill.  There  was,  therefore,  no  error  in  refusing  to 
give  the  first,  second  and  third  charges  asked  by  the  appellants. 

It  appeared  from  the  evidence  that  Oliver  H.  Smith  was 
the  original  owner  of  both  mill  sites;  that  he  had  improved 
the  upper  site  by  erecting  mills  thereon,  and  that,  on  the  5th 
of  June,  1854,  he  and  his  wife  conveyed  to  their  son  Marcus 
C.  Smith,  through  whom  the  appellees  derive  title.  Having 
also  improved  the  lower  mill  site,  O.  H.  Smith  and  wife,  on 
the  15th  day  of  April,  1857,  conveyed  it  to  said  Marcus  C. 
Smith  and  Jacob  Koontz,  from  whom  the  appellants  derive 
title  to  the  lower  mill.  The  conveyance  to  Smith  and  Koontz 
contains  the  following  provision  : 

"  With  the  right  to  keep  up  and  maintain  the  mill  dam  at 
its  present  height,  so  as  not  to  back  the  water  on  the  whee^ls 
of  the  mills  of  William  Petty  above  on  the  creek." 

We  think  the  instruction  asked  by  the  appellants  as  to  the 

effect  and  meaning  of  the  above  clause,  in  the  deed  of  O.  H. 

Vol.  93.- 
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Smith  to  M.  C.  Smith  and  Jacob  Koontz  was  clearly  the  law. 
The  question  was  as  to  the  right  of  the  appellees.  The  re- 
striction or  limitation  in  the  deed  to  M.  C.  Smith  and  Jacob 
Koontz  could  not  create  or  enlarge  the  rights  of  the  appel- 
lees. It  was,  therefore,  proper  that  the  jury  should  be  in- 
structed, as  requested,  that  the  appellees  were  "  not  entitled 
to  any  benefit  or  privilege  under  or  in  virtue  of  any  stipu- 
lation contained  in  said  deed." 

This  the  appellees  admit,  but  they  insist  that  the  charge 
asked  by  the  appellants  was  substantially  given  by  the  court,, 
and  that,  therefore,  there  was  no  error  in  refusing  to  give  the 
charge  asked  by  the  appellants. 

The  court  charged  the  jury  that  the  appellees  were  entitled 
to  just  such  rights,  as  owners  of  the  upper  mill,  as  were  con- 
veyed by  O.  H.  Smith,  and  wife,  the  original  owners,  to  M. 
C  Smith ;  that  the  appellants,  as  owners  of  the  lower  mill, 
had  such  rights  as  Oliver  H.  Smith  had  in  said  mill  privi- 
lege at  the  time  he  conveyed  to  Marcus  C.  Smith  and  Jacob 
Koontz,  and  had  the  right  to  use  and  enjoy  it  as  fully  as  Oliver 
H.  Smith  at  the  time  he  conveyed  had  the  right  to  use  and 
enjoy  the  same.  These  instructions  embraced  and  fairly  stated 
the  law  upon  the  subject  to  which  the  fourth  charge  asked  by 
the  appellants  related.  There  was  therefore  no  error  in  re- 
fusing this  charge. 

The  motion  for  a  new^  trial  contained  some  more  than  fifty 
reasons,  but  we  have  noticed  all  of  them  Which  are  discussed 
by  the  appellants.     The  others  must  be  regarded  as  waived. 

At  the  proper  time  the  appellants  moved  the  court  to  strike 
out  so  much  of  the  judgment  as  directed  the  reduction  of  the 
height  of  the  appellants'  dam.  This  motion  was  overruled, 
and  the  ruling  of  the  court  is  assigned  as  error. 

The  appellants  insist  that  the  court  erred  in  ordering  their 
dam  to  be  -reduced  nine  inches  in  height,  because  the  actual 
height  of  the  dam  is  not  alleged  in  the  complaint,  nor  how 
much  it  was  in  excess  of  the  height  to  which  they  had  a  right 
to  raise  it. 
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The  statute  provides  that  "an  obstruction  to  the  free  use 
of  property,  so  as  essentially  to  interfere  with  the  comforta- 
ble enjoyment  of  life  or  property,  is  a  nuisance,  and  the  sub- 
ject of  an  action." 

It  is  also  provided  that "  Where  a  proper  case  is  made,  the 
nuisance  may  be  enjoined  or  abated,  and  damages  recovered 
therefor."     2  R.  S.  1876,  pp.  258  and  259. 

In  this  case,  the  complaint  prayed  for  an  abatement  of  the 
height  of  the  appellants^  dam,  so  that  the  same  should  not 
obstruct  the  action  of  the  plaintiffs'  mill-wheels  by  backing 
the  water  upon  them. 

The  jury,  in  answer  to  an  interrogatory  properly  submitted 
to  them,  found  that,  at  the  time  of  the  trial,  the  appellants' 
dam  backed  the  water  upon  the  appellees'  mill-wheels  to  the 
height  of  nine  inches.  They  also  found  that  the  appellants' 
dam  backed  the  water  upon  the  appellees'  mill-wheels  from 
the  1st  of  January,  1878,  to  the  llth  of  November,  1878,  to 
the  height  of  eighteen  inches. 

These  findings  constituted  a  sufficient  basis,  we  think,  for 
the  order  of  the  court  reducing  the  height  of  the  appellants' 
dam  nine  inches.  Howard  v.  State,  6  Ind.  444;  Cromwell  w 
Lowe,  14  Ind.  234;  McLaughlin  \\  State,  45  Ind.  338;  3Iax- 
well  v.  Boyne,  36  Ind.  120. 

Our  code,  which  provides  that  the  jury  shall  answer  inter- 
rqgataries  as  to  the  facts,  differs  from  that  of  Kentucky,  and 
hence  we  do  not  regard  the  case  of  Tye  v.  Catching,  78  Ky. 
463,  the  only  case  referred  to  by  the  appellants,  as  at  all  con- 
trolling. 

We  conclude  that  there  is  no  available  error  in  the  record,  and 
that  the  judgment  below  should  be  affirmed.  See  Williamson 
v.  Yingling,  80  Ind.  379.     \ 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
pellants. 

Filed  Jan.  11, 1884. 
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No.  11,016. 

Meehan  v.  Wiles. 

Drainage. — Appeal  from  County  Commissioners  and  its  Effect.— Under  the  act 
of  1879,  concerning  drainage,  an  appeal  would  lie  from  an  order  of  the 
county  board  determining  that  the  proposed  drain  would  be  of  public 
utility  and  appointing  appraisers,  and  all  proceedings  under  the  order 
appealed  from,  pending  the  appeal,  were  void,  though  the  circuit  court, 
on  trial  of  the  appeal,  afterwards  rendered  a  judgment  similar  to  that 
appealed  from. 

Same. — Appeal  Bond. — That  an  appeal  bond  is  insufficient,  does  not  de- 
stroy the  effect  of  an  appeal  from  the  county  board,  if,  when  objection 
is  made,  a  sufficient  bond  be  filed,  and  the  circuit  court  retains  and  tries 
the  cause  and  enters  judgment  thereon. 

From  the  Hamilton  Circuit  Court. 

D,  i[osSy  R.  R.  Stephenson  and  W,  IL  Craig,  for  appellant. 

W.  Need  and  J.  F.  Neal,  for  appellee. 

Franklin,  C. — Appellant  sued  appellee  for  a  certain 
ditch  assessment  made  under  the  statute  of  March  15th,  1879. 

The  defendant  filed  a  special  paragraph  of  answer,  to  which 
a  demurrer  was  overruled. 

The  plaintiff  filed  a  special  paragraph  of  reply,  which,  on 
motion  of  the  defendant,  was  by  the  court  stricken  out,  and 
judgment  rendered  for  the  defendant  for  costs. 

The  errors  assigned  are  the  overruling  of  the  demurrer  to 
the  answer  and  the  striking  out  of  the  reply. 

The  answer,  in  substance,  alleges  that  at  the  time  of  hear- 
ing the  petition  for  the  ditch  by  the  board  of  commissioners, 
the  defendant,  with  others,  appeared  before  the  board  and  re- 
monstrated against  the  construction  of  the  ditch  on  the 
ground  of  the  want  of  public  utility ;  that  the  board  decided 
that  the  ditch  would  be  of  public  utility,  overruled  the  re- 
monstrance filed,  and  appointed  appraisers  to  assess  the  dam- 
ages and  benefits  of  land-owners  affected  thereby,  from  which 
the  defendant  appealed  to  the  circuit  court  of  said  county, 
and  filed  his  bond  in  said  appeal,  which  was  approved  by  said 
board,  and  a  transcript  of  the  proceedings  therein  was  filed 
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in  the  said  circuit  court,  and  the  appeal  placed  upon  the 
docket  of  the  said  circuit  court  to  be  heard  and  determined 
as  other  causes  pending  therein ;  that,  notwithstanding  said 
appeal,  the  plaintiff  proceeded  under  said  order  establishing 
said  ditch  and  appointing  said  appraisers  to  have  the  damages 
and  benefits  appraised  and  the  assessments  made  for  the  con- 
struction of  the  ditch,  and  to  have  the  ditch  constructed  and 
completed  accordingly,  during  the  pendency  of  said  appeal 
and  before  the  same  was  finally  determined  in  said  circuit 
court ;  that  said  assessment  was  and  is  void  for  the  want  of 
authority  to  make  the  same. 

The  reply  admits  the  appeal,  the  making  of  the  assessment, 
and  the  construction  of  the  ditch  during  the  pendency  of  the 
appeal,  and  before  it  was  finally  determined  in  the  circuit 
court;  and  avers  that  the  appeal  was  afterwards  finally  de- 
termined in  favor  of  appellant,  and  the  said  order  of  the 
board  was  approved  and  adopted  as  the  order  of  the  circuit 
court. 

The  questions  presented  and  discussed  by  counsel  are,  did 
the  appeal  stay  proceedings  under  the  order  of  the  board  un- 
til its  determination  ?  And,  if  so,  did  the  subsequent  pro- 
ceedings of  the  circuit  court  validate  such  proceedings  had 
under  the  order  of  the  board  while  the  appeal  was  so  pending  ? 

Appellant  insists  that  the  appeal  to  the  circuit  court  was  a 
nullity,  for  the  reason  that  no  such  appeal  could  be  legally 
taken,  that  the  order  of  the  board  determining  that  the  con- 
templated work  was  of  public  utility,  establishing  the  ditch, 
and  appointing  the  appraisers,  was  merely  an  interlocutory 
order  from  which  no  appeal  would  lie,  and  that  the  statute 
under  which  the  proceedings  were  had  only  gives  the  right  to 
appeal  from  the  assessment,  which  was  not  done  in  this  case. 

The  first  section  of  the  act  of  1879  (see  Acts  1879,  p.  234), 
in  the  last  part  thereof,  provides  that  "any  person,  whose 
land  is  affected  by  said  proposed  ditch  or  drain,  may  come  be- 
fore such  board  and  contest  the  public  utility  of  the  same ; 
and  if  the  board  of  county  commissioners  become  satisfied 
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that  the  work  contemplated  by  the  applicants  is  of  public 
utility,  they  shall  appoint  three  disinterested  freeholders,  ap- 
praisers." 

This  embraces  all  the  duties  required  by  the  act  to  be  per- 
formed by  the  county  board  in  relation  to  the  matter ;  and 
from  which  no  right  of  appeal  is  expressly  given  by  the  act. 

All  the  other  proceedings  are  had  by,  between  and  with 
the  appraisers,  engineer  and  county  auditor.  The  12th  sec- 
tion of  the  act,  Acts  1879,  p.  238,  provides  for  an  appeal  from 
any  of  the  proceedings  of  the  appraisers,  but  such  appeal 
shall  not  avoid  the  assessment  or  destroy  its  lien,  but  shall 
only  affect  the  Jamount  assessed  against  the  appealing  party. 

So,  if  an  appeal  from  the  determination  of  the  county  board, 
upon  being  satisfied  that  the  ditch  is  of  public  utility,  es- 
tablishing it  and  appointing  appraisers,  can  not  be  taken,  then 
no  appeal  lies  from  any  decision  of  the  county  board  in  rela- 
tion to  the  matter. 

In  the  case  o{  Houk  v.  Barthold,  73  Ind.  21,  the  following 
language  is  used:  "The  provision  of  the  commissioners' 
statute  is,  of  itself,  broad  enough  to  authorize  an  appeal. 
The  language  of  section  31  is  very  broad :  ^  From  all  deci- 
sions of  such  commissioners  there  shall  be  allowed  an  appeal/ 
1  R.  S.  1876,  p.  357,  sec.  31. 

"The  order  of  the  board  *  establishing  the  ditch  '  is  cer- 
tainly a  decision,  and,  if  a  decision,  the  aggrieved  party  has  a 
right  of  appeal  under  the  general  statute.  The  clause  quoted 
from  section  10  of  the  ditching  statute,  by  reference,  embodies 
the  provisions  of  section  31  of  the  commissioners'  statute, 
and  thus  expressly  applies  them  to  all  final  decisions  under 
the  former  act.  The  right  of  appeal  from  final  judgments  of 
inferior  tribunals  is  one  which  ought  not  to  be  abridged  by 
strict  construction,  but,  on  the  contrary,  should  rather  be  ex- 
tended, for  the  provisions  of  the  statute  conferring  it  are 
clearly  remedial." 

The  case  of  Bryan  v.  Moore,  81  Ind.  9,  was  under  this  same 
statute ;  in  that  case  there  had  been  an  appearance,  a  remon- 
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8trance  filed  before  the  board  ou  account  of  want  of  public 
utility  in  the  ditch,  and  an  appeal  taken  to  the  circ»uit  court 
from  the  determination  of  the  board  upon  that  quo:3tion  ;  and 
in  the  opinion  this  court  said :  "  The  statute  under  consider- 
ation makes  no  provision  for  an  appeal  from  the  finding  and 
judgment  of  the  county  board  upon  the  question  of  the  pub- 
lic utility  of  the  contemplated  work.  But,  while  this  is  so,  it 
is  equally  true  that  this  statute  does  not  deny  the  right  of  ap- 
peal from  such  finding  and  judgment  or  decision  of  the  county 
board,  to  any  person  aggrieved  thereby."  Reference  is  then 
made  to  the  general  provision  for  appeals  from  the  decisions 
of  county  boards.  ^'  Under  this  statutory  provision,  we  are 
<;l(arly  of  opinion  that  the  appellees,  being  aggrieved  by  the 
finding  and  decision  of  the  county  board,  that  the  work  con- 
templated by  them  was  not  of  public  utility,  had  the  right  to 
appeal  therefrom  to  the  circuit  court  of  the  county." 

In  the  case  under  consideration,  the  county  board  found  and 
decided  that  the  contemplated  work  was  of  public  utility. 
This  gave  the  remonstrate rs  the  same  right  to  appeal  in  this 
case  that  the  finding  and  deciding  that  it  was  not  of  public 
utility  gave  to  the  petitioner  in  that  case.  We  think  that  case 
is  decisive  of  the  question  under  consideration,  and  that  this 
ap])eal  was  valid. 

It  is  further  insisted  that  the  appeal  was  ineffectual  to  stay 
proceedings,  because  no  sufficient  bond  was  filed.  The  bond 
had  no  third  party's  name  signed  to  it  as  surety,  and  was  ap- 
proved by  the  county  board  instead  of  the  auditor. 

The  auditor  considered  the  bond  sufficient  to  authorize  the 
appeal,  by  filing  the  transcript  in  the  circuit  court.  When 
tlie  bond  was  objected  to  in  the  circuit  court,  a  new  and  suf- 
ficient bond  was  filed  and  accepted  by  the  court.  The  old 
bond  had  been  acted  upon  until  the  now  was  filed.  This  was 
sufficient.  No  motion  was  made  to  dismiss  for  the  want  of  a 
bond,  and  the  defect  in  the  bond  did  not  render  the  appeal 
ineffectual  or  void.  See  R.  S.  1881,  section  1283,  and  the  case 
<>f  Boarcl  etc,  v.  Loeb,  68  Ind.  29. 
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The  remaining  question  is,  after  appeal  had  been  perfected 
by  filing  the  transcript  in  the  clerk^s  oifice,  and  placing  the 
case  on  the  circuit  court  docket,  and  while  such  appeal  was 
pending,  did  any  of  the  subsequent  proceedings,  under  the 
order  of  the  board  appealed  from,  have  any  validity  ? 

We  think  all  such  subsequent  proceedings  were  without  au- 
thority, so  far  as  binding  any  person  by  assessments  that  may 
have  been  made. 

The  appeal  vacated  the  proceedings  already  had  and  sus- 
pended further  proceedings  until  it  should  be  finally  deter- 
mined. The  case  went  to  the  circuit  court  on  the  appeal  for 
atrial  there  de  novo.  Turley  v.  Oldham^  (S%  Ind.  114 ;  Sehmied 
V.  Keeney,  72  Ind.  309 ;  Corey  v.  Swar/fjer,  74  Ind.  211 ;  Cox 
V.  Lindley,  80  Ind.  327 ;   Coolman  v.  Fleinhvj,  82  Ind.  117. 

There  is  no  error  in  overruling  the  demurrer  to  the  answer. 
Counsel  have  not  disensstd  the  merits  of  the  motion  to  strike 
out  the  reply.  Appellant\s  counsel  is  content  with  saying 
that  such  a  practice  is  unknown  to  the  law. 

The  practice  of  striking  out  irrelevant  pleadings  has  often 
been  resorted  to.  No  special  reason  has  been  pointed  out, 
and  we  see  none,  why  this  reply  should  not  have  been  struck 
out.  It  is  not  responsive  to  the  answer.  Nothing  that  the 
circuit  court  could  afterwards  do,  would  validate  the  proceed- 
ings under  the  order  and  decision  of  the  county  board  had 
pending  the  appeal  in  the  circuit  court.  The  circuit  court 
did  not  possess  such  appellate  jurisdiction  as  to  enable  it  to 
act  as  a  court  of  errors  and  affirm  or  reverse  the  decision  of 
the  county  board,  and  make  its  judgment  have  a  retroactive 
operation  back  to  the  date  of  the  judgment  of  the  county 
lioard,  so  as  to  infuse  vitality  into  that  judgment.  The  judg- 
ment of  the  circuit  court  must  be  de  novo.  The  same  as 
though  no  former  judgment  had  been  rendered.  The  judg- 
ment of  the  county  board,  being  set  aside  by  the  appeal,  could 
not  be  reinstated  by  the  judgment  of  the  circuit  court. 

There  was  no  error  in  striking  out  the  reply.  The  judg- 
ment ought  to  be  affirmed. 
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Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion^  that  the  judgment  of  the  court  below  be  and  it  is 
in  all  things  affirmed^  with  costs. 

FUed  Jan.  11,  1884. 


No.  10,110. 

Reynolds  et  al.  v,  Baldw^in  et  al. 

Pbomissory  Note. — Qmplainl. — A  complaint  on  a  promissory  note,  which 
avers  its  execution  and  gives  a  copy  of  the  note,  need  not  otherwise  show 
a  promise  to  pay. 

Same. — Demun^r  to  Evidence. — Pi-actice. — Complaint  on  a  promissory  note 
providing  for  the  payment  of  attorney's  fees ;  answer,  want  of  consider- 
ation; reply,  general  denial.  The  plaintiff' introduced  witnesses  to  prove 
the  value  of  the  attorney's  services,  and  the  defendant  introduced  his 
evidence  which  had- no  tendency  to  support  his  answer,  whereupon  the 
plaintiff  demurred  to  the  evidence,  embodying  in  the  demurrer  not  only 
the  defendant's  evidence  but  also  his  own  as  to  attorney's  fees,  and  the 
defendant  joined  in  the  demurrer  without  objection,  and  tlie  jury  was 
discharged,  the  parties  agreeing  that  in  case  the  demurrer  was  sustained 
the  court  should  assess  the  damages.  The  demurrer  was  sustained,  and 
the  plaintiff  had  judgment. 

Heldj  that  there  was  no  error  in  sustaining  the  demurrer, 

From  the  White  Circuit  Court. 

A,  W.  Reynolds  and  E.  B.  Sellers^  for  appellants. 

D.  P.  Baldwin,  for  appellees. 

Black,  C. — The  appellees  Baldwin  and  Spencer  sued  the 
appellants  and  John  G.  Reynolds  upon  their  joint  and  sev- 
eral promissory  note.  A  return  of  not  found  as  to  the  de- 
fendant John  G.  Reynolds  was  suggested  on  the  record.  The 
other  defendants  answered  in  one  paragraph,  wherein  they  de- 
nied that  they  executed  the  note  sued  on,  and  alleged  that  it 
was  executed  without  any  consideration.  The  plaintiffs  re- 
plied by  a  general  denial. 

The  cause  was  submitted  for  trial  before  a  jury.  The  plain- 
tiffs introduced  two  witnesses,  who  testified  that  the  services 
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of  an  attorney  in  collecting  the  note  sued  on  were  worth  $25. 
The  plaintiffs  then  rested,  and  evidence  was  introduced  by  the 
appellants,  at  the  close  of  which  the  appellees  demurred  to 
the  evidence.  All  the  evidence,  including  that  given  on  be- 
half of  the  appellees,  as  above  stated,  was  set  out  in  the  de- 
murrer. The  appellants  joined  in  the  demurrer,  and  the  jury 
was  discharged,  the  appellants  and  the  appellees  agreeing  that 
if  the  demurrer  should  be  sustained,  the  court  might  assess 
the  damages.  The  demurrer  was  sustained,  and  the  court  as- 
sessed the  amount  of  the  recovery  at  $392.01.  The  appel- 
lants thereupon  moved  in  arrest  of  judgment.  This  motion 
having  been  overruled,  judgment  was  rendered  for  the  appel- 
lees in  the  amount  above  stated. 

The  appellants  have  assigned  as  errors  the  overruling  of 
the  motion  in  arrest,  and  the  sustaining  of  the  demurrer  to 
the  evidence. 

The  only  specific  objection  made  to  the  complaint  is  that  it 
did  not  allege  a  promise  to  pay. 

The  complaint  alleged  that  on,  etc.,  "  the  defendants  made, 
executed  and  delivered  to  these  plaintiffs,  partners  under  the 
name  and  style  of  Baldwin  &  Spencer,  their  certain  promis- 
s<jry  note,  a  copy  of  which  is  as  follows : "  There  is  then  set 
out  the  copy  of  a  negotiable  promissory  note  for  $321,  with 
attorney's  fees  and  interest  at  eight  per  cent,  per  annum  un- 
til paid,  payable  to  the  order  of  *'  Baldwin  &  Spencer,"  and 
signed  by  the  defendants. 

Thereafter  it  was  alleged  that  said  note  "  is  past  due  and 
wholly  unpaid;  there  is  due  them  $350;  a  reasonable  attor- 
ney's fee  to  collect  the  same  is  $25 ;"  and  judgment  for  $375 
was  demanded. 

This  complaint  would  have  been  sufficient  on  demurrer.  It 
was  not  necessary  to  allege,  in  addition  to  what  was  averred, 
that  the  defendants  promised  to  pay.  It  was  necessary  to 
allege  the  facts  constituting  the  cause  of  action,  and  to  set 
forth  a  copy  of  the  note ;  all  this  was  sufficiently  done. 

The  answer  was  not  verified.    Under  the  pleadings  the  en- 
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tin*  burden  of  proof  would  have  been  upon  the  appellants^ 
but  for  the  controversy  involved  as  to  the  amount  of  the  at- 
torney's fee.     Fraich  v.  Howard,  10  Ind.  339. 

Allegations  of  value  or  amount  of  damages  in  pleadings  are 
not  to  be  considered  as  true  by  the  failure  to  controvert  them. 
Section  383,  R.  S.  1881;  section  74,  Code  1852.  And  in 
many  cases  involving  the  question  of  the  right  to  open  and 
close,  it  has  been  held  by  this  court  that  in  such  an  action  as 
this  the  plaintiff  would  have  the  burden  of  proving  the  al- 
legation of  the  complaint  in  relation  to  the  amount  of  a  rea- 
sonable attorney's  fee,  and  would,  therefore,  be  entitled  to  the 
open  and  close.  Fetters  v.  Muneie  NaVl  Bank,  34  Ind.  251  (7 
Am.  R.  225) ;  Gamp  v.  Browiiy  48  Ind.  575 ;  Hyatt  v.  GletneittSj 
6oInd.  12. 

Where  one  paragraph  of  a  complaint,  consisting  of  two 
paragraphs,  is  answered  by  affirmative  matter  in  avoidance 
only,  and  the  other  is  denied,  the  burden  is  upon  the  plain- 
tiff, and  he  has  the  right  to  open  and  close  the  evidence;  but 
if  he  introduce  no  evidence  in  support  of  the  paragraph  de- 
nied, the  defendant  will  be  entitled  to  open  and  close  the  ar- 
gument. Zehnen^  v.  Kepler,  16  Ind.  290;  Williams  v.  AlleUy 
40  Ind.  295. 

Where  a  party  demurs  to  the  evidence,  no  evidence  intro- 
duced by  him  can  be  considered  upon  the  demurrer.  He  as- 
sumes the  position  which  he  occupies  under  the  pleadings, 
without  any  evidence  in  his  behalf,  and  if,  under  the  plead- 
ings, the  burden  of  any  issue  rests  upon  him,  that  issue  can 
not  be  determined  in  his  favor  upon  the  demurrer.  For  the^ 
purposes  of  the  decision  of  the  demurrer  he  abandons  all 
claim  upon  that  issue.  And  as  to  an  issue  of  which  he  has 
not  the  burden,  he  can  not,  by  his  demurrer,  cause  his  own 
evidence  to  be  taken  as  true  or  to  be  considered,  and  an  at- 
tempt on  his  part  to  thus  withdraw  from  the  jury  and  sub- 
mit to  the  court  the  decision  of  a  disputed  question  of  fact 
would  be  good  ground  for  the  refusal  of  the  adverse  party  tojoin 
in  the  demurrer,  or  for  the  court  to  set  aside  the  demurrer  as 
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irregular  and  incorrect  in  principle.  Fritz  v.  Clark,  SO  Ind. 
591 ;  Plant  v.  Edwards,  85  Ind.  588,  and  cases  there  cited. 

In  the  demurrer  before  us,  as  stated  above,  the  evidence 
of  both  parties  was  set  out.  The  evidence  introduced  by  the 
demurrants  related  solely  to  the  question  as  to  the  amount 
of  the  attorney's  fee,  and  no  evidence  upon  this  question  wa.s 
introduced  by  the  appellants.  It  was,  perhaps,  intended  by 
the  appellants  to  prove  by  their  evidence  a  want  of  consid- 
eration, but  the /evidence  had  no  such  tendency^  There  can 
be  no  doubt  that  the  demurrer  was  properly  sustained,  unless 
it  be  because  of  the  presence  therein  of  the  evidence  of  the 
appellees. 

A  single  cause  of  action  was  stated  in  the  complaint.  The 
action  was  upon  the  note.  The  agreement  to  ])ay  a  reasona- 
ble attorney's  fee  was  a  part  of  that  cause  of  action.  Johnson 
V.  Grassland,  34  Ind.  334;  Roberts  v.  Comer,  41  Ind.  475; 
First  NaVl  Bank  v.  Indianapolis,  etc,  Co,,  45  Ind.  5. 

There  could  be  no  recovery  for  attorney's  fee  without  the 
introduction  of  evidence  upon  that  subject.  Bowser  v.  Pal- 
mer, 33  Ind.  124;    Wyant  v.  PoUorff,  37  Ind.  512. 

In  such  case  the  attorney's  fee  is  part  of  the  plaintiff's  dam- 
ages, and  is  an  incident  of  the  debt  represented  by  the  note, 
and  can  not  be  sued  for  in  a  separate  action  against  one 
against  whom  judgment  has  been  taken  on  the  note  for  the 
amount  of  that  debt,  without  any  allowance  for  attorney's 
fee.  F^rst  Nat^l Bank  v,  Indianapolis,  etc.,  Co.,  supra;  Shniley 
v.  Meir,  47  Ind.  559 ;  Roberts  v.  Corner,  supra. 

Under  the  pleadings,  a  cause  of  action  for  the  appellees 
was  established,  unless  the  defence  pleaded  should  be  estab- 
lished by  the  evidence.  It  was  not  necessary  for  the  appel- 
lees to  introduce  any  evidence  to  entitle  them  to  a  recovery, 
if  the  defence  was  not  proved.  A  part  of  the  damages  inci- 
dent to  the  cause  of  action  stated  in  the  complaint  could  not 
be  recovered  without  proof  on  behalf  of  the  appellees.  But 
there  was  no  burden  upon  the  appellees  to  make  any  proof 
to  entitle  them  to  recover  the  principal  and  interest  of  the 
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note.  There  was  no  conflict  between  the  evidence  introduced 
by  the  appellees  and  that  introduced  by  the  appi^llants.  Th(» 
<'vidence  of  one  party  was  upon  a  wholly  diiferent  subject 
from  that  of  the  other  party.  Tliere  could  be  no  recovery 
of  an  attorney's  fee  without  a  recovery  on  the  note;  there 
might  be  a  recovery  on  the  note  without  a  recovery  of  an  at- 
torney's fee.  In  deciding  upon  the  demurrer,  the  court  would 
not  consider  evidence  relating  solely  to  the  assessment  of 
damages.  It  can  not  be  supposed  that,  in  deciding  upon  the 
demurrer,  tlie  court  was  influenced  to  sustain  it  by  the  evi- 
<ionce  introduced  by  the  appellees.  In  assessing  the  damages, 
the  court  resorted  to  the  copy  of  the  note  in  the  complaint 
and  to  the  evidence  of  the  appellees.  The  damages  might 
have  been  assessed  conditionally  by  the  jury  before  the  dis- 
charge thereof,  in  which. case  the  jury  would  have  considered 
the  evidence  of  the  appellees,  and  it  would  then  have  per- 
formed the  real  purpose  for  which  it  was  introduced.  It 
would  have  been  better  practice  to  have  thus  caused  the  dam- 
ages to  be  assessed  by  the  jury  and  to  have  omitted  the  evi- 
dence of  the  appellees  from  the  demurrer. 

The  appellants  joined  in  the  demurrer  without  objection, 
and  the  parties  agreed  that,  if  it  should  be  sustained,  the  court 
should  assess  the  damages.  No  conflicting  evidence  was  sub- 
mitted to  the  court  to  obtain  from  it,  instead  of  from  the  jury, 
the  decision^of  a  controversy  upon  any  question  of  fact.  We 
<lo  not  think  that  the  presence  in  the  demurrer  of  the  evi- 
dence of  the  appellees  so  vitiated  the  demurrer  as  to  prevent 
a  proper  decision  thereunder  of  the  question  of  the  right  of 
the  appellees  to  recover  in  the  action. 

We  need  not  decide  whether  the  presence  of  the  evidence 
of  the  appellees  constituted  an  abandonment  of  their  claim 
for  an  attorney's  fee,  or  whether  their  evidence  could  prop- 
erly be  considered  by  the  court  upon  the  assessment  of  dam 
ages ;  for  no  question  was  made  by  the  appellants  in  the  court 
below  upon  the  amount  of  the  recovery,  and  they  have  not 
sought  to  present  such  a  question  here. 
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The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion^ 
that  the  judgment  be  affirmed^  at  the  costs  of  the  appellants* 
Filed  Jan.  24, 1884. 


No.  10,643. 
Willis  v.  Thompson. 


Fbaudxtlent  Convey ange.— i>ccedente'  Estates, —  Parlies, — G(mplairU,—A 
complaint  by  a  judgment  creditor  to  set  aside  a  fraudulent  conveyance 
of  lands  by  a  deceased  debtor,  which  fails  to  make  the  administrator  a 
party,  or,  if  there  be  a  valuable  consideration,  does  not  aver  a  fraudu- 
lent intent  and  knowledge  thereof  by  the  grantee,  and  that  the  estate 
is  insolvent,  is  bad  on  demurrer. 

From  the  Fountain  Circuit  Court. 

J.  A.  Parker  and  M.  W.  Bruner,  for  appellant. 

J.  McCabe,  L.  P.  Miller  and  C  M.  Mo  GoAe,  for  appellee. 

CoLERiCK,  C. — This  was  an  action  brought  by  the  appel- 
lant against  the  appellee,  to  set  aside  as  fraudulent  a  deed  of 
conveyance  executed  by  one  Murwine  Wilkinson  to  the  ap- 
pellee. The  complaint  consisted  of  three  paragraphs.  The 
second  was  withdrawn,  apd  demurrers  were  sustained  to  the 
first  and  third,  to  which  rulings  the  appellant  excepted,  and, 
refusing  to  amend,  final  judgment,  on  demurrer,  was  rendered 
against  him,  from  which  he  appeals,  and  assigns  as  errors  for 
the  reversal  of  the  judgment  the  action  of  the  court  in  sus- 
taining said  demurrers. 

The  first  paragraph  of  the  complaint,  in  substance,  averred 
that  on  the  8th  day  of  March,  1879,  the  appellant  recovered 
in  the  Fountain  Circuit  Court  a  judgment  against  said  Wilk- 
inson for  $83.50;  that  prior  to  said  time,  to  wit,  on  the  4th 
day  of  November,  1878,  said  Wilkinson  conveyed  his  real  es- 
tate, which  is  described,  to  the  appellee,  at  which  time  the 
debt,  for  which  said  judgment  was  rendered,  existed,  being 
then  evidenced  by  a  note  executed  by  said  Wilkinson  and 
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one  Daniel  Wilkinson,  and  that  the  only  consideration  for 
the  conveyance  was  the  agreement  of  the  appellee,  who  was 
the  daughter  of  the  grantor,  to  support  him  during  his  natural 
life,  which  consideration  was  expressed  in  the  deed.  It  also 
averred  the  death  of  said  Wilkinson,  and  "that  at  the  date  of 
said  deed,  and  from  that  time  to  the  present,  and  at  this  time, 
said  Wilkinson  did  not,  and  does  not  now,  own  sufficient  prop- 
erty, other  than  said  real  estate,  subject  to  execution,  to  pay  his 
debts ; "  and  that  said  Daniel  Wilkinson  is  insolvent,  and  at 
the  time  said  judgment  was  rendered,  and  from  that  time  to 
the  present,  has  not  owned  any  property  subject  to  execution. 
Wherefore  he  prayed  that  said  conveyance  might  be  set  aside 
as  fraudulent  and. void,  and  said  real  estate  subjected  to  the 
payment  of  his  debt. 

The  evident  purpose  of  this  paragraph  of  the  complaint 
was  to  have  the  conveyance  declared  void  for  fraud,  under 
section  4920,  R.  S.  ISsi,  which  provides  that  "All  convey- 
ances *  *  *  made  *  *  with  the  intent  to  hinder,  delay,  or  de- 
fraud creditors,  ^  *  shall  be  void  as  to  the  persons  sought  to 
bedefrauded.^^  In  order  to  make  a  complaint  in  such  an  action 
sufficient,  it  is  essential  to  aver  that  the  conveyance  was  made 
by  the  grantor  with  intent  to  hinder,  delay  or  defraud  cred- 
itors. In  the  absence  of  such  an  averment  the  presumptijon 
is  that  the  conveyance  was  executed  in  good  faith. 

In  the  case  of  Peiice  v.  Groan,  51  lud.  336,  this  court,  in 
construing  the  statute  to  which  we  have  referred,  declared  its 
purpose  to  be  "That  the  question  of  fraudulent  intent  shall 
no  longer  be  one  of  legal  inference  or  presumption,  but  it  shall 
be  one  of  fact,  to  be  found  from  the  facts  and  circumstances  of 
the  case  as  any  other  fact."  See,  also.  Bishop  v.  State,  ex  reL^ 
83  Ind.  67 ;  Jarm  v.  Banta,  83  Ind.  528. 

The  consideration  expressed  in  the  deed,  viz.,  that  the 
grantee  would  support  and  maintain  the  grantor  during  life, 
was  a  valid  one.  Leedy  v.  Onimbaker,  13  Ind.  523.  It  not 
l)eing  otherwise  alleged  in  the  complaint,  the  presumption  is 
that  the  grantor,  who  died  before  the  commencement  of  this 
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action^  was  supported  and  maintained  in  compliance  with  said 
agreement.  If  the  contract  was  so  performed,  the  consider- 
ation for  the  conveyance,  originally  valid,  became,  and  was 
thereby  rendered,  a  valuable  one.  In  order  to  set  aside  as 
fraudulent  a  conveyance  made  for  a  valuable  consideration, 
it  is  not  only  necessary  to  aver  and  prove  that  it  was  made  by 
the  grantor  with  intent  to  defraud  his  creditors,  but  it  must 
also  be  averred  and  proved  that  the  grantee,  at  the  time  of  its 
execution,  was  aware  of  the  grantor's  fraudulent  intent. 
Frakes  v.  Brown,  2  Blackf.  295 ;  Palmer  v.  Henderson,  20 
Ind.  297 ;  McOormick  v.  Ilj/att,  33  Ind.  546 ;  Kyger  v.  F. 
Hull,  etc,,  Go.,  34  Ind.  249 ;  Bunnel  v.  WUfierow,  29  Ind. 
123;  Ball  v.  Barnett,  39  Ind.  53;  Lipperd  v.  Mwards,  39 
Ind.  165. 

No  averment  of  such  knowledge  by  the  grantee  is  required 
where  the  fraudulent  conveyance  is  made  without  considera- 
tion. Spaulding  v.  Blythe,  73  Ind.  93 ;  Barkley  v.  Tapp,  87 
Ind.  25.  There  being  no  allegation  in  this  paragraph  of  the 
complaint  alleging  that  the  conveyance  was  made  by  the 
grantor  with  such  fraudulent  intent,  and  that  the  grantee  had 
notice  thereof,  it  was  clearly  insufficient,  and  the  demurrer 
thereto  was  properly  sustained. 

The  third  paragraph  of  the  complaint,  in  all  its  allegations 
and  phraseology,  was  precisely  the  same  as  the  first  paragraph 
above  set  forth,  with  the  additional  averments  that  the  con- 
veyance was  made  by  the  grantor  with  intent  to  hinder,  de- 
lay and  defraud  his  creditors,  and  that  appellee  at  the  time 
was  aware  of  said  fraudulent  intent,  and  knew  that  the  gran- 
tor did  not  have  sufficient  other  property  subject  to  execu- 
tion to  pay  diis  debts. 

This  paragraph  of  the  complaint,  like  the  first,  alleged  the 
death  of  the  grantor,  who  died  before  the  commencement  of 
the  action.  The  administrator,  if  there  was  one,  of  the  es- 
tate of  decedent  was  not  made  a  party  to  the  action.  The 
complaint  omitted  to  aver  whether  or  not  letters  of  adminis- 
tration had  been  issued  on  the  estate  of  the  grantor.     Such 
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an  avermeut  was  necessary  to  make  the  complaint  sufficient. 
In  Allen  v.  Vestal,  60  Ind.  245,  which  was  an  action  by  a 
judgment  creditor  of  a  decedent  to  set  aside  a  conveyance 
which  he  had  caused  to  be  made  to  his  children  for  tlie  pur- 
pose of  defrauding  his  creditors,  the  complaint  &iled  to  aver 
that  an  administrator  of  the  estate  had  not  been  appointed. 
This  court  held  that  the  omission  was  a  £ital  defect,  and  in 
support  of  its  decision  cited  the  case  of  Whitney  v.  Kim-- 
bail,  4  Ind.  546,  where  it  is  said :  "  There  was  no  allega* 
tion  in  the  bill  that  an  administrator  had  not  been  appointed 
on  Whitney's  estate.  This  is  a  good  objection.  The  bill 
should  have  made  the  administrator  or  executor,  if  either 
existed,  a  party ;  and  if  neither  existed,  it  should  have  alleged 
the  fact  in  excuse.''  And  it  was  also  held  that  it  was  the  duty 
of  the  creditor  to  procure  the  appointment  of  an  adminis- 
trator. 

In  Bottorff  v.  Oovert,  90  Ind.  508,  which  was  also  an  action 
by  a  judgment  creditor  of  a  decedent  to  set  aside  as  fraudu- 
lent a  conveyance  executed  by  him  to  his  children,  in  which 
action  the  administrator  of  the  estate  of  the  decedent  was  made 
a  party  defendant,  it  was  held  that  a  single  creditor  of  an  es- 
tate may  prosecute  such  an  action,  and  distinguished  the  case 
from  that  of  WUaon  v.  Dams^  37  Ind.  141,  by  saying:  "  The 
object  of  this  suit  is  different.  Its  purpose  is  simply  to  vacate 
the  sale  so  that  the  land  may  become  assets  for  the  payment 
of  debts.  After  this  is  done,  the  estate  is  settled  *  in  the  usual 
way.  *  *  If  he,"  the  creditor, "  is  willing  to  assume  the  risks 
of  a  contest,  the  fruits  of  which,  if  successful,  will  enure  to 
the  benefit  of  all  the  creditors,  we  know  of  no  good  reason 
why  he  may  not  maintain  the  action.  *****  it  was  proper 
to  order  the  land  sold,  but  the  proceeds  should  not  be  applied 
upon  the  judgment  to  the  exclusion  of  other  creditors,  if  any. 
The  proceeds  must  be  applied  upon  the  debts  generally." 

The  cases  cited  are  not  in  conflict,  but  are  consistent  with 
each  other.  The  law,  as  enunciated  in  these  cases,  is  that  a 
Vol,.  93.-5 
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creditor,  as  well  as  the  a3ministrator  or  executor  of  an  estate, 
may  prosecute  the  action,  but,  if  prosecuted  by  a  creditor,  he 
must  make  the  administrator  or  executor,  if  there  is  one,  a 
party  thereto ;  and,  if  there  is  none,  he  must,  for  that  purpose, 
have  an  administrator  appointed,  so  that  the  interests  of  the 
estate  may  be  represented  and  protected,  as  the  proceeds  aris- 
ing from  the  sale  of  the  real  estate  fraudulently  conveyed,-  if 
sold  to  pay  the  debts  of  the  decedent,  pass  into  the  hands 
of  the  administrator,  to  be  administered  by  him,  like  other  as- 
sets of  the  estate,  except  that  any  excess  remaining  after  pay- 
ing the  debts  of  the  decedent  is  to  be  paid  to  his  grantee  and 
not  to  his  heii's,as  the  conveyance  between  the  parties  thereto 
and  their  heirs  is  valid.  The  action,  whether  prosecuted  by 
the  administrator,  executor  or  creditor,  is  for  the  benefit  of 
all  the  creditors. 

This  paragraph  of  the  complaint  is  also  defective  in  not 
showing  with  sufficient  certainty,  by  proper  averments,  any 
necessity  for  resorting  to  the  property  in  controversy  to  satisfy 
the  appellant^s  claim.  It  is  settled  by  the  decisions  of  this 
court  that  property  fraudulently  conveyed,  even  without  con- 
sideration, by  a  debtor,  can  not  be  subjected  to  the  payment 
of  his  debts  without  first  exhausting  such  other  property  as 
he  may  own,  subject  to  execution.  For  aught  that  appears  in 
the  complaint,  letters  of  administration  may  have  been  issued 
on  the  estate  of  the  grantor,  and  the  personal  assets  of  the  es- 
tate in  the  hands  of  the  administrator  may  be  amply  sufficient 
to  pay  the  debts  of  the  estate.  If  so,  the  appellant  was  re- 
quired, in  the  first  instance,  to  resort  to  that  source  for  the 
payment  of  his  claim  before  assailing  the  validity  of  the  con- 
veyance in  dispute.  The  personal  assets  of  the  decedent  is 
the  primary  fund  for  the  payment  of  his  debts.  Chandler  v. 
Chandler,  78  Ind.  417.  The  allegation  that  the  grantor 
"  did  not  and  does  not  now  own  sufficient  property,  other  than 
the  real  estate  aforesaid,  subject  to  execution,  to  pay  his  debts,*' 
was  not  equivalent  to  an  allegation  that  his  estate  was  insol- 
vent, as  the  personal  assets  of  an  estate,  in  the  hands  of  an 
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administrator,  are  not  subject  to  execution,  and  the  fact  that 
they  are  not  so  subject  will  not  authorize  a  creditor  of  an  e.s 
tate  to  attack  for  fraud  the  validity  of  a  conveyance  made  by 
the  decedent  until  the  personal  assets  of  the  estate  are  ex- 
hausted, unless  the  estate  is  insolvent,  which  fact  must  be 
averred  in  the  complaint.  See  Love  v.  Mikals,  11  Ind.  227, 
and  Pauley  v.  Langdon,  83  Ind.  363.  In  the  case  first  cited, 
it  was  held  that  in  an  action  by  an  administrator  to  avoid  a 
conveyance  made  by  his  decedent  to  defraud  creditors,  the 
complaint  must  aver  that  the  personal  assets  of  the  estate  are 
insufficient  to  pay  the  debts.  In  the  case  last  cited,  it  was  held 
that  in  an  action  to  enforce  a  judgment  against  the  real  estate 
of  a  deceased  judgment  debtor,  if  the  complaint  does  not  show 
that  the  personal  estate  has  been  exhausted  or  is  insufficient, 
it  is  brfd  on  demurrer.  And  in  AUen  v.  Vesialy  supra,  it  was 
held  that  the  property  conveyed  by  the  decedent  could  not  be 
attacked  by  creditors  until  his  other  property  was  exhausted. 

We  think  that  no  error  was  committed  in  sustaining  the 
demurrer  to  the  third  paragraph  of  the  complaint. 

Per  Curiam. — The  judgment  of  the  court  below  is  af- 
firmed, at  the  costs  of  the  appellant. 

Filed  Jan.  24,  1884. 


No.  11,387.  \l  % 


Smith  v.  The  State. 

CrucinaIj  Law. — Conspiracy, —  Burglary, — Larceny. — Information, — An  in- 
formation founded  on  sec.  2139,  R.  S.  1881,  for  conspiring  to  commit  burg- 
lary with  intent  to  steal,  which  fails  to  charge  the  intent  to  "feioniovsly 
steal,"  etc.,  is  bad  on  motion  to  quash. 

From  the  Elkhart  Circuit  Court. 
H.  G.  Dodge,  for  appellant. 

F.  T.  Hord,  Attorney  General,  W.  B.  Hord,  F.  D.  MerriU, 
Prosecuting  Attorney,  and  W.  J.  Davis,  for  the  State. 
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NiBLACK,  J. — This  was  a  prosecution  against  Edward 
Markett  and  George  S.  Smith  upon  affidavit  and  information, 
under  section  2139,  R.  S.  1881.  See  also  section  1929.  The 
affidavit  charged  these  persons  with  having  knowingly  and 
feloniously  united,  combined  and  conspired  with  each  other 
for  the  purpose  of  then  and  there  feloniously,  in  the  night 
time,  breaking  and  entering  the  dwelling-house  of  one  Her- 
man Zimmerman,  then  and  there  situate,  "  with  the  intent, 
then  and  there,  to  steal,  take  and  carry  away  the  personal 
goods  and  chattels  of  said  Herman  Zimmerman,  then  and 
there  situate,  to  wit,  money,  the  particular  coin,  notes,  bills  or 
currency,  and  the  value  of  which  is  unknown  to  this  affiant." 

The  information  followed  the  affidavit  in  its  description 
of  the  offence  intended  to  be  charged. 

The  defendants  moved  to  quash  both  the  affidavit  and  in- 
formation, but  their  motion  was  not  sustained  as  to  either 
one  of  those  pleadings. 

The  defendants  then  severed  in  their  defences,  and.  Smith 
being  first  placed  upon  trial,  a  jury  found  him  guilty  as 
charged,  fixing  his  punishment  at  a  fine  of  $25  and  imprison- 
ment in  the  State's  prison  for  the  term  of  three  years,  and 
judgment  followed  upon  the  verdict. 

The  first  question  made  upon  this  appeal  is  upon  the  al- 
leged insufficiency  of  the  affidavit,  and  the  objection  urged 
to  the  affidavit  is  its  failure  to  charge  that  the  intention  of 
'  the  defendants  was  to  fdonioxLsly  steal,  take  and  carry  away 
the  personal  goods  and  chattels  of  Zimmerman. 

The  word  steal  has  several  shades  of  meaning,  and  its  pre- 
cise meaning  in  each  particular  case  is  made  to  depend  either 
upon  the  qualifying  words  accompanying  it,  or  the  connec- 
tion in  which  it  is  used.  Every  wrongful  and  even  clan- 
destine taking  of  the  property  of  another  does  not  necessarily 
constitute  a  larceny.  To  make  such  a  taking  larceny,  it  must 
also  h^  felonious;  that  is  to  say,  intentional,  perfidious,  with- 
out the  claim  of  right,  and  in  utter  disregard  of  the  rights 
of  the  owner,  or  animo  furandi,  as  some  of  the  text-writers 
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express  it.  This  distinction  had  its  origin  in  the  common 
law,  and  has  been  perpetuated  by  all  of  the  statutes  of  this 
State  defining  the  crime  of  larceny,  both  grand  and  petit. 
R.  S.  1881,  sections  1933,  1934;  Moore  Crim.  L.,  section 
909  and  notes;  2  Bishop  Crim.  Proc,  sections  736,  737; 
2  Archbold  Crim.  Pr.  1183;  2  Wharton  Crim.  L.,  section 
1769;  2  Russell  Crimes,  146. 

In  charging  the  crime  of  larceny  the  property  must  there- 
fore be  alleged  to  have  been  feloniously  taken.  This  is  a  long 
and  firmly  established  rule  of  criminal  pleading. 

It  has  been  held  by  this  court  that  in  charging  a  conspiracy 
to  commit  a  felony,  the  particular  felony  intended  to  be  com- 
mitted must  be  described  with  the  same  substantial  accuracy 
as  would  be  necessary  in  an  indictment  for  the  commission 
of  the  felony  after  the  intention  to  commit  it  had  been  con- 
summated. Landringham  v.  State,  49  Ind.  186 ;  State  v.  Mc- 
Kinstry,  50  Ind.  465.  In  its  general  scope  and  application, 
that  is  doubtless  the  correct  rule  in  the  class  of  cases  to 
which  this  belongs.  Tested  by  these  rules  of  criminal  plead- 
ing, the  aflBdavit  and  information  were  each  materially  defec- 
tive, and  the  motion  to  quash  them  both  ought  to  have  been 
sustained. 

The  conclusion  we  have  reached  as  to  the  affidavit  and  in- 
formation in  this  case  is  fully  sustained  by  the  case  of  Scud-- 
der  V.  State,  62  Ind.  13. 

The  insufficiency  of  both  the  affidavit  and  information  ren- 
ders it  unnecessary  for  us  to  consider  some  other  questions 
reserved  at  the  trial. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

The  clerk  will  give  the  usual  notice  for  the  return  of  the 
prisoner  to  the  custody  of  the  sheriff  of  Elkhart  county. 

FUed  Jan.  24, 18S4. 
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140  57?!  No.  10.800. 

08    7o(  Bakes  v,  Gilbert  et  al. 

1»     40|. 

Husband  and  Wife. — Married  Wonum, — Infancy. — Conveyance.— Pleading. 
— Mortgage, — Suit  against  husband  and  wife  to  foreclose  a  mortgage 
given  in  1872.  Answer  by  the  wife,  that  when  she  executed  the  mort- 
gage she  was  an  infant,  without  alleging  that  the  land  was  her  separate 
property,  or  th*t  her  husband  was  an  infant. 

Held,  that  the  answer  was  bad  on  demurrer  because  of  section  2943,  R.  S. 
1881. 

Same. —  Vendor^s  Lien. —  Waiver. — Taking  the  note  of  a  husband  for  land 
conveyed  to  his  wife  is  not  a  waiver  of  the  vendor's  lien. 

Same. —  Vendor  arui  Vendee. — An  insolvent  husband,  whose  wife  had  taken 
a  conveyance  of  land  without  any  valuable  consideration  save  an  agree- 
ment to  satisfy  a  vendor's  lien  for  unpaid  purchase-money,  of  which  she 
had  notice,  induced  the  original  vendor  to  take  his  note  and  a  mortgage 
of  the  land  in  due  form,  apparently  executed  by  himself  and  Wife,  but 
which  she  never  executed,  and  she  was  besides  an  infant,  of  which  the 
mortgagee  was  ignorant. 

Seld,  that  there  was  no  waiver  of  the  vendor  s  lien,  and  that  it  could  be 
enforced. 

From  the  Switzerland  Circuit  Court. 

W.  D.  Ward  and  T.  Livings^  for  appellant. 

Hammond,  J. — Action  by  the  appellant  against  the  appel- 
lees. The  appellant^s  complaint,  in  the  first  instance,  was  in 
one  paragraph,  upon  a  mortgage  purporting  to  have  been  ex- 
ecuted by  the  appellees  to  secure  the  payment  of  a  note  given 
by  the  appellee  Samuel  A.  Gilbert.  The  appellees  were  hus- 
band and  wife.  The  appellee  Alice  answered  in  three  para- 
graphs: 1.  The  general  denial.  2.  Infancy,  3.  Non  est 
factum,  under  oath. 

The  appellant  demurred  to  the  second  paragraph  of  her 
answer  for  want  of  facts,  etc.,  but  his  demurrer  was  overruled. 
An  exception  was  taken,  and  this  ruling  is  assigned  as  error. 
The  demurrer  should  have  been  sustained. 

The  mortgage  is  dated  March  29th,  1872.  Since  April 
13th,  1866,  it  has  been  competent  for  an  infant  wife  of  an 
adult  husband  to  join  with  him  in  the  conveyance  of  his  real 
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estate.  Section  2943,  R.  S.  1881.  The  plea  of  infancy  in 
this  case  did  not  aver  that  the  real  estate  was  the  separate 
property  of  the  wife,  nor  that  the  husband,  at  the  time  of  the 
execution  of  the  mortgage,  was  a  minor.  One  of  these  aver- 
ments, in  additioh  to  that  of  the  wife's  infancy,  was  essential 
to  make  the  second  paragraph  of  her  answer  good. 

After  the  overruling  of  his  demurrer  to  the  second  para- 
graph of  Alice's  answer,  the  appellant,  by  leave  of  court,  filed 
two  additional  paragraphs  to  his  complaint,  numbered  as  the 
second  and  third  paragraphs.  The  facts  stated  in  the  second 
paragraph  were  substantially  as  follows : 

The  appellant,  October  4th,  1869,  conveyed  the  real  estate 
described  in  the  mortgage  to  one  Eliza  Ridgeway,  a  married 
woman,  for  $350.  One  hundred  dollars  was  paid,  and  the 
appellant  acquired  and  retained  a  vendor's  lien  for  $250,  the 
balance  of  the  purchase-money.  On  March  22d,  1872,  Mrs. 
Ridgeway  conveyed  the  real  estate  to  the  appellee  Alice,  who 
had  notice  of  the  unpaid  purchase-money,  and  who  assumed 
its  payment  as  the  consideration  for  the  deed  to  her.  The 
appellee  Samuel  A.  Gilbert,  who  was  then  and  has  since  been 
notoriously  insolvent,  executed  to  the  appellant  the  note  de- 
clared on  in  the  first  paragraph  of  the  complaint  for  $267.58, 
being  the  balance  of  principal  and  interest  due  from  Mrs. 
Ridgeway  for  purchase-money,  and  also  delivered  to  the 
appellant,  as  security  for  the  payment  of  the  note,  the  mort- 
gage described  in  the  first  paragraph  of  the  complaint.  The 
appellant  accepted  the  mortgage  in  good  faith.  The  appellee 
Alice,  at  the  time  the  mortgage  purported  to  have  been  execu- 
ted, was  an  infant,  but  this  fact  was  unknown  to  the  appel- 
lant when  he  accepted  the  mortgage. 

The  third  paragraph  of  the  complaint  was  the  same  as  the 
second,  except  that  it  omitted  the  averment  of  Alice's  in- 
fancy, and,  in  lieu  thereof,  alleged  that  she  never  executed 
the  mortgage,  a  fact  also  unknown  to  the  appellant  when  he 
accepted  it. 

The  appellant  sought  by  the  second  and  third  paragraphs 
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of  his  complaint  to  enforce  his  lien  as  vendor  for  the  unpaid 
purchase-money  of  the  real  estate. 

The  appellees  answered  the  second  and  third  paragraphs 
of  the  complaint  by  the  general  denial,  and  by  a  special  par- 
agraph, which  we  think  was  good  as  a  plea  of  payment,  and 
that  there  was,  therefore,  no  error  in  overruling  the  appel- 
lant's demurrer  thereto.  There  was  a  reply  in  denial  of' 
the  aflBrmative  answers.  Trial  by  the  court.  Finding  for 
the  appellant  as  against  the  appellee  Samuel  A.  Gilbert  on 
the  note  described  in  the  first  paragraph  of  the  complaint,  and 
for  the  appellees  upon  the  mortgage  and  vendor's  lien.  Judg- 
ment accordingly.  The  appellant's  motion  for  a  new  trial 
for  causes,  among  others,  that  the  finding  was  contrary  to  law 
and  the  evidence,  and  not  sustained  by  sufficient  evidence,  was 
overruled.  The  ruling  was  excepted  to,  and  such  ruling  is 
also  assigned  as  error. 

So  far  as  the  mortgage  was  concerned,  the  evidence  abun- 
dantly sustains  .the  finding  of  the  court.  It  shows  quite  con- 
clusively that  at  the  time  of  its  alleged  execution  the  appel- 
lee Alice  was  a  minor,  and,  further,  that  she  never  executed 
it.  But  we  can  not  concur  in  the  finding  as  to  the  appellant's 
lien  for  the  purchase-money.  The  evidence  shows  that,  in 
1869,  the  appellant  sold  and  conveyed  the  real  estate  to  Mrs» 
Ridgeway,  a  married  woman,  who  was  the  mother  of  the  ap- 
pellee Alice ;  that  Mrs.  Ridgeway  was  to  pay  the  appellant 
for  the  land  $350,  for  which  she  and  her  husband  executed  to 
the  appellant  two  notes,  one  for  $100  and  the  other  for  $250. 
The  taking  of  these  notes  was  not  a  waiver  of  the  lien  for  the 
purchase-money.  When  they  were  given  the  note  of  a  mar- 
ried woman,  under  the  law,  was  void.  The  appellant,  there- 
fore, received  only  the  notes  of  Mrs.  Ridgeway 's  liu:?band. 
The  taking  of  the  husband's  note  for  land  conveyed  to  the 
wife,  where  the  wife  is  not  bound  by  such  note,  is  not  a  waiver 
of  the  vendor's  lien.  Anderson  v.  Tannehill,  42  Ind.  141 ; 
Humphrey  v.  Thorn,  63  Ind.  296 ;  Martin  v.  Cauble,  72  Ind^ 
67 ;  FeUon  v.  Smith,  84  Ind.  485. 


NOVEMBER  TERM,  1883.  73 

Bakes  v.  Gilbert  et  al. 

The  $100  note  was  paid,  but  under  the  finding  of  the  court 
the  $250  note  was  not  paid.  In  1872  Mrs.  Ridgewayand  her 
husband  conveyed  the  land  to  the  appellee  Alice.  We  think 
the  evidence  shows  that  Alice  had  notice  that  there  was  a 
balance  of  the  purchase*money  due  the  appellant  from  her 
mother,  and  that  she  agreed  to  pay  it;  but  it  is  immaterial 
whether  she  had  such  notice  or  made  such  agreement,  as  the 
evidence  shows  that  she  paid  nothing  for  the  land,  and  was 
not  to  pay  anything  unless  she  did  agree  to  pay  the  balance 
of  the  purchase-money  due  from  her  mother.  In  any  event, 
under  the  evidence,  the  appellant's  Hen  was  not  affected  by 
the  conveyance  to  Alice.  The  vendor^s  lien  continues  against 
purchasers  with  notice,  or  mere  volunteers.  Amory  v.  Reil/i/, 
9  Ind.  490;  Oase  v.  Bumstcad,  24  Ind.  429;  Johis  v.  Sewell, 
3:3  Ind.  1. 

A  few  days  after  the  conveyance  by  Mrs.  Ridgeway  and 
husband  to  the  appellee  Alice,  the  husband  of  the  latter,  the 
appellee  Samuel  A.  Gilbert,  gave  to  the  appellant  for  the  un- 
paid purchase-money  due  from  Mrs.  Ridgeway,  his  note,  de- 
scribed in  the  appellant's  complaint,  and  also  delivered  to  the 
appellant  the  mortgage  in  controversy,  purporting  to  have 
been  duly  executed,  and  its  execution  acknowledged,  by  both 
of  the  appellees.  The  appellant,  in  ignorance  of  Alice's  in- 
&ncy,  or  of  the  fact  that  she  had  not  executed  the  mortgage, 
accepted  it  in  good  faith  as  security  for  said  note  of  Samuel 
A.  Gilbert,  and  surrendered  to  the  latter  said  note  of  $250 
given  by  Mrs.  Ridgeway  and  her  husband.  At  the  time  of 
giving  said  note  said  Gilbert  was,  and  has  since  remained,  in- 
solvent. The  taking  of  the  note  and  mortgage  from  the  ap- 
pellees under  the  circumstances  disclosed  in  the  evidence  was 
not  a  waiver  of  the  appellant's  lien  for  the  unpaid  purchase- 
money  of  the  land  conveyed  by  him  to  Mrs.  Ridgeway  and 
by  her  conveyed  to  the  appellee  Alice.  Fouch  v.  Wilsoji,  60 
Ind.  64  (28  Am.  R.  65). 

Other  proceedings  complained  of  need  not  be  noticed,  as 
their  recurrence  at  another  trial  is  improbable. 
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The  trial  court  erred  in  overruling  the  appellant's  motion 
for  a  new  trial. 

Judgment  reversed,  at  the  appellees' costs,  with  instructions 
to  the  court  below  to  sustain  the  appellant's  motion  for  a  new 
trial,  and  also  to  sustain  his  demurrer  to  the  second  paragraph 
of  the  appellee  Alice's  answer  to  the  first  paragraph  of  the 
complaint,  and  for  further  proceedings  in  accordance  with  this 
opinion. 

Filed  Jan.  22,  1884. 
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Miller  et  al.  v,  DeArmond. 

Costs. — Intoxicating  Liquor. — Applicaiionfor  Licenae  to  Sell. — Remonstrance.—^ 
The  sufficiency  of  a  pleading  can  not  be  tested  by  a  motion  to  tax  costs, 
and  hence,  where  an  applicant  for  a  license  to  retail  intoxicating  liquors 
fails  to  make  out  his  case,  it  is  error  to  tax  the  costs  made  by  the  re- 
monstrators  to  them,  on  the  ground  that'  their  remonstrance  was  insuf- 
ficient. 

Same. —  Witnesses. — It  is  also  error  in  such  case  to  tax  the  costs  of  the  re- 
monstrator's  witnesses  to  them,  for  the  reason  that  they  failed  to  use 
them. 

From  the  Decatur  Circuit  Court. 

J.  D,  Miller  and  F,  E.  Gavin,  for  appellants. 

Best,  C. — The  appellee  filed  an  application  with  the  board 
of  commissioners  of  Decatur  county  for  a  license  to  retail  in- 
toxicating liquors.  The  appellants  remonstrated  on  the 
ground  that  the  applicant  was  not  a  fit  person  to  be  trusted  with 
such  license.  The  board  of  commissioners  denied  the  appli- 
cation. An  appeal  was  taken  to  the  circuit  court,  the  cause 
submitted  to  a  jury  for  trial,  and,  after  the  appellee  had  of- 
fered his  evidence,  the  jury,  in  obedience  to  an  instruction  of 
the  court,  returned  a  verdict  against  him,  upon  which  a  judg- 
ment was  rendered,  denying  the  application  and  assessing  him 
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with  the  costs  made  in  the  cause.  Thereupon  the  appellee 
moved  the  court  to  tax  all  costs  made  before  the  board  of 
commissioners  and  in  the  circuit  court  by  the  appellants 
against  them^  on  the  ground  that  their  witnesses  had  not  been 
used  by  them^  and  on  the  further  ground  that  the  remon- 
strance filed  was  not  sufficient  to  authorize  them  to  make  any 
costs.  This  motion  was  sustained,  and  this  ruling  presents 
the  only  question  in  the  record. 

The  &ilure  of  the  appellee  to  make  out  his  case,  as  the  court 
instructed  the  jury,  was  an  ample  excuse  why  the  appellants 
did  not  use  their  witnesses  upon  the  trial  in  the  circuit  court, 
and  hence  this  ground  of  the  motion  will  not  support  the  rul- 
ing of  the  court. 

Nor  will  the  supposed  insufficiency  of  the  remonstrance 
support  the  ruling.  A  pleading  can  not  thus  be  tested.  If 
insufficient,  the  question  must  be  raised,  in  this  class  of  cases, 
either  by  motion  or  demurrer.  If  not  thus  raised  the  objec- 
tion is  waived.  After  a  party  has  gone  to  trial  upon  an  issue 
raised  by  such  pleading,  and  judgment  has  gone  against  him, 
he  can  not  question  such  pleading  by  a  motion  to  tax  costs 
upon  such  motion.  The  pleading  will  be  deemed  sufficient. 
The  court  will  not  examine  the  pleadings,  nor  look  beyond 
the  judgment,  but,  as  a  general  rule,  will  award  the  costs  to 
the  successful  party.      Williams  v.  Williams,  81  Ind.  113. 

There  is  nothing  in  this  case  to  take  it  out  of  the  general 
rule,  and,  therefore,  the  court  erred  in  taxing  these  costs  to 
the  appellants.     This  ruling  should  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  order  of  the  court  taxing  costs  to  the  appel- 
lant be  reversed,  at  the  appellee's  costs. 

Filed  Jan.  24,  1S84. 
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Ehlert  y.  The  State. 

Supreme  Court. — Error, — Evidence. — No  question  can  be  made. in  the  Su- 
preme Court  upon  a  refusal  to  admit  documentary  evidence,  if  the  re- 
jected document  be  not  in  the  record. 

Same. — Instructions. — Unless  the  instructions  given  are  in  the  record,  no 
question  can  be  made  in  the  Supreme  Court  upon  a  refusal  to  give  an 
instruction  asked. 

Intoxicating  Liquor. — Sale  to  Minor. — Indictment. — Evidence. —  Variance. — 
Name. — An  indictment  was  for  selling  intoxicating  liquor  to  Michael 
Burk,  an  infant.  The  evidence  showed  that  the  real  name  of  thih  per- 
son was  Burk,  but  he  was  generally  known  by  the  name  of  Buck. 

Held,  no  variance. 

Same. — Proof  of  Age. — Case  Criticised. — Where  the  evidence  is  that  a  person, 
whose  minority  when  liquor  was  sold  to  him  is  in  question,  was  nine- 
teen years  of  age  in  August  preceding  the  trial,  it  sufficiently  shows  his 
minority.     Meyer  v.  State,  50  Iiid.  18,  criticised. 

From  the  White  Circuit  Court. 
Z).  Z).  Dale  and  D.  Tiirpie,  for  appellant. 
F.  T,  Hordy  Attorney  General,  R.  Gregory^  Prosecuting  At- 
torney, and  W,  B,  Hord,  for  the  State. 

ZoLLARS,  J. — Appellant  was  tried  and  convicted  in  the 
court  below  upon  an  indictment  charging  him  with  the  sale 
of  intoxicating  liquors  to  a  minor. 

In  this  court  the  only  error  assigned  is  the  overruling  of 
a  motion  for  a  new  trial. 

Appellant's  counsel  devote  their  brief  to  the  discussion  of 
three  questions,  which  they  claim  are  presented  by  that  motion  : 

FirsL  That  the  evidence  does  not  establish  the  fact  that 
the  person  to  whom  the  liquor  was  sold  is  the  same  person 
named  in  the  indictment,  nor  that  he  was  a  minor  at  the  time 
the  liquor  was  sold  to  him. 

Second.  The  exclusion,  as  evidence,  of  the  marriage  record 
of  White  county,  showing  the  marriage  of  the  parents  of  the 
person  to  whom  the  liquor  was  sold. 
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Third.  The  refusal  of  the  trial  court  to  give  to  the  jury  an 
instruction  asked  by  appellant. 

The  attorneys  for  the  State  insist  that  the  second  and  third 
questions  are  not  presented  by  the  record  in  such  manner  as 
to  be  considered  by  this  court.  In  this  they  are  correct.  In 
order  to  present  any  question  to  this  court  upon  the  exclusion 
of  documentary  evidence,  the  document  excluded  must  be 
brought  up  as  a  part  of  the  record,  so  that  this  court  may  be 
informed  of  its  contents,  and  thus  be  enabled  to  decide  as  to 
its  competency.  Mosher  v.  State,  14  Ind.  261 ;  Brcrwn  v.  State, 
70  Ind.  576.  In  the  case  in  hearing,  the  oflTered  marriage 
record  is  not  before  us,  and  hence  we  can  not  tell  whether  it 
was  competent,  relevant  or  material. 

The  instruction  which  the  court  refused  is  in  the  bill  of 
exceptions,  but  those  given  by  the  court  are  not.  It  is  the 
duty  of  the  court  under  the  statute  to  properly  instruct  the 
jury.  In  the  absence  of  evidence  to  the  contrary,  we  must 
presume  that  the  oourt  performed  that  duty.  If  it  may  be 
said  that  the  instruction  refused  contains  a  correct  statement 
of  the  law  applicable  to  the  evidence,  a  sufficient  answer  is 
that  the  trial  court  is  presumed  to  have  given  all  proper  and 
necessary  instructions  upon  every  point  in  the  case,  includ- 
ing that  covered  by  the  instruction  asked  by  appellant. 
Freeze  v.  DePuy,  67  Ind.  188  ;  Coryett  v.  Stone,  62  Ind.  307 ; 
Boicen  v.  PoUard,  71  Ind.  177 ;  City  of  Indianapolis  v.  Mur- 
phy, 91  Ind.  382. 

It  is  charged  in  the  indictment  that  the  liquor  was  sold  to 
Michael  Burk.  The  young  man  was  a  witness,  and  testified 
that  his  name  is  Michael  Burk.  His  mother  also  testified 
that  his  name  is  Michael  Burk;  that  by  that  name  he  was 
baptized  when  a  child,  Burk  being  the  name  of  his  father  and 
mother.  On  cross-examination^  these  witnesses  stated  that 
thoy  had  generally  been  known  by  the  name  of  Buck.  On 
this  account  appellant's  counsel  contend  that  there  is  a 
fatal  variance.     We  do  not  think  so.     It  is  a  well  established 
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rule  that  if  the  name  by  which  a  party  is  generally  known 
be  stated  in  the  indictment,  and  established  by  the  proof,  it 
will  be  suificient.  But  we  know  of  no  authority  which  re- 
quires us  to  reverse  a  judgment  when  the  true  name  is  stated 
and  established  by  the  proof,  as  in  this  case,  although  the 
party  may  be  generally  known  by  some  other  name,  espe- 
cially when  the  names  are  so  near  alike  as  Burk  and  Buck. 

The  young  man  and  his  mother,  when  asked  to  give  his 
age,  testified  that  he  was  nineteen  years  old  in  August  pre- 
ceding the  trial.  It  is  contended  by  counsel  for  appellant 
that  this  does  not  establish  his  minority  at  the  time  the  liquor 
was  sold  to  him ;  that  this  testimony  does  not  exclude  the 
idea  that  he  was  not  over  nineteen  or  show  that  he  was  under 
twenty-one  years  of  age.  In  support  of  this  argument,  we 
are  referred  to  the  case  of  Meyer  v.  State,  50  lud.  18.  What 
was  said  in  'that  case  in  relation  to  the  age  of  the  party  to 
whom  the  liquor  was  sold,  was  not  necessary  to  a  decision  of 
the  case,  and  may,  therefore,  bo  regarded  as  a  dictum.  The 
statement  there  made,  and  the  argument  here,  are  too  refined 
and  technical  to  commend  themselves  to  our  judgments.  In 
this  case,  the  witnesses  were  asked  to  state  the  age  of  the  party 
to  whom  the  liquor  was  sold  by  appellant.  It  would  be  a 
straining  of  terms,  and  an  unusual  interpretation  of  the  lan- 
guage, to  hold  that  the  answers  left  any  reasonable  doubt 
as  to  the  young  man's  age.     We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

FUed  Jan.  22, 1884. 
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RAIT.ROAD. — Fencing, — Evidence, —  Witneta. — Opinion. — Where  it  is  in  qii.'s-  104  8M1 

tion  whether  a  railroad  could  properly  be  fenced  at  a  certain  pl^ce,  it  is 
not  competent  to  take  the  opinion  of  witnesses  upon  the  question,  but 
the  jury  must  be  left  to  decide  that  question  upon  the  facts  proved. 

From  the  Marion  Circuit  Court. 

C.  W.  Fairbanks,  for  appellant. 

T.  8.  AdamSy  for  appellee. 

Hammond,  J. — Complaint  in  two  paragraphs  by  the  ap- 
pellee against  the  appellant  to  recover  damages  for  killing 
appellee's  horse.   The  first  paragraph  of  the  complaint  charged  ^ 

that  the  railroad,  at  the  place  at  which  the  horse  entered,  was 
not  securely  fenced  in.  The  second  paragraph  was  based 
upon  the  alleged  negligence  of  the  appellant's  employees. 

The  venue  was  changed,  on  the  the  appellant's  application, 
from  the  Hendricks  Circuit  Court,  where  the  action  was  com- 
menced, to  the  court  below.  Upon  issues  joined,  there  was 
a  trial  by  the  court,  resulting  in  a  finding  and  judgment  for 
the  appellee,  over  the  appellant's  motion  for  a  new  trial  and 
exceptions.  The  overruling  of  the.  appellant's  motion  for  a 
new  trial  is  the  only  error  properly  assigned  in  this  court. 

The  evidence  tended  to  show  that  the  animal  was  killed  by 
a  freight  train  on  the  appellant's  railroad,  in  Raintown.  The 
principal  contention  was  whether  the  railroad  could  properly 
have  been  fenced  at  the  place  at  which  the  horse  entered  uj)on 
the  track  and  was  killed. 

A  witness  for  the  appellee,  testifying  as  to  the  place  in 
question,  was  asked  by  appellee's  counsel  this  question  : 

"  I  will  ask  you  if  there  was  a  fence  on  the  north  side  of 
the  railroad  right  of  way,  would  it  interfere  with  the  rights  of 
the  company  in  any  way  ?  "    The  witness  answered,  ^^  No,  sir." 

Another  witness  was  asked  by  the  appellee's  counsel  this 
question : 
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"  If  there  had  been  a  fence  there,  would  it  have  interfered 
with  the  rights  of  the  company  in  any  way?" 

The  witness  replied :  "  No,  sir,  it  would  not  interfere  with 
anything;  for  even  if  it  was  going  to  be  used  for  anything, 
there  is  no  time  in  the  season  a  person  could  go  over  it." 

The  appellee's  counsel  asked  another  witness  the  following 
question : 

*'  I  will  ask  you,  in  your  opinion,  would  a  fence  between 
this  vacant  lot  and  the  railroad  right  of  way,  extending  from 
the  lot  on  the  west  to  the  lots  on  the  east,  interfere  with  the 
rights  of  the  company?" 

The  question  was  answered :  "  It  would  be  no  disadvan- 
tage to  the  railroad  company  or  to  the  public." 

Another  witness  was  asked  by  the  appellee^s  attorney : 

"Could  it  (the  railroad)  have  been  fenced  there  without 
any  inconvenience  to  the  railroad  company?" 

The  answer  was :   "  Yes,  sir." 

The  contexts  show  that  the  foregoing  questions  and  an- 
swers had  reference  to  the  place  on  the  appellant's  railroad 
where  the  injury  complained  of  occurred.  To  each  of  the 
above  questions,  before  it  was  answered,  the  appellant  made 
proper  objections,  but  these  were  overruled,  exceptions  to  the 
rulings  were  taken,  and  each  of  the  witnesses  answered  as 
stated. 

The  general  rule  is  that  a  witness  must  not  give  his  opin- 
ion, but  must  testify  as  to  facts.  To  this  rule  there  are  some  ex- 
ceptions. The  opinion  of  an  expert  in  any  art,  science,  trade, 
profession  or  mystery,  may  be  given  where  it  is  proper  for 
the  decision  of  a  question  relating  to  the  issues  in  a  case. 
There  are  many  cases  in  which  opinions  of  witnesses,  who 
are  not  experts,  may  be  taken.  It  is  difficult,  if  not  im- 
possible, to  lay  down  a  rule  applicable  to  all  cases,  to  say 
when  and  under  what  circumstances  the  opinion  of  a  witness 
may  or  may  not  be  competent.  In  Concord  Railroad  v. 
Greely,  23  N.  H.  237,  the  court  said :  "  Upon  subjects  of 
general  knowledge,  which  are  understood  by  men  in  general, 
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and  which  a  jury  are  presumed  to  be  familiar  with,  witnesses 
must  testify  as  to  facts  alone  and  the  jury  must  form  their 
opinions.  In  such  cases  the  testimony  of  witnesses,  as  ex- 
perts merely,  is  not  admissible." 

In  Commonwealth  v.  Sturtivant,  117  Mass.  122  (19  Am.  Rep, 
401),  it  was  said:  "The  exception  to  the  general  rule  that 
witnesses  can  not  give  opinions,  is  not  confined  to  the  evi- 
dence of  experts  testifying  on  subjects  requiring  special  knowl- 
edge, skill  or  learning ;  but  includes  the  evidence  of  common 
observers,  testifying  to  the  results  of  their  observation  made  at 
the  time  in  regard  to  common  appearances  or  facts,  and  a  condi- 
tion of  things  which  can  not  be  reproduceU  and  made  palpable 
to  a  jury.  Such  evidence  has  been  said  to  be  competent  from 
necessity,  on  the  same  ground  as  the  testimony  of  experts,  as 
the  only  method  of  proving  certain  facts  essential  to  the 
proper  administration  of  justice.  Nor  is  it  a  mere  opinion 
which  is  thus  given  by  a  witness,  but  a  conclusion  of  fact  to 
which  his  judgment,  observation,  and  common  knowledge  has 
led  him  in  regard  to  a  subject-matter  which  requires  no  spe- 
cial learning  or  experiment,  but  which  is  within  the  knowl- 
edge of  men  in  general.'*  ,  Again,  in  the  same  case,  upon  this 
subject  it  was  also  said :  "  The  competency  of  this  evidence 
rests  upon  two  necessary  conditions :  First,  that  the  subject- 
matter  to  which  the  testimony  relates  can  not  be  reproduced 
or  described  to  the  jury  precisely  as  it  appeared  to  the  wit- 
ness at  the  time ;  and  second,  that  the  facts  upon  which  the 
witness  is  called  to  express  his  opinion,  are  such  as  men  in 
general  are  capable  of  comprehending  and  understanding." 

The  opinions  of  experts  may  be  taken  in  matters  of  art, 
science,  etc.,  because,  even  though  they  be  able  to  give  the 
&cts,  special  knowledge  is  required  to  draw  correct  conclu- 
sions therefrom.  One  skilled  in  medical  science  might,  with- 
out the  expression  of  an  opinion,  state  facts  that  would  en- 
able others  of  like  skill  to  understand  the  character  of  a  par- 
ticular malady.  But  as  men  in  general  could  not,  from  such 
Vol.  93.-6 
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fiicts  form  a  correct  judgment^  the  court  would,  in  a  proper 
case,  take  the  opinion  of  the  medical  witness  as  to  the  nature 
of  the  disease.  There  are  also  cases  where  non-experts  may 
give  their  opinion  in  evidence.  But  this  is  allowable  only 
where  it  is  impracticable  for  the  witness  to  reproduce  to  the 
jury  the  facts  upon  which  his  opinion  is  based.  Thus  a  wit- 
ness may  give  his  opinion  as  to  the  identity  of  property.  Ex- 
cept in  rare  cases  one  can  not  describe  property  with  such 
particularity  as  will  enable  the  jury  to  conclude  that  it  was 
the  property  in  controversy.  The  points  of  description  would 
apply  to  so  many  other  things  like  that  in  dispute  that  the 
mind  would  be  left  in  uncertainty  as  to  the  identity,  even  if 
there  was  no  conflict  in  the  statement  of  witnesses. 

We  think  it  may  be  stated,  generally,  that  the  opinion  of 
a  witness  is  not  admissible  in  evidence  where  the  facts  upon 
which  it  is  founded  can  be  stated  to,  and  intelligently  com- 
prehended by,  the  court  or  juiy  trying  the  case,  and  where, 
from  such  facts,  men  in  general  are  capable  of  drawing  rea- 
sonably correct  conclusions. 

The  law  requiring  railroad  companies  to  fence  their  roads 
securely,  and  making  them  liable,  without  reference  to  negli- 
gence, for  animals  killed  by  their  locomotives  and  cars  at 
places  where  such  fences  have  not  been  made,  does  not  apply 
to  points  on  their  road  where  the  fencing  of  the  same  would 
materially  interfere  with  the  rights  of  the  public  or  of  the 
railroad  companies.  For  obvious  reaso^j^s,  a  railroad  company 
may  not  fence  across  a  public  highway,  nor  is  it  required  to 
do  so  at  places  where  it  would  interfere  with  receiving  and 
discharging  passengers  or  freight.  It  may  be  said  in  general 
that  it  requires  no  special  knowledge  to  know  whether  a 
given  point  on  a  railroad  should  or  should  not  be  fenced. 
Men  usually,  from  a  knowledge  of  the  facts  upon  this  point, 
can  draw  correct  conclusions,  and  witnesses,  acquainted  with 
the  facts  pertaining  to  the  location,  can  present  the  same  in 
evidence  to  the  court  and  jury.  The  opinion  of  a  witness 
in  such  case  is  not  nccpssary,  and  should  not,  therefore,  be 
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given.  Toledo,  etc.,  R.  W.  Co.  v.  Smith,  25  Ind.  288;  MUch- 
ell  V.  AUison,  29  Ind.  43 ;  Jones  v.  State,  71  Ind.  66 ;  City  of 
Logansport  v.  McMillen,  49  Ind*.  493 ;  Baltimore,  etc.,  R.  W. 
Co.  V.  Johnson,  59  Ind.  247 ;  Noah  v.  Angle,  63  Ind.  425 ; 
Bennett  v.  Meehan,  83  Ind.  566  (43  Am.  R.  78) ;  Walton  v. 
Staie,  88  Ind.  9.  We  do  not  say  that  there  may  not  be  eases  in 
which  expert  evidence  upon  the  qdestion  of  fencing  may  not 
be  admissible,  but  the  present  is  not  such  a  case. 

We  think  that  there  was  error  in  permitting  witnesses  to 
give  their  opinion  as  to  whether  the  place  in  controversy  on 
the  appellant's  railroad  could  properly  have  been  fenced.  It 
is  true  the  witnesses  testified  as  to  the  fiicts,  but  as  their  opin- 
ions were  erroneously  received,  and  may,  to  some  extent, 
have  influenced  the  finding  of  the  court,  we  are  unable  to  say 
that  the  error  was  harmless. 

Judgment  reversed  at  the  appellee's  costs,  with  instructions 
to  the  court  below  to  sustain  the  appellant's  motion  for  a  new 
trial,  and  for  further  proceedings. 

FUed  Jan.  23,  1884. 
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Gaming. —  Wager  on  Election. — Recovery  of  Money  Lost — Statute  Construed. — 
In  the  absence  of  a  statute  authorizing  it,  money  lost  upon  a  wager  can 
not  be  recovered  back,  and  section  4951,  B.  S.  1881,  does  not  authorize  it 
where  the  bet  was  on  the  result  of  an  election. 

From  the  Warren  Circuit  Court.     • 

J.  McCabe  and  E.  F,  McCabe,  for  appellant. 

J.  M.  Rabb  and  C,  V,  Mc Adams,  for  appellee. 

Elliott,  J. — The  appellant's  contention  is  that  he  is  en- 
titled to  recover  $600  wagered  by  him  on  the  presidential 
election  of  1880,  and  won  by  the  appellee. 

The  foundation  of  appellant's  position  is  the  following 
statutory  provision :   "  If  any  person  by  betting  on  any  game, 
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or  betting  on  the  hands  or  sides  of  such  as  play  at  any  game, 
shall  lose  to  any  one  any  money,  or  valuable  thing,  and  shall 
pay  or  deliver  the  same,  or  any  part  thereof,  the  person  so 
losing  and  paying  or  delivering  the  same  may,  within  six 
months  next  following,  recover  the  money  or  other  valuable 
thing  so  lost/'  If  this  statute  applies  to  an  election  the  ap- 
peal must  be  sustained ;  otherwise  it  must  fail,  for  unless  there 
is  a  statute  expressly  giving  a  right  to  recover  money  lost  on 
a  wager  no  such  right  exists. 

It  will  be  observed  that  the  terms  of  the  statute  are  free 
from  obscurity  and  are  applicable  only  to  money  or  property 
lost  by  betting  ^^on  a  game.''  If  the  national  election  can 
be  justly  said  to  be  "a  game,"  then  the  statute  governs ;  other- 
wise it  can  have  no  application.  It  seems  very  clear  to  us 
that  an  election  is  not  a  game,  and  so  hold  the  cases  of 
McHatton  v.  Bates,  4  Blackf  63;  Woodcock  v.  McQueen,  11 
Ind.  14;  Woodcock  v.  Palmer,  12  Ind.  482.  In  State  v. 
Henderson,  47  Ind.  1 27,  it  was  said,  citing  Woodcock  v.  Jfc- 
QueenySupra:  "An  election  is  not  a  game."  In  the  cases  of 
Morris  v.  Philpot,  1 1  Ind.  447,  and  Smart  v.  State,  18  Ind. 
19,  the  case  of  Woodcock  v.  McQueen,  supra,  was  fully  ap- 
proved. The  cases  of  Parsons  v.  State,  2  Ind.  499,  and  Hizer 
V.  State,  12  Ind.  330,  are  not  in  conflict  with  the  cases  we 
have  cited,  and  as  is  evident  from  the  reasoning  of  the  court 
in  Woodcock  w  McQueen,  supra,  rest  upon  the  provision  of 
the  statute  making  it  unlawful  to  bet  on  any  wager,  for  in 
the  case  just  cited  the  following  quotation  is  made  from  Mc^ 
Hatton  V.  Bates,  supra:  "No  reasoning  is  required  to  prove 
that  a  wager  is  not  a  game,  for  the  proposition  is  self-evi- 
dent." and  the  court  adds :  "  It  is  equally  self-evident  that  a 
game  is  not  a  wager."  The  ease  of  Frazee  v.  State,  58  Ind. 
8,  is  based  upon  a  statute  altogether  difFerent  from  that  which 
authorizes  the  recovery  of  money  lost  by  betting  on  a  game, 
for  the  statute  on  which  that  case  rests,  in  express  terms, 
makes  it  a  misdemeanor  to  bet  on  the  result  of  an  election, 
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and  by  &ir  implication  makes  the  procedure  in  prosecutions 
for  gambling  apply  to  prosecutions  for  betting  on  elections. 
Slaie  V.  Henderson^  supra,  is  overruled  by  Frazee  v.  State,  mtr- 
pra,  in  so  far  as  it  holds  that  the  practice  in  prosecutions  for 
gambling  does  not  prevail  in  prosecutions  for  betting  on  elec- 
tions^ but  the  denial  of  the  doctrine  of  Staie  v.  Henderson, 
supra,  on  that  point  by  no  means  leads  to  the  conclusion  that 
the  other  cases  we  have  here  cited  were  doubted  or  denied. 
The  question  we  have  now  in  hand  was  not  directly  or  indi- 
rectly involved  in  Frazee  v.  Stxvte,  supra. 

The  statutory  provision  we  have  quoted  changes  the  com- 
mon law  rule  in  so  far  as  concerns  the  recovery  of  money  or 
property  lost  by  betting  on  a  game.  By  the  common  law, 
money  lost  by  betting  could  not  be  recovered,  but  might  be 
stopped  in  the  hands  of  the  stakeholder,  and  the  statute  mod- 
ifies this  rule  so  as  to  allow  the  recovery  of  money  or  prop- 
erty lost  by  betting  on  a  game.  Frybarger  v.  Simpson,  11 
Ind.  59 ;  Philpot  v.  Morris,  supra;  Alexander  v.  Mount,  10 
Ind.  161 ;  Burroughs  v.  Hunt,  13  Ind.  178. 

Judgment  affirmed. 

FUed  Jan.  24, 1884. 
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PABTmoN. — GouTUer-Clavn, — Deeedentt^  Estates.— Where  a  suit  for  parti- 
tion Lb  pending  between  the  heirs  of  a  decedent,  the  administrator  ha» 
no  right  to  intervene  with  a  counter-claim  praying  for  a  sale  of  the  land 
to  make  assets,  nor  to  interfere  with  the  proceedings  in  any  manner. 

New  Trial. — Practice. — Special  Finding. — Where  the  court  finds  the  facts 
specially,  and  states  its  conclusions  of  law,  error  in  the  conclusions  of 
law  is  not  cause  for  a  new  trial. 

ScpREME  Court. — Amgnment  of  Eiror. — An  assignment  of  error,  that  the 
court  erred  in  rendering  judgment  for  the  appellee  when  it  should  have 
been  for  the  appellant,  or  that  the  court  erred  in  the  judgment  rendered, 
is  too  general  to  present  any  question. 
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Same. — Exeeptumg, — Where  no  objection  has  been  made  in  the  court  beloW 
to  the  form  of  a  judgment,  and  no  motion  to  modify  it,  no  question  can 
be  made  in  the  Supreme  Court  concerning  it. 

From  the  Hendricks  Circuit  Court. 
S,  J.  North  and  E.  W.  Higbee,  for  appellants, 
H.  S.  Biggs,  I.  H.  Hall,  W.  8.  MarshaU  and  N.  O.  Wood, 
for  appellees. 

BiCKNELL,  C.  C. — Thomas  Clayton  and  wife,  in  October, 
1878,  conveyed  to  James  McLoud,  the  middle  part  of  the  south 
half,  and  the  west  end  of  the  north  half,  of  the  northwest 
quarter  of  section  No.  6,  of  town  34  north,  of  range  6  east, 
in  Kosciusko  county,  Indiana. 

By  a  mutual  mistake  of  the  parties,  the  foregoing  descrip- 
tion was  erroneous.  The  lands  intended  to  be  conveyed  were 
the  following :  "  Commencing  on  the  open  line  118  rods  west 
of  the  southeast  corner  of  the  northeast  quarter  of  section  6,  in 
township  34  north,  of  range  6  east;  thence  north  40  rods; 
thence  south  89°  40'  west,  236  rods,  to  the  section  line ;  thence 
south  on  said  line  40  rods,  to  the  quarter  post;  thence  north 
89°  40'  east,  on  the  open  line,  236  rods,  to  the  place  of  begin- 
ning ;  also  57y-g-0^  acres  off  the  west  part  of  the  south  half  of 
north  half  of  section  6,  in  township  34  north,  of  range  6  east, 
less  3^^  acres  for  right  of  way  of  the  Baltimore  and  Ohio 
Railroad  Company ;  and  also  the  northeast  quarter  of  the 
southeast  quarter  of  section  1,  in  township  34  north,  of  range 
6  east,  all  in  Kosciusko  county,  Indiana.^'  McLoud,  however, 
took  possession  of  the  land  intended  to  be  conveyed,  and  died 
seized  of  it  on  December  29th,  1880. 

He  left  a  widow,  who  had  been  his  second  wife,  five  chil- 
dren and  three  grandchildren  of  the  blood  of  his  first  wife, 
and  two  children  by  his  second  wife.  Eight  days  after  her  hus- 
band's death,  having  made  no  transfer  of  her  interest  in  said 
lands,  the  widow  died  intestate. 

In  the  absence  of  any  valid  will,  the  land  would  descend 
from  said  James  McLoud  as  follows :   The  two  children  by 
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the  second  wife  would  inherit  jointly  four-twelfths  from  their 
mother  and  two-twelfths  from  their  father ;  the  five  children 
by  the  first  wife  would  inherit  jointly  five-twelfths  from  their 
father,  and  the  three  grandchildren  would  inherit  jointly  the 
remaining  one-twelfth. 

The  appellees,  the  two  children  by  the  second  wife,  brought 
this  suit  for  partition  against  the  other  children  and  the 
grandchildren,  making  the  said  Thomas  Clayton  and  his  wife 
co-defendants,  in  order  to  obtain  a  correction  of  the  mistake 
in  his  deed  aforesaid. 

The  complaint  stated  the  foregoing  &cts,  and  in  its  first 
paragraph  demandej}  correction  of  the  mistake,  and  that  one- 
half  of  the  entire  land  be  assigned  to  the  plaintiffs.  The 
second  paragraph  differed  from  the  first  by  averring  that  Mc- 
Loud  died  intestate,  and  by  demanding  that  the  one-third 
inherited  by  them  from  their  mother  be  assigned  to  the  plain- 
tiffs, and  that  the  two-twelfths  inherited  by  them  from  their 
father  remain  undivided,  subject  to  a  future  partition  aft;er 
payment  of  the  decedent's  debts. 

Two  of  the  grandchildren  were  minors ;  they  appeared  by 
guardian  ad  litem. 

The  adult  defendants,  except  Clayton,  appeared  jointly 
by  attorney. 

Clayton  appeared  separately  by  attorney. 

Demurrers  were  filed  by  all  of  the  defendants  to  each  para- 
graph of  the  complaint.  These  demurrers  were  overruled, 
and  some  of  the  appellees,  in  the  first  specification  of  their 
assignment  of  cross  errors,  complain  of  this  overruling,  but 
they  waive  the  alleged  error  by  failing  to  discuss  it  in  their 
brief. 

The  infant  defendants  answered  by  a  general  denial  and  two 
special  defences. 

The  adult  defendants,  except  Clayton,  answered  by  a  gen- 
eral denial  and  by  four  special  defences. 

The  defendant  Clayton  answered  by  a  general  denial. 

Demurrers  were  filed  by  the  plaintiffs  to  all  of  said  special 
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defences^  and  these  demurrers  were  sustained,  and  some  of 
the  appellees,  who  were  defendants  below,  in  the  second,  third 
and  fourth  specifications  of  their  assignment  of  cross  errors^ 
complain  of  the  sustaining  of  said  demurrers,  but  they  waive 
these  alleged  errors  by  foiling  to  discuss  them  in  their  brief. 

The  defendants,  the  children  of  the  first  wife,  then  filed  a 
cross  complaint  against  the  plaintiffs  and  the  grandchildren, 
praying  for  partition,  and  claiming  that  the  cross  complain- 
ants each  own  an  undivided  eighth  of  the  land  in  controversy, 
and  that  the  plaintiffs  each  own  one  undivided  eighth  thereof, 
and  that  the  grandchildren  own  the  remaining  eighth.  The 
plaintiffs  answered  this  cross  complaint  by  a  general  denial. 
The  record  does  not  show  that  the  grandchildren  answered 
this  cross  complaint. 

At  this  stage  of  the  proceedings,  the  defendants  Thomas 
Clayton  and  Matilda  Reynolds,  one  of  the  five  children  of 
the  decedent,  they  claiming  to  be  the  administrators  with  the 
will  annexed  of  said  decedent,  obtained  leave  of  court  to  file 
in  this  suit,  and  did  file,  a  cross  complaint  as  such  administra- 
tors, against  the  other  parties  to  the  suit. 

This  cross  complaint  averred  that  said  James  McLoud  died 
seized  of  the  land  described  in  the  original  complaint,  leaving 
a  widow  and  children  and  grandchildren,  as  hereinbefore 
stated ;  that  he  owned  at  the  time  of  his  death  no  other  land  ; 
that  said  widow  survived  her  husband  only  eight  days,  but, 
in  the  meantime,  had  elected  to  take  under  her  husband's  will ; 
that  said  decedent  left  a  will  which  was  duly  probated,  a  copy 
of  which  was  made  a  part  of  said  cross  complaint;  that  said 
cross  complainants  were  administrators  with  said  will  annexed  ; 
that  said  will  provided  that  all  the  real  and  personal  property 
of  the  testator  should  be  converted  into  money,  and  that  the 
proceeds  thereof,  after  payment  of  the  testator's  debts,  should 
be  divided  equally  among  the  heirs,  taking  into  consideration 
advancements ;  that  the  land  is  worth  $9,000 ;  that  it  is  an  en- 
tire farm,  and  not  divisible  without  injury;  that  the  person- 
alty of  the  deceased  is  about  $3,363.92 ;  and  that  there  are 
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claims  filed  and  pending  against  said  estate  amounting  to  $2,- 
537.98,  exclusive  of  interest;  that  there  are  other  claims 
against  said  estate,  amounting  to  upwards  of  (640,  besides  ex- 
penses of  administration  and  the  cost  of  a  tombstone ;  that, 
in  the  judgment  of  the  cross  complainants,  the  personal  estate 
of  the  testator  will  be  insufficient  to  pay  his  debts  and  the  ex- 
penses of  administration,  by  about  the  sum  of  $600.  Where- 
fore said  administrators  pray  for  an  order  to  sell  all  of  said 
real  estate  to  make  assets  to  pay  debts. 

This  cross  complaint  was  sworn  to  by  said  Thomas  Clay- 
ton ;  it  contains  the  substantial  requisites  of  a  petition  by  an 
administrator  to  sell  land  to  make  assets,  under  R.  S.  1881, 
section  2338 ;  but  it  may  be  observed  that  where  the  will  gives 
authority  to  an  executor  to  sell  the  land,  no  petition  is  re- 
quired. R.  8.  1881,  section  2360.  The  copy  of  the  will  shows 
that  the  testator  devised  to  his  wife  for  life  forty  acres  of  land 
in  section  32,  and  forty  acres  of  land  in  section  31,  both  in 
town  35  north,  of  range  6  east,  in  Elkhart  county,  Indiana, 
to  have  and  to  hold  during  her  natural  life,  and  that  after  her 
death  it  should  be  sold  by  his  executors  or  administrators,  and 
the  proceeds  divided  equally  among  his  heirs.  The  will  then 
provides  thus : 

"The  balance  of  my  real  estate, amounting  to  one  hundred 
and  sixty  acres,  situated  as  follows,  to  wit:  One  hundred  and 
twenty  acres  in  section  31,  and  forty  acres  in  section  20,  all  in 
town.  34  north,  of  range  6  east,  Elkhart  county,  Indiana,  I 
desire  shall  be  sold  by  my  administrator  or  executor,  and, 
after  paying  all  my  funeral  expenses  and  just  debts,  the  resi- 
due of  the  money  received  from  the  sale  of  said  laud  shall  be 
divided  equally  between  my  heirs  then  living."  And  then  fol- 
lows a  proviso  that  in  such  division  an  account  shall  be  taken 
of  advancements. 

The  plaintiffs  demurred  to  this  cross  complaint  for  want 
of  facts  sufficient  to  constitute  a  cause  of  action  against  them. 
The  other  parties  answered  said  cross  complaint  by  a  general 
denial.     The  said  demurrer  of  the  plaintiffs  was  sustained, 
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and  the  appellants^  in  the  first  specification  of  their  assign- 
ment of  errors,  complain  of  this  ruling. 

The  land  devised  by  the  will  is  all  in  Elkhart  county.  The 
land  of  which  the  testator  died  seized  is  all  in  Kosciusko 
county.  It  does  not  correspond  in  any  respect  to  the  land 
devised.  If,  as  suggested  in  the  course  of  the  proceedings, 
the  testator,  at  the  date  of  his  will,  in  May,  1877,  owned  the 
land  in  Elkhart  county,  and  afterwards,  in  October,  1878,  ex- 
changed that  land  for  the  land  in  Kosciusko  county,  of  which 
he  died  seized,  such  an  exchange  amounted  to  a  revocation 
of  the  will,  and  the  Kosciusko  lands  were  not  afiPected  by  the 
will.     Bowen  v.  JohnsoUy  6  Ind.  1 10. 

If  the  testator  intended  to  describe  in  his  will  the  land  in 
controversy,  and  by  mistake  devised  the  land  in  Elkhart 
county,  no  such  case  is  shown  by  the  cross  complaint.  It 
does  not  aver  any  mistake  or  any  intention  to  devise  the  lands 
in  Kosciusko  county,  and  any  such  averments  would  have 
been  unavailing.  So  far  as  any  allegation  in  the  cross  com- 
plaint is  concerned,  the  testator  left  his  lands  in  Kosciusko 
county  undisposed  of  by  the  will.  Besides,  the  statute  pre- 
scribes a  special  mode  whereby  lands  of  a  decedent  may  be 
sold  by  executors  or  administrators  to  make  assets  to  pay 
debts.  There  is  no  other  mode,  and  there  is  no  authority 
under  which  executors  or  administrators,  not  sued  as  such, 
can  come  into  any  other  suit  and  file  a  cross  complaint  for 
such  a  purpose.  This  suit  had  no  connection  with  the  rights 
of  the  administrators  to  make  assets,  and  the  determination 
of  it  could  not  in  any  way  affect  such  rights.  There  was, 
therefore,  no  error  in  sustaining  the  plaintiff'^s  demurrer  to 
said  cross  complaint.  After  the  demurrer  to  the  said  cross 
complaint  was  sustained,  Rebecca  Clayton,  wife  of  Thomas 
Clayton,  was  made  a  defendant,  and  she  answered  the  origi- 
nal complaint  by  a  general  denial.  The  cause  was  then  sub- 
mitted to  the  court  upon  the  remaining  issues,  and,  at  the  re- 
quest of  the  parties,  the  court  found  the  facts  specially,  and 
stated  conclusions  of  law  as  follows,  substantially : 
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1.  James  McLoud,  on  October  1st,  1878,  bought  from 
Thomas  Clayton  the  land  in  controversy,  and  paid  for  it, 
and  took  possession  of  it,  and  died  seized  of  it. 

2.  In  the  conveyance  from  Clayton  and  wife  to  McLoud 
there  was  a  mutual  mistake,  as  stated  in  the  complaint ;  the 
land  intended  to  be  conveyed  was  the  land  in  controversy. 

2J.  James  McLoud  died  in  Kosciusko  county  on  Decem- 
ber 28  th,  1880. 

3.  4  and  5.  James  McLoud  left  his  second  wife  a  widow^ 
and  children  and  grandchildren,  as  stated  in  the  complaint. 

5J.  The  land  in  controversy  is  not  susceptible  of  division. 

6.  The  defendant  Matilda  Brumbaugh  is  an  infant. 

7.  James  McLoud,  when  he  died,  owned  no  other  land  than 
the  land  in  controversy.  His  widow  died  after  surviving  him 
eight  days ;  she  took  no  possession  of  any  of  the  property ; 
all  of  it  remained  unchanged  up  to  the  time  of  her  death. 

8.  James  McLoud  left  a  will,  a  copy  whereof  is  annexed 
to  the  finding.  (The  will  need  not  be  set  forth  in  this  opinion  ; 
it  contains  the  provisions  as  to  real  estate  hereinbefore  set 
forth,  and  nothing  else  as  to  real  estate.) 

9.  Said  will  was  the  only  and  last  will  of  said  James  Mc- 
Loud ;  it  was  duly  admitted  to  probate  in  Kosciusko  county, 
where  the  testator  died,  and  Matilda  Reynolds  and  Thomas 
Clayton  were  duly  appointed  administrators  with  the  will  an- 
nexed, and  were  duly  qualified,  and,  in  their  judgment,  the 
personal  assets  of  said  estate  will  be  insuflScient  to  pay  the 
debts  of  said  testator  by  the  sum  of  $600;  personal  assets 
came  to  their  hands  as  administrators  in  value  about  $3,363; 
the  real  estate  in  controversy  is  worth  about  $9,000. 

10.  The  court  finds  as  against  all  parties  except  the  plain- 
tiffs, that  the  widow  in  her  lifetime  elected  to  take  under  the 
will  aforesaid,  and  directed  that  she  wanted  the  property  dis- 
posed of  in  the  way  and  manner  provided  for  in  said  will. 

Conclusions  of  Law. 
1.  The  administrators  are  not  now  entitled,  on  their  petition 
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and  cross  complaint,  to  an  order  to  sell  the  whole  of  the  real 
estate  to  make  assets  to  pay  debts. 

2.  The  plaintiffs  take  and  own  jointly  the  one  undivided 
third  part  of  said  real  estate  by  inheritance  from  and  through 
their  mother  Margaret  McLoud,  deceased,  who  took  the  same 
from  and  through  her  deceased  husband,  James  McLoud, 
when  he  died.  They  also  own  by  inheritance  jointly  an  un- 
divided one-fourth  of  the  remaining  two-thirds  of  said  real 
estate  through  their  father,  James  McLoud;  in  all  they  own 
jointly  the  undivided  one-l^alf  of  said  real  estate.  The  said 
defendants  Isaac  McLoud,  Mitchell  McLoud,  Burgess  Mc- 
Loud, Matilda  Reynolds  and  Sarah  Whitehead,  are  each  the 
owners  in  fee  of  an  undivided  one-twelfth  part  of  said  land 
by  inheritance  from  and  through  their  father.  Said  defend- 
ants William  Brumbaugh,  Edward  Brumbaugh  and  Ma- 
tilda Brumbaugh  are  the  owners  jointly  of  the  undivided 
one-twelfth  part  of  said  real  estate  by  inheritance  from  their 
deceased  grandfather,  James  McLoud.  The  said  persons  own 
the  said  several  interests  as  stated,  as  tenants  in  common,  and 
plaintiffs  are  entitled  to  have  partition  as  asked. 

3.  Plaintiffs  are  entitled  to  have  the  conveyance  from  the 
defendants  Thomas  Clayton  and  Rebecca  Clayton  to  James 
McLoud  corrected  and  reformed,  so  as  to  correctly  describe 
the  land  intended  to  be  therein  described  and  conveyed. 

4.  Said  land,  not  being  divisible,  should  be  sold  by  a  com- 
missioner appointed  for  that  purpose ;  one-third  of  the  pro- 
ceeds should  be  free  from  payment  of  the  debts  of  said  James 
McLoud ;  out  of  the  other  two-thirds,  whatever  deficiency 
may  be  found  to  exist  between  the  personal  assets  of  the  es- 
tate of  James  McLoud,  deceased,  and  his  indebtedness,  in- 
cluding expenses  of  administration,  so  as  to  fully  discharge 
all  such  indebtedness  and  expenses  of  administration,  after 
personal  assets  are  exhausted,  should  be  paid  by  proper  order. 
The  remainder  should  be  distributed  according  to  the  inter- 
ests of  the  parties  here  fixed. 

The  defendants  Clayton  and  Matilda  Reynolds,  as  admin- 
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istrators,  excepted  to  the  conclusions  of  law.  They  also  moved 
the  court  for  judgment  in  their  favor  on  their  cross  complaint 
as  against  all  their  co-defendants.  This  motion  was  overruled. 
In  the  fourth  specification  of  their  assignment  of  errors,  said 
administrators  complain  of  this  overruling,  but  there  was  no 
error  in  it,  because,  as  we  have  already  stated,  in  considering 
the  plaintifis'  demurrer  to  said  cross  complaint,  sucii  a  plead- 
ing as  the  cross  complaint  was  altogether  inappropriate  and 
unwarranted,  and  insufficient  for  any  purpose. 

Said  administrators  also  moved  for  a  new  trial,  presenting 
the  following  causes  therefor. 

1.  The  findings  are  not  sustained  by  sufficient  evidence. 

2.  The  findings  are  contrary  to.  law. 

3.  Error  in  this,  that  the  findings  and  conclusions  of  law 
should  have  been  in  fevor  of  the  defendants  on  all  the  issues 
made  on  the  original  complaint,  and  in  favor  of  these  admin- 
istrators upon  the  cross  complaint.  This  motion  for  a  new 
trial  was  overruled,  and  this  overruling  is  assigned  as  error 
by  the  administrators  in  the  fifth  specification  of  their  assign- 
ment of  errors.  But  as  the  evidence  is  not  in  the  record 
this  alleged  error  presents  no  question.  Kerwin  v.  MyerSy 
71  Ind.  359 ;  Baltimore,  etc,  R,  R.  Co.  v.  Johnson,  83  Ind. 
57.  An  error  in  a  conclusion  of  law  is  not  one  of  the  causes 
for  a  new  trial.     Selking  v.  Jones,  52  Ind.  409. 

The  defendants  Mitchell  McLoud,  Alexander  Burgess 
McLoud,  Sarah  Whitehead,  William  Brumbaugh,  Edward 
Brumbaugh  and  Matilda  Brumbaugh,  moved  the  court  for 
judgment  against  the  plaintiffs  on  the  special  findings  of 
facts  and  conclusions  of  law,  and  this  motion  was  overruled. 
This  overruling  is  complained  of  by  said  defendants  in  the 
seventh  specification  of  their  assignment  of  cross  errors. 
There  was  no  error  in  this  respect.  The  findings  were 
against  the  said  defendants.  These  defendants  also  excepted 
to  the  conclusions  of  law  and  moved  for  a  new  trial  for  the 
following  alleged  causes: 

1.  The  findings  are  not  sustained  by  sufficient  evidence. 
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2.  The  findings  are  contrary  to  law. 

3.  Error  in  this^  that  the  findings  and  conclusions  of  law 
should  have  been  in  favor  of  these  defendants  on  all  the  is- 
sues made  on  the  original  complaint^  instead  of  being  for  the 
plaintiffs  and  against  these  defendants. 

This  motion  for  a  new  trial  was  overruled,  and  such  over- 
ruling is  complained  of  by  these  defendants  in  the  eighth 
specification  of  their  assignment  of  cross  errors,  but  this  al- 
leged error  is  unavailing  for  the  reasons  hereinbefore  stated  in 
considering  the  motion  of  the  administrators  for  a  new  trial. 

The  defendant  Isaac  McLoud  moved  separately  for  judg- 
ment against  the  plaintiffs  on  the  special  findings  and  con- 
clusions of  law,  and  he  also  excepted  to  the  conclusions  of 
law,  and  moved  separately  for  a  new  trial  for  the  same  causes 
alleged  by  his  co-defendants  in  their  motion  for  a  new  trial ; 
this  motion  was  overruled. 

Isaac  McLoud  joined  his  co-defendants  in  their  assign- 
ment of  cross  errors.  It  appears  by  what  has  been  herein- 
before said  that  his  motion  for  a  new  trial  presents  no  ques- 
tion, and  that  his  motion  for  judgment  upon  the  findings  was 
properly  overruled.  The  court  rendered  a  judgment  for  the 
sale  of  the  land,  and  appointed  a  commissioner  to  sell.  The 
judgment  concluded  as  follows :  "  It  is  further  ordered  by 
the  court  that  out  of  the  proceeds  of  the  sale  of  said  real  es- 
tate not  adjudged  to  the  plaintiffs,  said  commissioner  shall^ 
when  the  same  is  definitely  ascertained,  pay  to  Thomas  Clay- 
ton and  Matilda  Reynolds,  administrators,  a  suflBcient  amount 
of  such  proceeds  as  to  fully  pay  and  discharge  all  indebted- 
ness of  the  estate  of  James  McLoud,  deceased,  and  costs  of 
the  administration  thereof,  that  may  be  romainirig  after  the 
personal  assets  of  said  estate  are  exhausted,  and  the  re- 
mainder of  such  proceeds  shall  be  distributed  to  the  several 
parties  herein  according  to  their  interests  as  herein  found." 
To  this  judgment  and  to  the  appointment  of  a  commissioner 
to  sell  the  defendants  severally  excepted. 
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Thomas  Clayton  and  Matilda  Reynolds,  as  administrators, 
etc.,  appealed. 

Their  assignment  of  errors  embraces  seven  specifications. 
Of  these  the  first,  fourth  and  fifth  have  already  been  consid- 
ered. 

The  second  and  third  specifications  present  only  the  ques- 
tion did  the  court  err  in  its  conclusions.  We  think  it  did  not. 
The  administrators  had  no  authority  under  the  will  to  sell 
the  lands  in  controversy,  because  these  lands  were  not  devised 
by  the  will,  and  they  could  obtain  an  order  to  sell  these  lands 
to  make  assets  only  in  the  mode  provided  by  the  statute,  and 
they  had  no  authority  to  come  in  of  their  own  motion  in  any 
other  suit  and  seek  such  order  by  a  cross  complaint  or  by 
any  other  pleading.  The  conclusion  of  law,  that  some  of  the 
proceeds  of  the  sale  ought  to  be  paid  over  to  the  administra- 
tors to  be  by  them  applied  in  discharge  of  James  McLoud^s 
debts,  was  more  favorable  to  the  administrators  than  they  had 
a  right  to  expect  in  such  a  case.  The  land  being  indivisible, 
the  controversy  was  whether  the  commissioner  or  the  admin- 
istrators should  sell  it,  and  the  court  seems  to  have  made  a 
fair  settlement  of  the  controversy  by  requiring  the  commis- 
sioner to  sell  for  the  benefit  of  the  administrators  as  well  as 
the  heirs. 

The  sixth  specification  of  the  assignment  of  errors  is,  that 
the  court  erred  in  rendering  judgment  in  favor  of  the  appel- 
lees when  judgment  should  have  been  rendered  in  favor  of 
the  appellants.  This  specification  is  too  general  to  present 
any  question.     Finch  v.  Travellers  Ins.  Co,,  87  Ind.  302. 

The  seventh  specification  of  error  is  that  the  court  erred  in 
appointing  a  commissioner  to  sell  and  in  the  directions  given 
to  him  as  to  the  distribution  of  the  proceeds;  but  this  speci- 
fication is  not  available,  because  there  was  no  objection  to  the 
form  of  the  judgment  in  this  respect,  and  no  motion  to  cor- 
rect or  modify  the  judgment.     Jenhins  v.  Elcey  84  Ind.  342. 

The  appellees,  except  Isaac  McLoud,  join  in  an  assignment 
of  cross  errors,  embracing  ten  specifications.     Of  these,  the 


96  SUPREME  COURT  OF  INDIANA, 

Clayton  et  al.^  Administrators,  c.  Blough  et  ad, 

first  four,  the  seventh  and  the  eighth,  have  already  been  con- 
sidered. The  fifth  and  the  sixth  present  the  same  questions 
as  to  the  conclusions  of  law  which  are  presented  by  the  sec- 
ond and  third  specifications  of  the  appellants'  assignment  of 
errors,  and  which  have  been  already  determined.  The  ninth 
specification  is  that  the  court  erred  in  its  judgment  rendered 
in  this  cause.  This  is  too  general  to  present  any  question. 
Bowlus  V.  Brkr,  87  Ind.  391.  The  tenth  is  the  same  as  the 
seventh  specification  of  the  appellants'  assignment  of  errors, 
and  can  not  be  considered  for  the  reasons  hereinbefore  stated 
as  to  said  seventh  specification.  We  have  now  disposed  of 
all  the  errors  and  cross  errors  assigned.  We  find  no  error  in 
the  record  which  will  warrant  a  reversal  of  the  judgment, 
but  through  some  inadvertence  the  judgment  does  not  cor- 
respond with  the  conclusions  of  law  in  one  particular.  The 
fourth  conclusion  of  law  is  that  one-third  of  the  proceeds  of 
the  sale  should  be  free  from  the  debts  of  the  said  James  Mc- 
Loud,  and  that  out  of  the  proceeds  of  the  other  two-thirds 
any  deficiency  of  the  personal  estate  of  said  deceased  to  pay 
his  debts  should  be  supplied  ;  but  the  judgment  is  that  one- 
half  of  the  entire  proceeds  shall  be  paid  to  the  plaintiffs  be- 
low, and  that  such  deficiency  of  the  personal  estate  of  said 
deceased  shall  be  paid  out  of  the  other  half.  This  was  evi- 
dently a  mere  inadvertence.  The  two-twelfths  of  the  land 
inherited  by  the  plaintiffs  below  from  their  father  are  subject 
to  his  debts  equally  with  the  land  of  the  other  heirs.  In  this 
respect  the  judgment  of  the  court  below  should  be  modified. 
Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  this  cause  be  and  the  same  is  hereby  remanded, 
with  instructions  to  the  court  below  to  modify  its  judgment 
so  that  the  same  shall  be  in  accordance  with  said  fourth  con- 
clusion of  law,  and  shall  require  the  proceeds  of  all  the  land 
of  the  appellees  Rachel  Blough  and  Belle  Holderman,  except 
the  one-third  inherited  by  them  from  their  mother,  to  con- 
tribute its  proportion  to  the  payment  of  their  father's  debts 
in  case  of  any  deficiency  of  his  personal  estate ;  and  it  is 
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further  ordered  thai  with  such  modification  the  judgmeDt  of 
the  court  below  be  and  the  same  is  hereby  affirmed,  and  that 
the  costs  of  this  appeal  be  paid  by  the  said  Rachel  Blough 
and  Belle  Holderman. 
Filed  Jan.  24, 1884. 


No.  8648. 

VanVoRHIS   et  AL.  V.  SHANNON   ET  AL. 

SuPBEBCE  Court. — Eddenee. — Bill  of  Exceptions.— The  general  rule,  that  the 
Supreme  Court  will  not  award  a  new  trial  upon  the  evidence  unless  it  is 
all  in  the  record,  has  some  exceptions,  but  they  are  only  where,  not  by 
mere  inference,  bat  by  stipulation  or  otherwise,  it  distinctly  appears  tha/ 
the  omitted  evidence  had  no  relation  to  some  particular  issue  or  questioD 

From  the  Superior  Court  of  Marion  County. 

8.  Claypool  and  W,  A,  Ketcham,  for  appellants. 

B.  Harrisim,  C.  C.  Hines,  W.  H.  H.  Miller,  D.  V.  Bum8 

and  G,  S.  Dennj/y  for  appellees. 

Black,  C. — A  number  of  actions  to  enforce  liens  of  me- 
chanics and  material  men  against  a  certain  lot  and  a  building 
thereon  in  Indianapolis,  pending  in  the  court  below,  having 
been  consolidated,  the  issues  were  tried  by  the  court,  and  the 
enforcement  of  some  of  the  liens  claimed  was  adjudged. 

On  appeal  to  the  general  term,  the  overruling  of  a  motion 
of  Van  Vorhis  and  Graston,  the  owners  of  said  lot  and  build- 
ing, to  amend  and  correct  the  decree,  and  the  overruling  of 
their  motion  for  a  new  trial,  were  assigned  as  errors.  The 
judgment  rendered  at  special  term  was  affirmed,  and  this  is 
an  appeal  from  the  judgment  at  general  term. 

The  trial  was  had  and  the  decree  was  rendered  on  the  13th 
of  March,  1878.  At  the  same  term,  on  the  27th  of  March, 
the  appellants.  Van  Vorhis  and  Gaston,  made  their  motion  to 
modify  the  decree,  and  this  motion  was  then  overruled. 
Afterward,  on  the  same  day,  the  appellants.  Van  Vorhis  and 
Vol.  93.-7 
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GastoD,  made  their  motion  for  a  new  trial,  which  the  court 
took  under  advisement. 

At  the  next  May  term,  the  motion  for  a  new  trial  was  over- 
ruled, and  time  was  then  given  in  which  to  file  a  bill  of  ex- 
ceptions, which  was  filed  within  the  time  so  given. 

Under  many  decisions  of  this  court,  this  bill,  leave  to  file 
which  was  given  at  the  May  term,  could  save  no  question  as 
to  the  action  of  the  court  at  the  March  term  in  overruling  the 
motion  to  modify  the  decree,  or  in  admitting  or  excluding  evi- 
dence ;  and  no  other  bill  was  filed. 

Of  the  causes  stated  in  the  motion  for  a  new  trial  the  only 
ones  the  foundation  for  which  could  have  been  preserved  l^y 
this  bill,  were  such  as  would  require  an  examination  as  to 
whether  there  was  sufficient  legal  evidence  to  sustain  the 
finding ;  and  such  examination  can  not  be  made  unless  all 
the  evidence  given  on  the  trial  be  in  the  record.  The  bill 
formally  professes  to  contain  all  the  evidence,  but  counsel  for 
the  appellees  have  shown  us  that  this  statement  is  contra- 
dicted by  the  bill,  in  which  several  items  of  documentary 
evidence,  shown  to  have  been  introduced,  are  not  set  out. 

The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion^ 
that  the  judgment  be  affirmed,  at  the  costs  of  the  appellants. 

Elliott,  J.,  took  no  part  in  the  consideration  of  this  cause. 

Filed  Sept.  20, 1883. 

On  Petition  for  a  Rehearing. 

Black,  C. — In  the  actions  which  were  consolidated  there 
were  involved  seven  distinct  claims  against  the  appellants, 
which  were  presented  by  original  or  cross  complaints,  and  all 
tried  in  one  trial.  Five  of  these  claims  were  enforced  against 
the  real  estate,  by  the  owners  of  which  the  assignment  of  er- 
rors is  made. 

It  is  insisted  that  as  to  four  of  these  the  evidence,  in  effijct, 
showed  that  the  claimants  had  received  payment,  and  that  not- 
withstanding the  record  does  not  contain  all  the  evidence,  but 
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shows  that  evidence  was  introduced  which  is  omitted^  we  may 
examine  and  decide  as  to  the  sufficiency  of  the  evidence  as  to 
these  four  claims;  it  being  contended  that  by  inspection  of 
the  record  it  may  be  ascertained  that  the  real  question  in  con- 
troversy may  be  decided  as  well  without  the  omitted  evidence 
as  with  it. 

It  is  true,  of  course,  that  where  a  question  can  be  pre- 
sented to  this  court  as  well  without  the  evidence,  or  without 
a  particular  portion  thereof,  the  absence  of  the  evidence  in 
the  one  case,  or  the  omission  of  the  particular  portion  in  the 
other  case,  will  not  prevent  an  examination  of  such  question. 
Wdls  v.  WMb,  71  Ind.  509. 

Even  where  the  question  is  one  concerning  the  sufficiency 
of  the  evidence  to  sustain  the  verdict  or  finding,  it  may 
sometimes  be  determined  without  the  presentation  of  all  the 
evidence  given  on  the  trial ;  as  when  there  are  two  distinct 
questions  of  fact  involved  in  the  conclusion  reached  of  such 
a  character  that  the  evidence  relative  to  one  would  not  affect 
the  other,  and  the  bill  of  exceptions  contains  all  the  evidence 
given  in  relation  to  one  of  such  questions,  and  it  is  stipulated 
by  the  appellant,  or  agreed  by  the  parties,  that  the  evidence 
upon  the  other  question  sustained  the  verdict  or  finding  upon 
that  question,  we  cvm  treat  the  latter  question  as  settled  for 
the  purposes  of  the  appeal,  and  proceed  with  the  certainty 
that  all  the  evidence,  the  sufficiency  of  which  is  denied,  is  be- 
fore us.     Such  a  case  was  Shaffer  v.  Shaffer,  90  Ind.  472. 

In  the  case  before  us,  it  is  impossible  for  us  to  know  that 
all  or  any  of  the  omitted  evidence  was  evidence  to  any  certain 
effect,  or  that  it  could  have  no  influence  upon  the  determina- 
tion of  any  particular  question  involved  in  the  trial.  We  can 
not  know  the  full  effect  of  a  written  instrument  introduced  in 
evidence  from  the  mere  name  by  which  it  may  be  designated 
in  a  bill  of  exceptions;  its  effect  must  be  determined  from  its 
contents.  From  the  connection  in  which  an  instrument  was 
introduced,  and  the  witnesn  or  party  who  produced  it,  and 
testimony  elicited  concerning  it,  plausible   conjectures  may 
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sometimes  be  made  in  regard  to  ii^  contents  or  portions 
thereof;  but  that  such  instrument  did  not  materially  affect  the 
decision  of  a  particular  issue,  or,  if  so,  in  what  manner  it  af- 
fected it,  would  be  improper  for  us,  without  a  knowledge  of 
its  purport,  to  determine  in  passing  upon  the  question  of  the 
sufficiency  of  the  evidence  to  sustain  the  conclusion  reached 
upon  such  issue. 

Some  of  the  omitted  written  evidence  was  introduced  by 
an  attorney  who  represented  the  appellants.  How  can  we 
certainly  determine,  without  knowing  the  contents  thereof, 
that  this  evidence  did  not  affect  any  particular  issue  or  any 
particular  question  involved  in  the  trial,  or  any  particular 
party  to  the  actions  on  trial  ? 

The  case  is  one  prepared  for  this  court  with  the  intention 
of  presenting  here  all  the  evidence  given  on  the  trial,  and  in- 
sisting upon  its  insufficiency  to  sustain  the  finding  as  to  the 
portions  of  the  finding  affecting  some  of  the  parties  adverse 
to  the  appellants. 

We  are  unable  to  see  in  the  case  an  exception  tx)  the  rule 
referred  to  in  the  original  opinion. 

Per  Curiam. — The  petition  for  a  rehearing  is  overruled. 

Filed  Jan.  24,  1884. 


No.  10,868. 

The  Indiana,  Bloomington  and  Western  Railway 
Company  v.  Keeney. 

Sup&EME  CoCKT. — Tranfscript, — AgreemenL — BUI  of  Exceptions, — An  agree- 
ment of  the  parties  to  a  cause,  filed  below,  that  a  bill  of  exceptions  shall 
be  considered  as  filed  in  two  separate  cases,  authorizes  the  clerk,  in  mak- 
ing up  transcripts  for  appeal,  to  incorporate  the  bill  of  exceptions  in 
each  case.  If  he  does  so  in  one  case,  but  omits  it  in  the  other,  the  bill 
of  exceptions  will  be  no  part  of  the  record  in  the  case  in  which  it  is 
omitted.    A  record  must  be  complete  in  itself. 

From  the  Marion  Circuit  Court. 

C.  W.  Fairbanks  and  A,  C.  Harris,  for  appellant. 
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Hammond,  J. — This  is  an  appeal  from  the  court  below  in 
a  case  on  change  of  venue  from  the  Hendricks  Circuit  Court, 
wherein  the  appellee  recovered  a  judgment  against  the  appel- 
lant for  killing  appellee's  horse. 

The  errors,  correctly  assigned  in  this  court,  relate  only  to 
the  overruling  of  the  appellant's  motion  for  a  new  trial.  The 
motion  for  a  new  trial  pertains  solely  to  questions  connected 
with  the  evidence.  The  evidence  is  not  in  the  record.  The 
assigi^ment  of  errors  therefore  presents  no  question  for  our 
decision. 

Counsel  for  the  appellant  assume,  in  their  brief,  that  we 
are  to  look  to  the  bill  of  exceptions  in  the  record  of  In- 
dianay  etc.,  R,  W.  Co.  v.  Hale^  ante,  p.  79,  to  ascertain  the 
evidence  and  decide  the  questions  of  error  relied  upon  in 
this  case  for  a  reversal  of  the  judgment.  But  there  is  not 
on  file  in  this  case  any  agreement  that  authorizes  us  to  look 
to  the  record  in  that  case  to  ascertain  what  was  done  in  this. 
We  do  not  decide  what  would  be  the  effect  of  such  an  agree- 
ment, had  it  been  made.  It  is  safer,  certainly,  to  have  the 
record  of  each  case  complete  in  itself. 

We  find  on  record  in  the  case  before  us  the  following 
agreement,  which  was  filed  with  the  clerk  below  in  vacation  r 
"State  of  Indiana,  Marion  County,  ss: 

"  John  B.  Keeney  v.  Indiana,  Bloomington  and  Western 
Railway  Company.  No.  3148.    Circuit  court  stipulation,. 

"  It  is  hereby  agreed  and  stipulated  that  the  bill  of  excep- 
tion! filed  in  the  case  of  James  R.  Hale  v.  /.,  B.  &  W.  Rail- 
way Company,  consolidated  on  trial  with  the  above  entitled 
cause,  shall  be  considered  and  treated  as  also  filed  herein. 
(Signed)    "  Thad.  S.  Adams, 

"Attorney  for  Plaintiff. 
"  C.  W.  Fairbanks  and  Addison  C.  Harris, 

"Attorneys  for  Defendant.'^ 

The  above  agreement  authorized  the  clerk  of  the  court  be- 
low, in  making  the  transcript  of  this  case,  to  insert  and  cer- 
tify as  a  part  of  the  record  the  bill  of  exceptions  referred  to, 
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and,  had  this  been  done^  the  questions  sought  to  be  presented 
by  the  appellant's  assignment  of  errors  would  properly  be 
before  us.  But  the  above  agreement  does  not  authorize  us 
to  examine  the  record  referred  to  for  the  purpose  of  finding 
errors  in  the  case  at  bar. 

As  the  record  comes  to  us  in  this  case,  we  are  compelled 
to  afiSrm  the  judgment  of  the  court  below. 

Judgment  affirmed,  at  appellant's  costs. 
Filed  Jan.  23,  1884. 


No.  11,133. 
Town  of  Princeton  v.  Gieske. 

Town. — Street   Impravementa, — Negligence    or   Unskiflulneaa. Damages   to 

AlnUHng  PrapriUon, — Where  an  incorporated  town  undertakes  the  im- 
provement of  its  public  streets,  and  does  the  work  negligently  or  un- 
skillully,  it  will  be  liable  in  damages  to  an  abutting  lot-owner  for  such 
injuries  to  his  lot  and  premises  as  result  directly  from  its  negligence  or 
unskilfulness  in  the  improvement  of  such  streets. 

Same. — AeseatmeiU  cf  Damages,— Opinions  of  Witnesses. — In  the  assessment 
of  the  plaintiff's  damages  the  jury  is  not  bound  or  concluded  by  the 
opinions  or  estimates  of  witnesses  as  to  the  amount  of  such  damages. 

Practice. —  Weight  of  Evidence. — Supreme  Court. — Where  the  verdict  of  a 
jury  is  approved  by  the  trial  court,  it  will  not  be  disturbed  by  the  Su* 
preme  Court  upon  what  might  seem  to  be  the  weight  of  the  evidence. 

Same. — AvailaMe  Error.—B^uml  of  Tnstrudion.— Presumption. — Where  the 
record  fails  to  show  affirmatively  that  it  contains  all  the  instructions  of 
the  court  to  the  jury,  the  refusal  of  the  court  to  give  an  instruction, 
even  though  it  state  the  law  correctly  and  be  applicable  to  the  case,  can 
not  be  regarded  as  an  available  error  for  the  reversal  of  the  judgment; 
for,  in  such  case,  it  would  be  presumed  that  the  instruction  was  refused 
because  its  substance  had  been  given  in  the  court's  own  instructions. 

From  the  Gibson  Circuit  Court. 

H.  A.  Yeager  and  (7.  A,  Bvskirk,  for  appellant. 

M.  W.  Fields,  for  appellee. 

HowK,  C.  J. — This  was  a  suit  by  the  appellee  against  the 
appellant,  to  recover  damages  for  injuries  to  his  lot  and  ap- 


NOVEMBER  TERM,  1883.  103 

Town  of  Pfinceton  t\  Gieske. 

purtenanceSy  within  the  corporate  limits  of  the  town  of  Prince- 
ton, occasioned,  as  alleged,  by  the  appellant's  negligent  and 
unskilful  improvement  of  its  public  streets.  The  cause  was 
put  at  issue  and  tried  by  a  jury,  and  a  verdict  was  returned 
for  the  appellee,  assessing  his  damages  in  the  sum  of  $75. 
Over  appellant's  motions  for  a  new  trial  and  in  arrest,  the 
court  rendered  judgment  against  it  for  appellee  on  the  verdict. 

Appellee's  complaint  was  in  two  paragraphs,  to  each  of 
which  the  appellant  demurred,  upon  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  Each 
of  these  demurrers  was  overruled  by  the  court,  and  to  each 
of  these  rulings  the  appellant  excepted.  These  rulings  are 
assigned  as  errors  by  the  appellant,  and  they  present  for  de- 
cision the  first  questions  we  are  required  to  consider. 

In  the  first  paragraph  of  his  complaint,  the  appellee  alleged 
that  he  was  and  had  been  the  owner  of,  and  had  resided  upon, 
the  west  half  of  lot  No.  26,  in  the  original  plan  of  the  town 
of  Princeton,  excepting  fifteen  feet  off  of  the  north  end  of 
such  lot;  that  before  the  doing  of  the  injuries  and  grievances 
by  the  appellant,  thereinafter  complained  of,  there  was  a  com- 
fortable dwelling-house  on  such  lot,  and  a  good,  dry  cellar, 
wells,  cisterns,  out-houses,  and  appurtenances  in  good  repair; 
that  such  lot  was  bounded  on  the  south  by  Main-Cross  street, 
in  such  town;  that  the  ground  from  the  east  and  northeast 
of  such  lot,  for  nearly  a  quarter  of  a  mile,  had  a  natural  in- 
cline towards  the  southwest,  over  the  appellee's  lot ;  that  all 
the  water  accumulating  from  rainfall,  to  the  north  and 
east  of  such  premises,  by  natural  flowage  came  down  over 
such  lot  and  collected  into  a  drain  along  the  north  side  of 
Main-Cross  street,  in  front  of  such  lot,  and  thence  by  means 
of  a  drain  across  such  street  to  the  south,  and  into  another 
running  stream  of  water,  in  the  south  part  of  such  town,  so 
that  by  natural  flowage  the  waters  accumulated  upon  such  lot 
had  free  and  rapid  egress  into  another  flowing  stream ;  that, 
on  or  about  May  1st,  1881,  the  appellant,  having  exclusive 
control  over  its  streets,  commenced  a  series  of  improvements 


104  SUPREME  COURT  OF  JJsDIAis A, 


Town  of  Princeton  v.  Gieske. 


in  the  vicinity  of  appellee's  lot,  and  caused  Main-Cross  street 
to  be  graded  and  macadamized,  and  by  means  thereof  the  said 
drain,  where  it  crossed  the  said  street  below  the  appellee's  lot, 
and  the  drains  along  the  north  side  thereof,  were  filled  up  to 
the  depth  of  several  feet  and  the  flow  of  such  water  was 
wholly  prevented ;  that  the  appellant  wholly  failed  to  pro- 
vide any  means  of  exit  for  the  waters  of  such  drains,  and  so 
negligently  and  unskilfully  provided  for  the  drainage  of  the 
waters  of  such  drains  that  they  were  entirely  choked  up  and 
their  flow  obstructed  below  the  appellee's  lot,  so  that,  by  rea- 
son of  the  wrongful  filling  up  of  such  drains,  and  of  the  ap- 
pellant's failure  to  provide  other  and  sufficient  drainage  there- 
for, the  waters  accumulating  on  and  above  the  appellee's  lot 
had  no  sufficient  outlet,  but  remained  standing  on  the  same 
until  evaporated  by  the  sun  or  otherwise ;  that  by  unskilful 
and  careless  grading  of  said  street,  the  appellant  had  caused 
an  increased  volume  of  water  to  flow  on  appellee's  lot,  and 
provided  no  sufficient  drainage  therefor;  that,  by  means  of 
the  premises,  the  appellee's  cellar  was  filled  with  water  and 
destroyed,  and  his  dwelling-house  was  rendered  unhealthful 
by  reason  of  water  flowing  into  and  standing  in  the  rooms 
thereof;  that  appellee's  wells  and  cisterns  were  filled  with  sur- 
face-water, causing  him  great  expense  in  having  the  same 
drawn  out,  and  he  incurred  great  expense  in  sewering  such 
water  from  his  cellar  and  dwelling-house ;  that,  by  reason  of 
the  flow  of  water  into  appellee's  house  and  cellar  his  resi- 
dence was  rendered  damp  and  unhealthful,  causing  sickness 
in  his  family  and  making  him  liable  for  large  sums  of  money 
for  doctors'  bills  and  medicines ;  and  that^  by  reason  of  the 
premises,  and  without  his  fault  or  negligence  contributing 
thereto,  the  appellee  had  sustained  damages  in  the  sum  of 
$1,000,  for  which  he  asked  judgment. 

In  the  second  paragraph  of  his  complaint,  the  appellee  al- 
leged substantially  the  same  facts  as  were  averred  in  the  first 
paragraph,  with,  perhaps,  this  change  or  addition :  It  was 
alleged,  in  such  second   paragraph,  that  the  appellant  had 
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constructed,  within  its  territorial  limits,  a  general  system  of 
public  drainage;  that  for  the  purpose  of  draining  his  lot  the 
appellee  had  constructed  his  private  sewer  so  as  to  connect 
the  same  with  the  appellant's  system  of  drainage ;  that,  in 
the  improvement  of  said  Main-Cross  street,  the  appellant  had 
torn  up  and  destroyed  the  sewers  and  culverts  which  had  led 
the  surface-water  off  from  appellee's  lot;  and  that,  in  the 
place  of  such  sewers  and  culverts,  the  appellant  had  failed 
and  neglected  to  provide  other  and  sufficient  drainage. 
Wherefore,  etc. 

We  are  of  opinion  that  the  court  committed  no  error  in 
overruling  appellant's  demurrers  to  each  of  these  paragraphs 
of  complaint.  On  behalf  of  the  appellant,  it  is  contended 
by  its  counsel,  with  much  earnestness  and  ability,  that  it  can 
not  be  held  liable  to  the  appellee  in  damages  under  the  law 
for  the  injuries  to  his  lot  and  premises  occasioned  by  the  im- 
provement of  Main-Cross  street.  Counsel  say :  "  If,  in  grad- 
ing or  improving  a  street  in  an  incorporated  town,  the  sur- 
face-water which  falls  upon  any  lot,  or  flows  thereon  from 
other  lots,  is  prevented  from  escaping  or  running  off  by  such 
grade  or  improvement,  no  action  will  lie  against  the  town  on 
this  account,  although  damage  may  be  thus  done  to  the  lot 
and  its  owner."  This  can  hardly  be  said  to  be  a  correct 
statement  of  the  law  applicable  to  the  case  made  in  either 
paragraph  of  appellee's  complaint.  Doubtless,  it  is  true,  that 
under  section  3367,  R.  S.  1881,  in  force  since  April  27th, 
1869,  the  board  of  trustees  of  an  incorporated  town  in  this 
State  has  "  exclusive  power  over  the  streets,  alleys,  highways, 
and  b/idges  within  the  corporate  limits  of  such  town."  It 
is  true,  also,  that  such  board  of  trustees  may  ''  straighten, 
narrow,  widen,  grade,  and  gravel,  and  otherwise  alter  and  im- 
prove*' the  streets  and  alleys  of  such  incorporated  town. 
Where  the  improvement  of  the  street  is  carefully  and  skil- 
fully made  and  done,  the  town  can  not  he  held  liable  to  any 
lot-owner  for  merely  consequential  damages  to  him  or  his  lot. 
But  where  the  work  is  negligently  done,  and  without  the  ex- 


106  SUPREME  COURT  OF  IXDIANA, 


Town  of  Princeton  v.  Gieske. 


ercise  of  a  reasonable  degree  of  skill,  we  know  of  no  reason 
why  the  town  should  not  be  held  liable  in  damages  for  such 
injuries  as  result  to  any  lot-owner  from  its  negligence  and 
want  of  proper  skill.  In  such  cases,  it  has  been  repeatedly 
held  by  this  court,  and  correctly  so,  that  the  corporate  town 
or  city  is  liable  in  damages  to  the  lot-owner  for  such  injuries 
to  his  lot  and  premises  as  result  directly  from  the  negligence 
or  unskilfulness  of  the  municipal  corporation  or  its  servants 
in  the  improvement  or  repair  of  its  streets.  City  of  South 
Bend  v.  Paxon,  67  Ind.  228 ;  Weis  v.  City  of  Madison,  75 
Ind.  241  (39  Am.  R.  135) ;  Oity  of  EmnsvUle  v.  Decker,  84 
Ind.  325  (43  Am.  R.  86) ;  Tmon  of  MaHinmUe  v.  Shirley ,  84 
Ind.  546;  Platter  v.  Oity  of  Seymour,  86  Ind.  323;  City  of 
Anderson  v.  Neal,  88  Ind.  317;  Rozell  v.  City  of  Anderson^ 
91  Ind.  591. 

Each  of  the  paragraphs  of  complaint  was  sufficient  to  with- 
stand the  demurrer  thereto  for  the  want  of  facts,  and  surely 
the  court  did  not  err  in  overruling  the  motion  in  arrest  of 
judgment. 

Under  the  alleged  error  of  the  court  in  overruling  the  mo- 
tion for  a  new  trial,  the  appellant's  counsel  have  devoted  much 
of  their  elaborate  argument  to  the  discussion  of  the  alleged  in- 
sufficiency of  the  evidence  to  sustain  the  verdict  of  the  jury. 
It  is  not  necessary,  nor  would  it  be  profitable,  for  us  to  set 
out  at  length  or  comment  upon  the  evidence  adduced  upon 
the  trial  and  appearing  in  the  record.  It  will  suffice  for  us 
to  say  that  the  bill  of  exceptions,  set  out  in  the  transcript, 
contains  evidence  which  fairly  tends  to  sustain  the  verdict  on 
every  material  point.  Appellant's  counsel  claim  that  tbe  case 
made  by  the  evidence  materially  differed  from  the  case  stated 
in  appellee's  complaint.  It  seems  to  us,  however,  from  our 
examination  of  the  record,  that  the  evidence  justified  the  jury 
in  finding  that  the  injuries  to  appellee's  lot  and  dwelling-house 
and  appurtenances,  of  which  he  complained  in  each  paragraph 
of  his  complaint,  were  caused  directly,  without  any  contribu- 


NOVEMBER  TERM,  1883.  107 

Town  of  Princeton  v.  Gieske. 

tory  &ult  on  his  part^  by  the  negligence  and  unskilfulness 
of  the  appellant  and  its  servants,  in  the  improvement  of  its 
streets.  The  jury  were  the  proper  judges  of  the  credibility 
of  the  witnesses,  and  it  was  their  province  to  weigh  the  evi- 
dence and  to  determine  its  preponderance.  This  court  will 
not  attempt  to  weigh  the  evidence  where  it  is  conflicting,  nor 
di^turb  the  verdict  of  a  jury  which  has  met  the  approval  of 
the  trial  court,  upon  what  might  seem  to  be  the  preponder- 
ance of  the  evidence.  This  rule,  and  the  reasons  therefor, 
have  often  been  stated  in  the  reported  decisions  of  this  court. 
Fort  Waj/ne,  etc.,  B.  R.  Go,  v.  Iltisselnian,  65  Ind.  73;  Hay- 
den  V.  Q-dcher,  75  Ind.  108 ;  Cornelius  v.  Coughlin,  86  Ind.  461. 

It  is  claimed,  also,  by  the  appellant's  counsel,  that  the 
damages  assessed  were  excessive.  This  claim  is  based  upon 
the  &ct,  as  we  understand  counsel,  that  none  of  the  witnesses 
had  expressed  an  opinion,  in  their  testimony,  estimating  the 
appellee^s  damages  at  as  large  a  sum  as  the  sum  assessed  by 
the  jury  in  their  verdict.  But,  in  such  a  case  as  this,  it  was 
the  province  and  duty  of  the  jury,  and  not  of  the  witnesses, 
to  assess  the  appellee's  damages.  Upon  the  fects  of  the  case, 
as  shown  by  the  evidence  adduced  by  the  parties,  the  jury 
were  the  proper  judges,  under  the  law,  to  ascertain  and  de- 
clare what  damages,  if  any,  the  appellee  had  sustained  by  rea- 
son of  the  grievances  complained  of,  and  the  extent  or  amount 
of  such  damages.  Certainly,  it  can  not  be  held,  in  such  a 
case,  that,  in  the  assessment  of  the  amount  of  damages  sus- 
tained by  the  plaintiff,  the  jury  trying  the  cause,  with  all  the 
facts  in  evidence  before  them,  are  bound  or  concluded  by  the 
opinion  or  estimate  of  any  witness  in  regard  to  the  amount 
of  such  damages.  Upon  the  facts  of  this  case,  as  shown  by 
the  record,  we  are  of  opinion  that  the  damages  assessed  by 
the  jury  in  favor  of  the  appellee  were  not  excessive.  Noah 
v.  Angle,  63  Ind.  425,  and  cases  cited. 

Appellant's  counsel  complain,  also,  of  the  refusal  of  the 
court  to  give  the  jury  a  certain  written  instruction  at  the  appel- 


108  SUPREME  COURT  OF  INDIANA, 


Town  of  Princeton  v.  (iieske. 


lant^s  request.  The  point  is  made  by  the  appellee^*i  coun.sel 
that,  if  it  were  conceded  that  the  instruction  contained  a  correct 
statement  of  the  law,  and  was  applicable  to  the  case  made  by 
the  pleadings  and  evidence,  the  record  would  fail  to  show  that 
the  refusal  of  the  court  to  give  such  instruction  constituted 
an  error  which  could  be  made  available  for  the  reversal  of  the 
judgment.  It  is  not  shown  affirmatively,  in  the  transcript 
of  this  cause,  that  it  contains  all  the  court's  instructions  to 
the  jury.  In  this  condition  of  the  record  we  can  not  say  that 
the  error  of  the  court  in  refusing  to  give  the  instruction  n»- 
quested  by  the  appellant,  if  it  be  an  error,  is  such  an  error  as 
ought  to  reverse  the  judgment.  In  this  court  the  presump- 
tion is  that  the  trial  court  did  not  err  in  any  of  its  rulings, 
and  this  presumption  is  indulged  until  it  clearly  and  affirma- 
tively appears  that  an  error  was  committed  to  the  positive 
injury  of  the  complaining  party.  Whore  the  court  has  re- 
fused, upon  the  request  of  a  party,  to  give  the  jury  an  instruc- 
tion, containing  an  accurate  statement  of  the  law  appli- 
cable to  the  case,  the  refusal  of  the  court  to  give  such  in- 
struction, in  the  language  of  the  party  or  of  his  counsel,  could 
not  be  regarded  as  error  if  it  were  shown  by  the  record  that 
the  court  had  given  the  jury,  in  its  own  language,  the  sub- 
stance and  law  of  such  instruction.  The  court  may  have  re- 
fused to  give  the  jury  the  instruction  asked  by  the  appellant 
upon  the  ground  that  it  had  already  given  them  the  substance 
thereof  in  its  own  language.  As  it  is  not  shown  by  the  tran- 
script before  us  that  it  contains  all  of  the  court's  instructions 
to  the  jury,  if  it  were  assumed  that  the  instruction  refused 
stated  the  law  correctly  and  was  applicable  to  the  case,  the 
presumption  would  be  that  it  was  properly  refused,  and  such 
refusal  would  not  constitute  an  available  error.  Freeze  v. 
DePuy,  57  Iml.  188;  Mi/ers  v.  Murphy,  60  Ind.  282;  Coryell 
v.  Stone,  62  Ind.  307  :   Bowen  v.  Pollard,  71  Ind.  177. 

^'The  instruction  was  refused,  and  an  exception  entered. 
But  the  reason  of  the  refusal  of  the  instruction  is  not  given^ 
nor  does  the  record  exclude  the  presumption  that  it  may  have 
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been  refused  for  a  suflScient  reason.     It  should  do  so/'     Fiiz- 
gmdi  v.  Jerolaman,  10  Ind.  338.    SUM  v.  Smith,  70  Ind.  298. 

The  motion  for  a  new  trial  was  correctly  overruled. 

The  judgment  is  afiSrmed,  with  costs. 

Filed  Jan.  24,  1884. 


No.  10,242. 

Hill  is^  al.  v.  Hazen  et  al. 

Special  Fixdinq. — Oondugions  of  Law. — Practice,'^ Harmless  Error, — ^The 
facts  having  been  found  specially  by  the  court  with  four  conclusions  of 
law,  two  of  which  were  erroneous  and  excepted  to,  a  judgment  was 
rendered  which  would  have  been  proper  upon  correct  conclusions  of  law, 

Hfld^  that  there  was  no  available  error. 

From  the  Elkhart  Circuit  Court. 

R.  M.  Johmon,  H.  G.  Dodge,  0.  Z.  Hubble  and  E.  G.  HerVy 
for  appellants. 
J.  M.  Vanfleety  for  appellees. 

Franklin,  C. — Appellees  brought  an  action  in  the  city 
court  of  Elkhart  against  appellants,  for  a  certain  stock  of 
goods.  Appellant  Warren  Hill  was  defaulted,  and  judgment 
was  rendered  against  him  for  $893.36.  Appellant  Daniel  Hill 
appeared  and  defended,  and  upon  the  trial  judgment  was  ren- 
dered against  him  for  $534.34.  Daniel,  at  the  time,  made  a 
motion  for  a  new  trial.  The  judgment  was  rendered  on  the 
14th  day  of  February,  1881,  and  by  agreement  of  parties  the 
argument  and  hearing  of  the  motion  for  a  new  trial  were  set 
for  the  25th  day  of  February,  1881.  Warren  Hill  claimed  that 
no  process  had  been  served  upon  him,  and  that  he  knew  noth- 
ing of  the  suit  until  he  heard  that  a  default  had  been  entered 
against  him  ;  he  then  verbally  informed  the  plaintiffs'  attorneys 
that  he  intended  to  move  to  have  the  de&ult  set  aside. 

On  the  25th  of  February,  the  time  set  for  hearing  Daniel's 
motion  for  a  new  trial,  the  plaintiffs'  attorneys  did  not  attend 
court,  but  sent  a  written  note  by  the  defendants'  attorney  to 
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the  court,  stating  that  they  would  not  attend  and  oppose  the 
motion  for  a  new  trial,  or  the  setting  aside  of  the  default,  nor 
consent  thereto ;  that  the  court  might  do  as  it  pleased  in  the 
matter. 

At  the  time  of  hearing  Daniel's  motion  for  a  new  trial  War- 
ren filed  his  application  to  set  aside  the  default  against  him. 
The  court  then  granted  a  new  trial  to  Daniel,  and  set  aside 
the  default  against  Warren.  No  further  steps  were  taken  in 
relation  to  any  subsequent  trial  as  to  either  of  them,  and  on 
the  18th  day  of  March,  1881,  the  attorneys  for  the  plaintiffs 
in  the  original  action  caused  an  execution  to  issue  upon  said 
original  judgment  and  to  be  placed  in  the  hands  of  the 
sheriff  of  said  county  for  the  collection  of  said  judgments. 
Daniel,  under  protest,  and  for  the  purpose  of  preventing  the 
levying  of  said  execution  upon  his  stock  of  goods,  paid  to 
said  sheriff  the  amount  of  the  judgment  against  him.  Then 
these  appellants,  the  said  judgment  defendants,  commenced 
this  suit  to  enjoin  the  enforcement  of  said  execution  and  the 
collection  of  said  judgments. 

There  was  a  trial  by  the  court,  and  at  the  request  of  all  the 
parties,  a  special  finding  of  the  &cts  was  made  and  conclu- 
sions of  law  thereon  stated. 

Appellants  excepted  to  the  first,  second  and  third  conclu- 
sions of  law,  and  judgment  was  rendered  for  the  appellants. 

The  errors  assigned  are : 

1st.  Error  in  first  conclusion  of  law. 

2d.  Error  in  second  conclusion  of  law. 

3d.  Error  in  third  conclusion  of  law. 

The  conclusions  of  law  are  as  follows: 

1st.  That  the  city  court  had  authority  to  take  jurisdiction 
of  said  cause  and  render  judgment  therein. 

2d.  That  said  court  obtained  jurisdiction  over  the  person 
and  subject-matter  in  said  cause,  and  the  judgment  rendered 
therein  is  not  void,  and  is  binding  upon  the  parties  in  this 
action. 

3d.  That  the  said  city  court  has  no  power  to  grant  a  new 
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trial  in  said  catise  after  the  expiration  of  ten  days  from  the 
rendition  of  judgment  therein,  and  the  action  of  the  court  in 
granting  a  new  trial  therein  was  and  is  a  nullity,  and  wholly 
void. 

4th.  The  execution  issued  upon  said  judgment  was  void. 

The  judgment  subsequently  rendered  is  as  follows: 

"  Now,  on  this  19th  day  of  July,  1881,  the  day  set  for  the 
farther  hearing  of  this  cause,  come  again  the  parties  by  their 
attorneys,  and  the  judge  having  heard  all  the  evidence  ad- 
'duced,  and  being  well  advised  in  the  premises,  finds  as  fol- 
lows: That  the  execution  mentioned  in  the  application  herein 
is  void,  and  that  the  sheriif  ought  to  be  restrained  from  pay- 
ing the  money  in  his  hands  and  collected  on  said  execution 
to  the  defendants,  and  that  he  should  return  the  same  to  said 
plaintiff  Daniel  Hill. 

"  It  is  therefore  ordered  and  adjudged  that  the  said  execu- 
tion in  plaintiffs'  application  mentioned  is  void,  and  that  the 
defendant  Christopher  J.  Gillette  be  enjoined  and  restrained 
from  paying  the  money  by  him  collected  on  said  execution  to 
the  defendants,  and  that  he  pay  the  same  to  the  plaintiff  Dan- 
iel Hill. 

"  It  is  therefore  ordered  and  adjudged  by  the  court  that  the 
plaintiffs  do  have  and  recover  of  and  from  the  defendants 
their  costs  and  charges  in  this  proceeding  made,  laid  out  and 
expended,  taxed  at,'*  etc. 

No  objection  was  made  in  the  court  below  to  the  form  or 
substance  of  this  judgment,  nor  in  this  court  has  there  been 
any  objection  made  to  it. 

There  was  no  motion  made  in  the  court  below  for  a  venire 
de  novo,  or  for  a  new  trial. 

The  conclusions  of  law  constitute  a  part  of  the  statement 
upon  which  the  judgment  is  to  be  rendered,  and  excep- 
tions to  conclusions  of  law  are  the  proper  means  for  bring- 
ing the  questions  as  to  the  correctness  of  such  conclusions 
before  this  court,  when  a  final  judgment  has  been  rendered 
thereon  from  which  an  appeal  will  lie.     But  in  this  case  there 
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does  not  appear  to  have  been  any  judgment  rendered  upon 
the  conclusions  of  law  made  by  the  court. 

If  the  failure  to  enter  any  judgment  upon  the  firsts  second 
and  third  conclusions  of  law  is  to  be  considered  as  having 
any  effect  against  appellants,  so  as  to  require  a  decision  of 
the  questions  involved,  then  we  think  the  court  erred  in  its 
second  conclusion  of  law  that  the  judgment  was  binding 
upon  the  appellants,  and  in  its  third  conclusion  of  law  in 
holding  that  the  granting  of  the  new  trial  and  the  setting 
aside  of  the  default  were  null  and  wholly  void. 

We  think  that  the  facts  found  by  the  court  show  that  ap- 
pellees agreed  to  the  hearing  and  decision  of  the  motion  for 
a  new  trial  on  the  25th  day  of  that  month,  and  waived  the 
sooner  disposal  of  it.  At  the  time  the  motion  was  made 
there  can  be  no  question  about  the  court  having  jurisdiction 
to  hear  and  determine  it,  and  we  think  the  time  was  extended 
by  agreement.  The  non-personal  attendance  of  appellees  at 
the  time,  with  their  written  appearance  filed,  informing  the 
court  that  they  would  not  oppose  or  consent  to  the  granting  of 
the  new  trial  or  the  setting  aside  of  the  default,  and  that  the 
court  might  do  as  it  thought  proper,  amounts  to  a  tacit  ac- 
knowledgment of  the  Courtis  jurisdiction  to  then  hear  and  deter- 
mine the  motion  for  a  new  trial  as  well  as  the  motion  to  set 
aside  the  default.  This  court  has  repeatedly  held  that  the 
proper  time  for  filing  a  motion  for  a  new  trial  may  be  waived, 
although  section  13  of  the  act  under  which  the  city  court 
was  established  (see  1  R.  S.  1876,  p.  317,)  provides  that 
"New  trials  may  be  granted  by  such  judge  at  any  time 
within  ten  days  after  rendering  judgment,  according  to  the 
usages  in  the  circuit  court,''  etc.  Notwithstanding  this  pro- 
vision, parties  might  waive  their  rights  thereunder  as  they 
may  waive  any  other  legal  right.  Wilson  v.  Vance,  55  Ind. 
394 ;  Northcuit  v.  Buckles,  60  Ind.  577. 

This  is  not  a  question  of  acquiring  jurisdiction  by  agree- 
ment; the  court  had  jurisdiction  of  the  parties  and  subject- 
matter.     The  statute  makes  no  provision  as  to  the  time  in 
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which  the  court  may  set  aside  a  default ;  as  to  that  it  is  gov- 
eriK^  solely  by  the  practice  in  the  circuit  courts.  And  the 
motion  to  set  aside  the  default  against  Warren  Hill  was 
clearly  good. 

The  written  note  informing  the  court  that  appellees  would 
not  attend  and  oppose  the  motion  to  set  aside  the  default  ad- 
mits suflScient  notice  of  the  motion.  And  we  think  that  the 
appellees  are  bound  by  the  action  of  the  court  in  granting  a 
new  trial  to  Daniel  and  setting  aside  the  default  against  War- 
ren ;  and  that  the  court  erred  in  its  second  and  third  conclu- 
sions of  law.  But  there  is  no  judgment  thereoa  that  we  can 
reverse  on  account  of  such  error. 

Whether  the  court  changed  its  mind  after  stating  its  con- 
clusions of  law  we  can  not  tell.  But  when  it  came  to  ren- 
dering judgment,  it  appears  to  have  ignored  its  conclusions 
of  law  which  have  been  excepted  to  and  rendered  its  judg- 
ment upon  the  following  statement:  "That  the  execution 
mentioned  in  the  application  herein  is  void,  and  that  the 
sheriff  ought  to  be  restrained  from  paying  the  money  in  his 
hands  and  collected  on  said  execution  to  the  defendants,  and 
that  he  should  return  the  same  to  said  plaintiff  Daniel  Hill. 
It  is  therefore  ordered  and  adjudged,"  etc.  The  judgment 
only  covering  the  above  statement. 

Appellants  have  no  cause  to  complain  of  this  judgment  in 
so  &r  as  it  went,  and  neither  party  made  any  effort  to  get  it 
to  go  any  farther. 

The  judgment,  to  the  extent  it  was  rendered,  is  right,  and 
we  find  no  available  error  in  this  record. 

The  judgment  ought  to  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  in  all  things  affirmed,  with  costs. 

Filed  Jan.  26, 1884. 
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McNaught  v.  McAllister, 

Master  Commissioner. — Reference, — Practice. — Master'a  ReporL — Evidenoe, 
— A  cause  was  referred  to  a  master  "  to  hear  the  evidence,  find  the  facts 
and  report  the  same,  together  with  the  evidence."  The  master  reported 
that  he  was  requested  by  the  defendant  to  find  the  facts,  with  his  conclu- 
sions of  law  thereon,  which  he  accordingly  reported,  together  with  some 
but  not  all  of  the  evidence. 

HeW,  that  conclusions  of  law  were  not  authorized  by  the  order  of  refer- 
ence, and  it  was  not  error  to  strike  them  out. 

Held,  also,  that  such  an  order  of  reference  did  not  authorize  a  finding,  and 
that  a  motion  for  a  new  trial  before  the  court  made  a  finding  was  pre- 
mature. 

Hddy  also,  that,  inasmuch  as  all  the  evidence  was  not  reported,  ezceptioni< 
to  the  report,  which,  for  their  decision,  required  an  examination  of  the 
evidence,  could  not  be  considered. 

Same. — Semblc^  that  where  the  order  of  reference  to  a  master  requires  him 
to  report  the  facts  and  evidence,  and  he  omits  some  of  the  evidence,  the 
court  should,  before  discharging  him,  require  him  to  perfect  his  report. 

From  the  Owen  Circuit  Court. 

/.  H.  Fowler  and  8.  O,  Pickens^  for  appellant. 

D.  E,  Beem  and  W,  Hickam,  for  appellee. 

BiCKNELL,  C.  C. — This  was  a  suit  by  the  appellee  against 
the  appellant.  The  complaint  was  in  two  paragraphs.  The 
first  paragraph  was  upon  a  written  contract;  it  alleged  that 
by  the  terms  of  the  contract  the  plaintiff  was  entitled  to  re- 
cover from  the  defendant  a  certain  compensation  in  money  for 
services  rendered  in  carrying  on  and  managing  the  business 
of  the  defendant. 

The  second  paragraph  claimed  a  compensation  for  other 
work,  labor  and  services  by  the  plaintiff  for  the  defendant. 

A  motion  to  make  the  complaint  more  specific,  and  a  de- 
murrer to  the  complaint,  were  overruled. 

The  appellant  assigns  errors  upon  these  rulings,  but  waives 
them  by  failing  to  discuss  them  in  his  brief.  Byram  v.  Go/- 
braith,  75  Ind.  134. 

The  defendant  answered  in  three  paragraphs : 
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1.  The  general  denial. 

2.  Payment. 

3.  A  counter-claim  for  money  and  goods  taken  by  plain- 
tiff out  of  the  business. 

The  plaintiff  replied  in  denial. 

The  cause  was  referred  to  a  master  commissioner,  who  was 
ordered  "  to  hear  the  evidence  and  determine  the  facts,  and  to 
report  the  fiicts  to  the  court,  together  with  the  evidence.'' 

His  report  contains  the  statement  that  he  was  requested  by 
the  defendant  to  find  the  facts  specially,  and  to  state  the  con- 
clusions of  law  separately,  and  report  them,  with  the  evidence, 
and  the  report  contains  conclusions  of  law  stated  by  the 
master,  and  numbered  from  one  to  seven  inclusively. 

No  exception  was  taken  to^  the  conclusions  of  law  before 
the  commissioner,  but  in  the  circuit  court  the  defendant  ex- 
cepted to  all  of  the  conclusions  of  law,  and  thereupon  the 
court,  of  its  own  motion,  struck  from  the  report  of  the  com- 
missioner all  of  said  conclusions  of  law,  and  this  action  of  the 
court  is  assigned  by  the  appellant  as  error. 

The  master  commissioner  was  appointed  for  the  purposes 
of  this  case  only,  and  his  powers  were  prescribed  in  the  order 
appointing  him,  as  follows:  "  That  said  commissioner  be  and 
he  is  hereby  empowered  to  proceed  to  hear  the  ,evidence 
touching  the  issues  joined  herein,  and  that  after  such  hearing 
he  shall  proceed  to  find  and  determine  all  the  facts  under  the 
issues  in  said  cause,  and  report  the  same,  together  with  the 
evidence  in  the  cause,  to  this  court  on  the  third  day  of  the 
next  term  thereof." 

Such  a  reference  to  a  master  commissioner  is  merely  a  mode 
of  enabling  the  court  to  arrive  at  the  facts.  Hauser  v.  Roth, 
37  Ind.  89 ;  Stanton  v.  State,  ex  rel,  82  Ind.  463 ;  Lee  v.  State, 
ex  rel.,  88  Ihd.  256.  It  is  not  like  the  case  of  a  general  reference 
to  make  a  finding.  Upon  a  general  reference  the  trial  before 
the  master  is  like  a  trial  by  the  court.  Gilmore  v.  Board,  etc, 
35  Ind.  344.  And  upon  the  trial  before  the  master  on  a  general 
reference,  either  party  may  require  him  to  report  the  facts  and 
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conclusions  of  law  separately.  R.  S.  1881,  section  557;  Way 
V.  Fravel,  61  Ind.  162 ;  Lee  v.  State,  ex  reZ.,  supra.  But  upon  a 
special  reference  to  report  the  facts  only,  or  the  facts  and  the 
evidence,  the  master  can  not  exceed  his  authority,  and  has  no 
right  to  make  a  general  finding  in  the  case,  nor  to  state  con- 
clusions of  law. 

The  court,  therefore,  committed  no  error  in  striking  out 
the  conclusions  of  law,  nor  in  disregarding  the  exceptions  to 
such  conclusions;  they  were  not  proper  to  be  considered. 

The  appellant  also  assigns  as  errors  that  the  court  erred  in 
finding  any  sum  due  the  plaintiff,  and  in  finding  that  he  should 
recover  any  sum  of  money,  and  in  rendering  judgment  for  the 
plaintiff  for  any  sum  of  money.  These  are  not  proper  as- 
signments of  error.  Buskirk  Pr.  Ill,  112;  Smith  v.  Ryaiif 
83  Ind.  152;  Blizzard  v.  Riley,  83  Ind.  300. 

The  only  remaining  specification  of  error  is  ^he  third,  to 
wit :  The  court  erred  in  overruling  the  defendant's  exceptions 
to  the  master  commissioner's  report,  and  in  overruling  the 
motion  for  a  new  trial. 

The  exceptions  and  the  motion  were  made  together,  upon 
the  return  of  the  master's  report,  and  are  as  follows : 

"  Comes  now  the  defendant  and  excepts  to  the  report  of  the 
master  commissioner,  and  moves  the  court  for  a  new  trial  of 
this  cause,  for  the  following  causes,  to  wit : " 

1.  The  damages  assessed  by  the  master  commissioner  are 
excessive. 

2.  The  finding  and  assessment  of  the  master  commissioner 
is  too  large. 

3.  The  finding  and  report  of  the  master  commissioner  is 
not  sustained  by  sufficient  evidence. 

4.  That  said  finding  and  report  is  based  on  an  erroneous 
consideration  and  construction  of  the  evidence. 

5.  That  said  finding  and  report  show  that  the  defendant 
has  not  been  allowed  the  full  amount  of  his  credits,  as  shown 
by  the  evidence. 
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6.  That  said  finding  and  report  show  that  the  plaintiff  was 
entitled  to  no  damages. 

7.  That  the  finding  and  report  of  the  master  commissioner 
is  contrary  to  law. 

The  motion  for  a  new  trial  was  premature,  and  was  prop- 
erly overruled.  As  yet  there  had  been  no  trial,  the  court 
was  yet  to  make  its  finding  upon  the  facts  and  evidence  re- 
ported by  the  master.  There  was  no  motion  for  a  new  trial 
after  the  court  made  its  finding. 

So  far  as  the  writing  filed  by  the  defendants  presents  ex- 
ceptions to  the  report,  although  it  was  filed  in  proper  time 
for  that  purpose,  and  although  the  several  causes  therein  men- 
tioned may  be  treated  as  exceptions  to  the  report,  they  are  all 
comprised  in  these  two  objections,  to  wit,  that  the  commis- 
sioner's finding  of  facts,  as  stated  in  the  report,  is  not  sui»- 
tained  by  the  evidence,  and  is  contrary  to  law.  Both  of  these 
objections  require  for  determination  an  examination  of  the 
evidence ;  there  is  no  reason  suggested  why  the  commissioner's 
finding  of  the  fects  is  contrary  to  law,  except  that  the  evi- 
dence does  not  warrant  it ;  therefore  we  can  not  determine 
whether  the  action  of  the  court  in  overruling  the  exceptions 
to  the  report  was  right  or  wrong  unless  the  evidence  is  here. 

This  is  one  of  the  cases  in  which  the  master's  report  is  not 
part  of  the  record  unless  made  so  by  bill  of  exceptions  or  by 
order  of  the  court.  King  v.  Marsh,  37  Ind.  389 ;  Lee  v.  ^afe, 
ex  rd.y  supra.  Here  there  is  a  bill  of  exceptions,  embracing 
the  master's  report  of  the  facts  and  some  of  the  evidence,  and 
containing  the  statement,  *'  This  was  all  the  evidence  given  in 
the  cause."  But  the  bill  of  exceptions  shows  upon  its  face  that 
this  last  statement  is  not  true ;  it  contains  the  following  state- 
ment :  "  Here  the  parties,  by  agreement,  gave  in  evidence  the 
books  kept  by  plaintiff  and  his  clerks  pertaining  to  the  busi- 
ness," and  then  follows  an  enumeration  and  description  of 
several  books,  but  their  contents  do  not  appear.  It  has  been 
often  decided  that  this  court  will  not  consider  the  suflGciency 
of  evidence  to  sustain  a  finding,  where  a  bill  of  exceptions, 
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although  professing  to  contain  all  the  evidence^  shows  upon 
its  face  that  such  profession  is  not  true.  Gosgrove  v.  Cosby, 
86  Ind.  511 ;  Irwin  v.  ^iih,  72  Ind.  482 ;  Clay  v.  Clark,  76 
Tnd.  161. 

There  was,  therefore,  no  available  error  in  overruling  the 
appellant's  exceptions  to  the  report  of  the  master,  and  this 
completes  the  examination  of  the  errors  assigned  by  the  ap- 
pellant. 

Where  a  master  commissioner  is  required  to  report  only 
the  facts  and  the  evidence,  and  his  report,  when  returned  to 
the  court,  shows  upon  its  face  that  some  of  the  evidence  is 
not  reported,  the  court,  before  discharging  the  master,  should 
require  him  to  perfect  his  report  by  supplying  the  omitted 
evidence.     Reid  v.  State,  ex  rel.,  58  Ind.  406. 

The  appellee  has  assigned  cross  errors,  but  these  also  re- 
quire an  examination  of  the  evidence,  which  is  not  here,  and, 
therefore,  they  can  not  be  considered.  The  judgment  ought 
to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same 
is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 

FUed  Jan.  24, 1884. 
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149  406  Telegraph.— i^ai/urc  to  Transmit  Message. — PenaUy. — OomplainL — A  com- 

.,  plaint  to  recover  a  penalty  given  by  statute  for  failure  to  transmit  a  tel- 

fl66    229  egraph  message  need  not  aver  non-payment  of  the  penalty. 

llgj  SAJAE,—  C(mtraet. — Limiting  Liability. — In  a  suit  against  a  telegraph  com- 

^1  pany  for  the  penalty  of  $100  given  by  statute  for  failure  to  deliver  a 

message,  an  answer,  alleging  a  contract  with  the  plaintiff  stipulating 
that  tlie  liability  should  be  limited  to  twenty-five  cents,  is  bad  because 
the  contract  is  invalid. 
Pleading. — Construction  of. — A  pleading  must  be  considered  with  reference 
to  the  general  theory  on  which  it  proceeds,  and  if  not  good  in  that  re- 
spect it  is  bad. 
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Ii^STRUCnoNS. — Praetiee. — Instmctionfl  must  be  considered  ad  a  whole,  and 
if  together  they  present  the  law  of  the  case  correctly  and  without  con- 
tradiction, objections  to  any  of  them  separately  will  not  be  available. 

From  the  Monroe  Circuit  Court. 

J.  H.  Louden  and  R.  IF.  Mera,  for  appellant. 

/.  R.  East  and  W.  H.  East,  for  appellee. 

Elliott,  J. — This  action  was  brought  by  the  appellee  to 
recover  the  statutory  penalty  for  the  &ilure  of  the  appellant 
to  transmit  and  deliver  a  message. 

It  is  said  that  the  complaint  is  bad  because  it  does  not  aver 
that  the  penalty  is  unpaid,  but  we  deem  this  position  unten- 
able. The  purpose  of  such  an  allegation  in  an  action  on  a 
contract  is  to  show  a  breach  by  non-payment,  but  in  actions 
on  torts  or  for  penalties  there  is  no  necessity  for  showing  a 
failure  to  pay  the  damages  or  the  penalty. 

Complaint  is  made  of  the  ruling  on  demurrer  to  the  third 
paragraph  of  the  answer.  The  general  theory  of  this  para- 
graph is  that  the  company  was  absolved  from  liability  by  a 
contract  with  the  sender  of  the  message,  stipulating  that  the 
extent  of  the  liability  should  be  twenty-five  cents,  and  as 
such  a  contract  is  invalid  the  answer  is  bad.  Western  Union 
Tel  Go.  v.  Fe7iton,  52  Ind.  1  ,•  Western  Union  Tel.  Go.  v.  Meeky 
49  Ind.  53;  Western  Union  Tel.  Go.  v.  Buchanan^  35  Ind. 
429  (9  Am.  R.  744) ;  Western  Union  Tel  Go.  v.  Adams,  87 
Ind.  598;  8.  C,  44  Am.  R.  776. 

A  pleading  is  to  be  judged  from  its  general  tenor  and  scope, 
and  not  from  detached  or  isolated  allegations.  Where,  as 
here,  the  controlling  theory  upon  which  the  pleading  proceeds 
is  that  there  is  a  contract  absolving  from  liability,  it  must  be- 
good  on  that  theory  or  it  will  not  be  good  at  all.  A  plead- 
ing assuming  to  proceed  on  a  definite  theory  can  not  be  made 
good  on  some  other  by  casting  into  it  isolated  and  subsidiary 
statements,  which  if  fully  pleaded  in  a  separate  paragraph 
might  constitute  a  defence.  Mescall  v.  TuUy,  91  Ind.  96; 
Platter  v.  City  of  Seymour ,  86  Ind.  323 ;  Johnston  v.  Griest,  85 
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Ind.  503 ;  Jackson  School  Tp.  v.  Farloio,  75  Ind.  118 ;  Neidefer 
V.  Ghastain,  71  Ind.  363  (36  Am.  R.  198) ;  Kiinble  v.  Christie, 
55  Ind.  140. 

The  instructions,  considered  as  a  whole,  and  it  is  our  duty 
to  so  consider  them,  express  the  law  quite  as  favorably  to  the 
appellant  as  it  had  ahy  right  to  ask.  It  is  riot  proper  to  de- 
tach one  instruction  from  the  others,  and  assail  it  on  the 
ground  that  it  does  not  fully  or  accurately  state  the  law,  for 
it  is  not  to  be  expected  that  one  instruction  will  do  this.  All 
that  can  be  reasonably  asked  is  that  the  instructions,  taken 
as  an  entirety,  shall,  without  contradiction,  present  a  clear 
and  just  view  of  the  law  to  the  jury. 

The  first  instruction  given  by  the  court  contains  this  state- 
ment: "Where  an  electric  telegraph  company  undertakes 
to  transmit  and  deliver  a  message,  it  must  be  done  with  im- 
partiality, in  good  faith,  and  in  the  order  of  time  in  which  it 
was  received,  and  if  the  defendant  in  this  case  has  failed  to  do 
this,  then  the  law  gives  the  plaintiff  in  this  case  one  hundred 
dollars."  It  is  apparent  that  the  court  was  here  stating  in 
general  terms  the  duty  of  the  telegraph  company,  and  as  the 
general  duty  is  correctly  stated  there  is  no  error.  In  another 
instruction  the  jury  were  told  that  if  "the  company  in  good 
feith  attempted  to  deliver  the  message,  but  was  unable  to  do 
so  because  of  the  fact  that  the  address  was  uncertain  and  am- 
biguous, then  the  company  is  not  liable."  And  in  another 
of  the  instructions  it  was  said:  "You"  (the  jury)  "are  to 
decide  from  the  evidence  whether  t'he  defendant  did  transmit 
promptly  and  impartially  said  message,  and  after  its  receipt 
at  Bloomington  the  defendant  used  all  reasonable  diligence 
to  deliver  the  same  and  failed  to  do  so,  and  that  the  reason 
of  said  failure  was  the  ambiguous  address,  then  you  would 
have  to  find  for  the  defendant." 

We  can  not  disturb  the  verdict  on  the  evidence. 

Judgment  affirmed. 

Filed  Jan.  25, 1884. 
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No.  11,059. 

Taylor  v.  Wright,  Administrator. 

DscEDENTS'  Estates. — Expenses  cf  AdminiatreUion, — Order  of  Payment, — 
Costs  incurred  by  an  executor  or  administrator  in  prosecuting  claims  in 
favor  of  an  estate,  or  in  defending  actions  brought  against  the  estate,  are 
to  be  r^^rded  as  expenses  of  administration,  and  under  sections  2378  and 
2434,  B.  S.  1881,  are  entitled  to  priority  of  payment  over  claims  of  other 
classes;  but  costs  incurred  by  claimants  in  the  successful  prosecution  of 
claims  against  an  estate,  can  not  be  classed  as  expenses  of  administration, 
and  are  to  be  paid  in  the  same  order  as  the  claims  in  which  they  are 
recovered. 

Same. — Attorneys'  Fees, — An  administrator  can  not,  on  settlement,  receive 
credit  for  attorneys'  fees  incurred  by  him  and  paid  to  a  law  firm  of 
which  he  is  himself  a  member,  sharing  in  the  amount  so  paid. 

Same. — Right  of  Tried  by  Jury, — There  is  no  right  to  a  trial  by  jury  of  ex- 
ceptions to  the  report  of  an  administrator. 

From  the  Montgomery  Circuit  Court. 

T.  E.  Ballard  and  M,  E,  OiodfeUer,  for  appellant. 

J.  Wright  and  /.  3/.  .sW/er,  for  appellee. 

Hammond,  J. — The  appellee,  as  administrator  of  the  es- 
tate of  George  W,  Driskill,  deceased,  filed  in  the  court  below 
his  report,  with  vouchers,  for  the  final  settlement  of  the  estate* 
The  report  shows  that  the  whole  amount  of  assets  which 
came  into  his  hands  as  such  administrator  was  $1,751.74. 
He  asked  credit  for  f  1,385.01,  leaving  for  payment  on  claims 
$366.73.  With  his  report  he  also  filed  a  statement  showing 
the  amount  of  unpaid  claims,  with  the  pro  rata  amount  to  be 
paid  on  each,  from  which  it  appears  that  the  estate  was  badly 
insolvent,  the  balance  in  the  administrator's  hands  being  suffi- 
cient to  pay  only  about  seven  per  cent,  of  the  indebtedness. 

Proceedings  in  the  estate  prior  to  the  filing  of  the  final  re- 
port are  not  in  the  record,  but  it  is  to  be  inferred  from  this 
report  that  there  was  a  previous  order  of  court  directing  the 
settlement  of  the  estate  as  insolvent. 

Among  the  unpaid  claims  against  the  estate  reported  by 
the  administrator  were  two  in  favor  of  the  appellant,  amount- 
ing to  $2,292.39,  upon  which,  as  the  pro  rata  amount  due 
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thereon,  there  was  to  be  paid  $156.18  out  of  the  balance  in 
the  hands  of  the  administrator. 

In  the  credits  claimed  by  the  administrator  was  one  on 
voucher  number  eighteen  for  $465,  paid  to  Wright  and  Seller, 
for  services  as  attorneys  for  the  estate ;  another  for  $100  for 
the  personal  services  of  the  administrator ;  and  another  for 
$140.62,  paid  to  the  clerk  for  costs. 

The  appellant  appeared  and  filed  an  exception  to  each  of 
the  above  items.  Exception  No.  1  related  to  the  $465  paid 
to  Wright  and  Seller;  exception  No.  2  to  the  $100  claimed 
by  the  administrator  for  his  personal  services;  and  exception 
No.  3  to  the  amount  paid  to  the  clerk  as  costs.  The  appel- 
lee demurred  to  each  exception.  The  demurrer  was  over- 
ruled as  to  the  first  and  second  exceptions  and  sustained  as 
to  the  third.  Issues  were  joined  on  the  first  and  second  ex- 
ceptions. The  appellant  demanded  a  trial  by  jury,  which  the 
court  refused.  There  was  a  trial  by  the  court,  with  a  special 
finding  of  facts  and  conclusions  of  law  thereon,  and  over  the 
appellant^s  exceptions  to  the  conclusions  of  law  the  court 
approved  the  report  of  the  administrator.  All  the  questions 
in  the  case  can  be  disposed  of  in  considering  the  rulings  of  the 
court  in  sustaining  a  demurrer  to  the  appellant^s  third  excep- 
tion to  the  administrator's  report,  in  refusing  a  trial  by  jury, 
and  in  the  conclusions  of  law  from  the  facts  specially  found. 

The  substance  of  the  third  exception  to  the  report  was 
that  the  $140.62,  paid  by  the  administrator  to  the  clerk  on 
costs,  was  for  costs  incurred  and  recovered  by  persons  who 
had  successfully  prosecuted  claims  against  the  estate;  such 
costs  having  been  recovered  by  them  as  parts  of  their  judg- 
ments or  allowances  against  the  estate.  It  was  alleged  that 
the  administrator  had  improperly  paid  these  costs  in  full. 
By  the  former,  and  also  by  the  present  decedents'  act,  in  the 
order  prescribed  for  the  payment  of  claims,  expenses  of  ad- 
ministration were  and  are  required  to  be  paid  before  any 
other  claims.  Section  109,  2  R.  S.  1876,  p.  534;  section 
2378,  R.  S.  1881.     If,  therefore,  the  costs  mentioned  in  the 
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third  exception  were  a  part  of  the  expenses  of  administra- 
tion, it  was  proper  that  they  should  be  paid  in  full  before 
making  any  payment  on  other  claims.  But  we  are  of  the 
opinion  that  such  costs  can  not  be  regarded  as  expenses  of 
administration.  Where  costs  are  incurred  by  an  administra- 
tor in  the  proper  defence  of  claims  filed  against  the  estate, 
or  in  prosecuting  claims  in  fiivor  of  the  estate  against  others, 
such  costs  pertain  to  expenses  of  administration,  and  their 
payment  has  preference  over  other  claims.  But  costs  incurred 
by  persons  in  prosecuting  claims  against  the  estate  should  not 
be  regarded  as  expenses  of  administration.  Where  such  costs 
are  recovered  as  a  sequence  of  the  recovery  of  allowances  of 
claims  against  the  estate,  they  stand  on  the  same  footing  as 
such  claims ;  in  fact,  are  a  part  thereof,  and  are  to  be  paid  in 
the  same  order.  They  can  not  be  paid  in  full  unless  the  as- 
sets of  the  estate  are  sufficient  to  pay  in  full  all  claims  of  the 
class  to  which  they  belong. 

The  law  contemplates  that  a  party  to  a  suit  pays  his  own 
costs ;  their  payment  may  be  enforced  against  him  by  fee-bill. 
If  he  is  successful  in  his  suit  he  recovers  his  costs  of  the  ad- 
verse party,  and  the  costs  thus  recovered  belong,  and  must 
be  paid,  to  him.  Armsworth  v.  Scotteny  29  Ind,  495;  Palmer 
v.  OloveTy  73  Ind.  529.  Where,  in  prosecuting  a  claim  against 
an  estate,  one  recovers  such  claim  with  his  costs,  the  payment 
of  his  costs  has  no  preference,  but  follows  the  same  order  of 
the  claim,  in  the  prosecution  of  which  they  are  recovered ;  and 
such  costs  will,  according  to  the  assets  of  the  estate,  be  entitled 
to  a  full  or  pro  rata  payment  with  all  claims  of  the  same  class. 

We  think  the  court  erred  in  sustaining  the  demurrer  to  the 
appellant's  third  exception  to  the  report. 

We  are  of  the  opinion  that  there  was  no  error  in  refusing 
a  trial  by  jury.  Section  2391,  R.  S.  1881,  now  amended  by 
sfction  24  of  the  act  of  March  7th,  1883  (Acts  1883,  p.  161), 
clearly  has  in  view  that  matters  in  dispute  arising  on  excep- 
tions to  the  reports  of  executors  and  administrators,  shall  be 
heard  by  the  court,  without  a  jury.     A  proceeding  of  this 
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kind  is  not  a  civil  ease  within  the  meaning  of  section  20,  art. 
1,  of  Constitution  of  the  State.  Section  65,  R.  S.  1881 ;  An- 
derson V.  Caldwell,  91  Ind.  451. 

Tlie  case  of  Cl&user  v.  Rucknian,  89  Ind.  65,  and  cases 
therein  cited,  occurred  under  the  decedents'  act  of  1852.  Sec- 
tion 188  of  that  act,  2  R.  S.  1876,  p.  556,  is  omitted  in  the 
present  decedents'  act. 

The  special  finding  of  facts  and  conclusions  of  law  by  the 
'  court  below  were  as  follows  : 

"At  the  request  of  the  defendant  and  exceptor,  Henry  W. 
Taylor,  the  court  makes  the  following  special  finding  of  facta 
and  conclusions  of  law : 

"  1.  The  court  finds  that  the  plaintiff,  James  Wright,  was, 
on  the  20th  day  of  January,  1878,  duly  appointed,  and  has 
since  been,  and  now  is  the  legal  and  acting  administrator  of 
the  estate  of  George  W.  Driskill,  deceased. 

"  2.  The  court  further  finds  that  the  defendant  and  excep- 
tor herein,  Henry  W.  Taylor,  is  a  creditor  of  said  estate,  and 
is  interested  in  said  estate  in  this,  that  there  is  now  due  and 
owing  to  him  from  said  estate  the  sum  of  $2,292.39,  which 
has  been  allowed  by  the  court  against  said  estate. 

"3.  The  court  further  finds  that  on  the  25th  day  of  Jan- 
uary, 1883,  the  plaintiff,  James  Wright,  as  administrator  of 
said  estate,  filed  in  said  circuit  court  the  final  settlement  and 
report  put  in  issue  by  the  exceptions  herein,  and  asked  the 
approval  thereof  by  the  court. 

"  4.  The  court  further  finds  that  the  said  James  Wright  is 
a  practicing  attorney  at  law  and  a  member  of  the  bar  of  said 
circuit  court ;  and  that  there  exists  between  said  James  Wright 
and  one  James  M.  Seller  a  copartnership  for  the  purpose  of 
practicing  law  and  doing  general  legal  business,  and,  by  the 
terms  of  said  copartnership,  said  Wright  and  said  Seller  share 
equally  in  all  fees  and  allowances  which  either  may  receive 
for  legal  services,  and  also  in  whatever  compensation  either 
may  in  any  case  receive  for  personal  services  rendered  in  the 
settlement  of  any  estate  by  either  of  them  as  executor  or  ad- 
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ministrator,  and  said  copartnership  has  so  continued  to  exists 
doing  business  under  the  firm  name  and  style  of  Wright  & 
Seller,  since  the  said  appointment  of  said  James  Wright  as 
administrator  of  said  estate,  and  for  a  long  time  prior  thereto. 

"  5.  The  court  further  finds  that  the  several  items,  amount- 
ing to  the  sum  of  $465,  mentioned  in  voucher  number  eighteen 
of  said  report,  and  for  which  said  James  Wright  asks  credit 
in  said  report,  were  allowed  and  paid  out  of  the  assets  of  said 
estate,  without  any  order  of  court,  by  said  Wright  to  said  firm 
of  Wright  &  Seller,  for  legal  services  rendered  in  conducting, 
on  behalf  of  said  estate,  divers  suits  and  defences,  incident 
to  the  settlement  of  said  estate;  and  that,  in  conducting  said 
suits  and  defences,  said  firm  appeared  as  attorneys  for  said 
James  Wright,  administrator  of  said  estate,  and  the  greater 
portion  of  said  legal  services  were  performed  by  said  James 
Wright  as  a  member  and  in  the  name  of  said  firm,  appearing 
in  all  of  said  suits  in  the  firm  name  of  Wright  &  Seller. 

"  6,  The  court  further  finds  that  said  legal  services,  so  ren- 
dered by  said  firm  of  Wright  &  Seller,  were  of  the  value  of 
$465. 

"  7.  The  court  further  finds  that  $120  of  said  $465  was  so 
paid  to  said  firm  prior  to  the  19th  day  of  September,  1881, 
and  that  the  remainder  of  said  $465  was  so  paid  to  said  firm 
since  said  19th  day  of  September,  1881 ;  and  all  of  said  ser- 
vices were  so  rendered  by  said  firm  prior  to  said  19th  day  of 
September,  1881. 

"  8.  And  the  court  further  finds  that  the  said  James  Wright, 
administrator,  is  not  guilty  of  any  wrongful  or  fraudulent 
conduct  in  refusing  to  admit  any  claim  against  said  estate,  on 
the  claim  or  appearance  docket,  nor  in  permitting  any  claim 
against  sai4  estate  to  be  transferred  to  the  issue  docket  for  trial. 

"  From  the  above  and  foregoing  fiicts,  the  court  finds  the 
following  as  its  conclusions  of  law :  That  the  account  and 
final  settlement  report  of  James  Wright,  administrator  of  the 
estate  of  George  W.  Driskill,  deceased,  is  correct,  and  that 
the  same  ought  to  be  approved." 
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The  question  presented  by  the  foregoing  finding  of  facts 
and  conclusions  of  law  is,  whether  an  executor  or  adminis- 
trator may,  out  of  trust  funds  with  which  he  is  chargeable, 
pay  for  legal  services  rendered  the  estate  by  a  law  firm  of 
which  he  is  a  member,  sharing  himself  in  the  amount  paid  ? 
After  most  careful  consideration,  we  are  compelled  to  answer 
this  question  in  the  negative. 

Section  149  of  the  decedents' act  of  1852,  which  remained 
in  force  until  September  19th,  1881,  2  R.  S.  1876,  p.  546, 
provided  that  the  court  should  allow  an  executor  or  admin- 
istrator reasonable  attorney's  fees,  where  he  employed  an  at- 
torney in  the  management  of  the  estate,  but  that  such  attor- 
ney's fees  should  not  be  included  in  the  allowance  to  such 
executor  or  administrator  for  his  personal  services.  The  same 
provision  is  contained  in  the  present  decedents'  act,  which 
went  in  force  September  19th,  1881.  Section  2396,  R.  S. 
1881.  These  provisions  are  too  plain  for  construction.  The 
obvious  intent  of  the  Legislature  in  their  enactment  was  to 
take  from  executors  and  administrators  of  estates  temptation 
for  incurring  useless  expense  in  the  settlement  of  the  estates 
represented  by  them.  Every  claim  filed  against  an  estate 
must  be  rejected  by  the  executor  or  administrator  before  it 
can  become  the  subject  of  litigation.  The  inducement  to  re- 
ject claims,  without  regard  to  their  merit,  would  be  greatly 
increased  if  the  executor  or  administrator  might  receive  or 
share  in  attorneys'  fees  in  resisting  their  payment.  The  spe- 
cial finding  of  facts  exonerates  the  appellee  from  fraud  or 
wrong.  Our  opinion  is  not  based  upon  any  suspicion  that 
the  services  rendered  by  the  firm  of  which  he  was  a  member 
were  unnecessary,  or  that  their  charges  were  exorbitant. 
Under  the  statute  no  compensation  whatever  can  be  paid  to 
an  administrator  for  services  as  attorney  in  the  estate  repre- 
sented by  him,  without  reference  to  any  question  of  actual 
fraud. 

The  principle  is  the  same  as  that  which  prevents  an  admin- 
istrator from  buying  real  estate,  directly  or  indirectly,  at  a 
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sale  made  by  him  under  an  order  of  court.  In  such  case, 
however  fair  and  honest  the  transaction  may  be,  the  sale  on 
the  general  principle  of  protecting  trusts  is  void.  Morgan 
V.  WaUleSy  69  Ind.  260. 

The  statute  prohibiting  executors  and  administrators  from 
receiving  compensation  for  services  as  attorneys  in  estati^s 
represented  by  them  is  simply  declaratory  of  the  common 
law.     A  learned  text-writer  says : 

"  In  the  United  States,  trustees  are  entitled  to  reasonable 
compensation.  But  both  in  England  and  the  United  States, 
a  trustee  can  receive  no  indirect  profit  from  the  estate  by  rea- 
son of  his  connection  with  it.  Thus  a  trustee  can  not  be  ap- 
pointed receiver  with  a  salary,  nor  would  he  be  appointed 
without  compensation  except  nnder  peculiar  circumstances ; 
for  it  is  his  duty  to  superintend  and  watch  over  the  receiver. 
*  *  *  If  trustees  are  factors,  or  brokers,  or  commission 
agents,  or  auctioneers,  or  bankers,  or  attorneys,  or  solicitors, 
they  can  make  no  charges  against  the  trust  estate  for  services 
rendered  by  them  in  their  professional  capacity  to  the  estate 
of  which  they  are  trustees.  They  may  employ  the  services 
of  such  agents,  if  necessary,  and  pay  for  them  from  the  es- 
tate ;  but  if  they  undertake  to  act  in  such  capacities  them- 
selves for  the  estate,  they  can  receive  no  compensation.  This 
rule  is  so  strict,  that  if  the  trustee  has  a  partner,  and  employs 
such  partner,  no  charge  can  be  made  by  the  firm ;  but  if  the 
trustee  is  excluded  from  all  participation  in  the  compensa- 
tion, the  partner  of  the  trustee  may  be  paid  like  any  other 
person  for  similar  services/'     1  Perry  Trusts,  section  432. 

In  HoiLffh  V.  Harvey,  71  111.  72,  it  was  decided  that  an 
executor  could  receive  no  compensation  for  "professional  ser- 
vices as  an  attorney  at  law  in  defending  a  suit  brought  against 
the  estate  represented  by  him.  It  was  said  in  that  case :  "  It 
never  could  have  been  the  intention  of  the  law-making  power 
to  furnish  a  motive  for  executors  and  administrators  to  em- 
bark in  litigation  on  behalf  of  the  estate.  For,  if  they  are 
to  be  allowed  compensation  for  their  time  and  trouble  in  as- 
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certaining  facts  and  finding  witnesses  by  whom  they  could  be 
proven,  they  might  find  pretexts  to  keep  themselves  in  con- 
stant employment  at  the  expense  of  the  estate.  We  have  no 
doubt  but  the  services  in  this  case  were  rendered  as  claimed, 
and  were  highly  beneficial  to  the  estate.  But  however  that 
may  be,  to  sanction  the  claim  would  be  not  only  to  set  a  bad 
precedent,  but  violate  an  established  and  salutary  rule  of  law." 

The  fact  that  the  appellee  had  a  partner  who  assisted  in 
performing  the  services  charged  for  can  make  no  difference. 
To  hold  that  an  executor  or  administrator,  while  he  may  not 
be  compensated  out  of  the  estate  for  his  individual  legal  ser- 
vices, can  share  with  a  partner  compensation  for  legal  ser- 
vices rendered  the  estate  by  the  firm,  would  be  suggesting 
an  easy  method  for  evading  the  law. 

The  court  erred  in  its  conclusions  of  law. 

Judgment  reversed,  at  the  personal  costs  of  the  appellee, 
with  instructions  to  the  court  below  to  reject  the  report  fo'r 
final  settlement  filed  by  the  appellee,  and  to  require  him  to 
file  an  amended  report,  and  for  further  proceedings  in  ac- 
cordance with  this  opinion. 

Filed  Jan.  25,  1884. 
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I  93   1281  Bastabdy. ^Evidenee. — When  the  testimony  in  a  bastardy  case  shows  that 

I  I  a  fully  developed  child  was  born  eight  months  after  the  defendant  had 

connection  with  the  relatrix,  and  fails  to  show  any  connection  with  any 
other  person  about  that  time,  the  court  can  not  say  from  the  appearance 
of  such  child  that  it  must  have  been  begotten  before  the  defendant  had 
connection  with  the  relatrix,  and  consequently  was  not  begotten  by  him. 
Same. — The  admission  of  testimony,  that  the  defendant  had  connection 
with  the  relatrix  a  year  or  two  before  the  child  was  begotten,  is  ren- 
dered unnecessary  when  the  defendant  admits,  his  connection  with  the 
.relatrix  about  the  time  the  child  was  begotten. 
Same. — A  mere  inquiry  of  the  defendant  as  to  an  excuse  for  leaving  the 
relatrix  at  a  certain  time  does  him  no  injury  when  such  act  is  denied. 
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Same. — Orosg- Examination  q/"  Rdatrix.— An  inquiry  upon  the  crofls-exam- 
ination  of  the  relatrix  as  to  the  color  of  the  child's  hair  and  eyes  was 
properly  excluded,  as  such  evidence  was  affirmative  in  its  character  and 
nut  within  the  scope  of  the  cross-examination. 

Same. —  Witness. — Impea/^meni. — When  the  defendant  in  such  case  calls  a 
witness  to  prove  that  the  witness  had  connection  with  the  relatrix  about 
the  time  the  child  was  begotten,  And  the  witne^is  denies  such  intercourse, 
the  defendant  can  not  impeach  such  witness  by  proving  that  he  has 
made  statements  in  contradiction  of  his  present  testimony. 

From  the  Jennings  Circuit  Court. 

/.  0.  Cravens,  for  appellant. 

D,  Ocermyer  and  W.  G.  Hollandy  for  appellee. 

Best,  C. — This  was  a  prosecution  for  bastardy.  The  cause 
was  tried  by  a  jury.  Verdict  and  judgment  for  the  State. 
A  motion  for  a  new  trial  was  overruled,  and  this  ruling  is  as- 
signed as  error. 

This  motion  embraced  many  reasons,  but  we  will  only  con- 
sider those  mentioned  in  appellant's  brief. 

It  is  first  insisted  that  the  verdict  is  contrary  to  the  evi- 
dence. This  position  is  based  upon  the  assumption  that 
the  case  made  by  the  State  was  completely  overthrown  by  the 
appellant's  testimony,  and  hence  the  verdict  was  contrary  to 
the  evidence.  The  question  made  thus  arises.  The  relatrix's 
child  was  born  on  the  27th  day  of  September,  1882,  and  she 
testified  that  it  was  begotten  about  the  first  of  the  previous 
February ;  that  the  appellant  was  the  &ther  of  the  child,  and 
that  no  other  person  had  sexual  intercourse  with  her  about  the 
time  the  child  was  begotten.  The  appellant  admitted  that  he 
had  intercourse  with  her  on  the  night  of  January  30th, 
1882,  and  a  number  of  times  within  ten  days  thereafter,  but 
denied  that  he  had  any  connection  with  her  at  any  other  time 
during  the  month  of  January.  The  testimony  further  showed 
that  criminal  relations  had  existed  between  these  parties  for 
two  or  three  years  previous  to  this  time,  but  &iled  to  show 
that  any  acts  of  intercourse  had  occurred  between  them  within 
two  or  three  months  immediately  preceding  the  time  when 
Vol.  93.— 9 
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this  child  was  begotten.  This  to.stimony,  considered  alone,  was 
abundantly  sufficient  to  establish  the  paternity  of  this  child. 
This  the  appellant  concedes,  but  he  ofKred  testimony  to  show 
that  the  child,  at  its  birth,  had  gone  the  full  period  of  gesta- 
tion, and,  assuming  such  fact  to  have  been  established,  he  in- 
sists that  it  must  have  been  begotten  before  the  30th  of  Jan- 
uary, and  therefore  he  is  not  shown  to  be  the  father  of  the 
child.  The  testimony  introduced  to  establish  the  duration 
of  the  period  of  gestation  consisted  of  the  statements  of  an  at- 
tending physician  as  to  the  appearance  and  general  develop- 
ment of  the  child  at  its  birth,  together  with  the  opinions  of 
physicians  that  the  appearance  ahd  general  development  de- 
scribed indicated  that  such  child  had  gone  the  full  period  of 
gestation.  Upon  this  proposition,  however,  all  the  physi- 
cians examined  did  not  agree  that  it  could  be  reliably  deter- 
mined, from  these  things  alone,  whether  the  period  of  gesta- 
tion was  eight  or  nine  months. 

This  is  the  case  made  by  the  record  upon  this  point,  and  it 
is,  as  it  seems  to  us,  obvious  from  its  mere  statement  that  we 
can  not  disturb  the  verdict  of  the  jury  upon  this  question  of 
fact.  The  testimony  of  the  relatrix  that  the  child  was  begot- 
ten by  the  appellant  about  the  first  of  February,  1882,  and 
his  admission  that  he  had  connection  with  her  at  that  time, 
were  certainly  sufficient,  in  the  absence  of  any  evidence  that 
any  other  person  ever  had  connection  with  her,  to  fix  the 
charge  upon  him,  and  as  the  child  was  born  about  eight  months 
thereafter,  we  can  not  say  that  the  testimony  as  to  its  appear- 
ance and  general  development  at  birth  shows  that  it  was  not 
then  begotten  by  him.  If  it  were  conceded  that  the  testi- 
mony upon  this  question  furnished  a  fair  preponderance  in  his 
favor,  this  would  not  authorize  us  to  disturb  the  judgment,  as. 
this  will  not  be  done  where  the  evidence  legally  tends  to  sup- 
port the  verdict.  This  is  the  general  rule,  and  is  applicable 
to  a  case  where  a  party  insists  that  his  testimony  overcomes 
the  case  made  by  his  adversary.  Applying  this  rule  to  the 
question  under  discussion,  we  can  not  say  that  the  verdict  is 
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contrary  to  the  evideuce,  and,  therefore,  can  not  disturb  the 
judgment  upon  this  ground. 

It  is  next  insisted  that  the  court  erred  in  permitting  thi' 
State  to  prove  acts  of  intimacy  between  the  appellant  and  the 
relatrix  a  year  or  two  previous  to  the  time  this  child  was  be- 
gotten. Proof  of  such  acts  is  generally  admissible  for  the 
purpose  of  lending  probability  to  the  testimony  of  the  relatrix 
that  the  appellant  had  connection  with  her  at  the  time  the 
child  was  begotten.  This  testimony,  however,  was  wholly  un- 
necessary in  this  case,  as  the  appellant  admitted  such  acts  of 
intercourse,  and  this  admission  rendered  the  testimony  harm- 
less if  erroneous.  The  admission  of  the  appellant  that  he  had 
intercourse  with  the  relatrix  about  the  time  the  child  was  be- 
gotten was  sufficient  to  establish  such  fact,  and  as  the  intro- 
duction of  other  testimony  only  tending  to  establish  the  same 
feet  could  not  possibly  harm  him,  no  available  error  was  com- 
mitted in  its  admission  if  otherwise  wrongful. 

On  the  30th  of  January,  1882,  the  appellant  took  the  relatrix 
with  him  to  Richmond,  in  this  State,  and  there  remained  with 
her  at  a  hotel  for  ten  days,  at  the  expiration  of  which  time  he 
left  her  and  went  to  his  home.  Upon  his  examination  the 
State  was  permitted  to  ask  him  if  he  did  not,  as  an  excuse  for 
leaving  the  relatrix,  arrange  with  a  colored  man  at  the  hotel 
to  make  a  statement  that  there  were  two  persons  there  who 
were  about  to  arrest  him,  and  it  is  insisted  that  this  ruling 
was  wrong.  We  can  not  see  its  relevancy,  nor  can  we  see  how 
the  appellant  was  injured  by  it.  He  denied  having  made  the 
arrangement,  and  the  mere  inquiry  did  not,  as  we  think,  affect 
him  injuriously,  and,  therefore,  this  ruling  furnishes  no  reason 
for  the  reversal  of  the  judgment. 

Upon  the  cross-examination  of  the  relatrix,  the  appellant 
propounded  to  her  this  question :  "What  is  the  color  of  the 
child's  hair  and  eyes?"  and  proposed  to  prove  by  her,  in  con- 
nection therewith,  that  their  color  was  different  from  the  color 
of  the  hair  and  eyes  of  the  relatrix,  the  appellant,  and  their 
parents.    This  question  was  excluded,  and  the  appellant  com- 
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plains  of  the  ruling.  This  ruling  was  right.  The  inquiry 
was  not  proper  upon  cross-examination,  and,  if  for  no  other 
reason,  the  question  was  properly  excluded  upon  such  ground. 
The  evidence  was  aflBrmative  in  its  character,  and  was  not 
within  the  scope  of  the  cross-examination.  If  there  had  been 
any  question  as  to  the  existence  of  the  child,  possibly  such 
inquiry  would  have  been  admissible,  but  the  offer  to  prove 
the  color  of  the  hair  and  eyes  of  the  relatrix,  the  appellant 
and  their  parents,  shows  conclusively  that  the  inquiry  was  not 
made  for  any  such  purpose,  but  for  the  purpose  of  establish- 
ing a  defence  by  aflBrmative  matter.  No  error  was,  there- 
fore, committed  by  this  ruling. 

.The  appellant  called  Scott  McNew  as  a  witness,  and  sought 
to  prove  by  him  that  he,  the  witness,  had  sexual  intercourse 
with  the  relatrix  about  the  time  the  child  was  begotten.  This 
the  witness  denied,  and  thereupon  the  appellant  asked  the 
witness  if. he  had  not,  at  a  certain  time  and  place,  stated  to 
several  persons  that  he  had  had  sexual  intercourse  with  the 
relatrix  about  the  time  the  child  was  begotten.  This  ques- 
tion, upon  objection,  was  excluded^  and  this  ruling  the  appel- 
lant insists  was  error  The  evident  purpose  of  this  inquiry 
was  to  impeach  this  witness  by  proof  of  statements  made  out 
of  court,  and  the  appellant  contends  that  though  he  had 
called  the  witness  he  was  entitled  to  thus  impeach  him  under 
section  507,  R.  S.  1881 .  This  section  provides  that "  The  party 
producing  a  witness  shall  not  be  allowed  to  impeach  his  credit 
by  evidence  of  bad  character,  unless  it  was  indispensable  that 
the  party  should  produce  him,  or  in  case  of  manifest  surprise, 
when  the  party  shall  have  this  right ;  but  he  may,  in  all  cases, 
contradict  him  by  other  evidence,  and  by  showing  that  he 
has  made  statements  different  from  his  present  testimony." 

The  last  clause  of  this  section,  it  is  insisted,  authorized  the 
appellant  to  prove  these  statements,  and  therefore  he  was  en- 
titled to  make  the  above  inquiry  in  order  to  lay  the  proper 
foundation  for  the  impeachment  of  the  witness.  If  not  au- 
thorized to  thus  impeach  his  witness,  he  was  not  entitled  to 
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make  the  inquiry,  and  hence  the  correctness  of  the  ruling  de- 
pends upon  his  right  to  make  proof  of  such  statements.  This 
right  depends  upon  the  proper  construction  of  this  clause 
of  the  statute.  If  the  term  "  testimony  "  embraces  everything 
a  witness  may  say  upon  the  stand,  the  appellant  is  right,  but 
if  it  only  embraces  such  statements  as  are  prejudicial  to  the 
party  calling  the  witness,  the  appellant  is  wrong.  In  view 
of  the  fact  that  the  purpose  of  the  statute  is  to  enable  a  party 
to  thus  impeach  his  witness,  and  thereby  rid  himself  of  dam- 
aging testimony,  we  think  the  term  must  be  so  limited. 
Where  a  witness  does  not  testify  to  anything  prejudicial  to 
the  party  calling  him,  there  can  be  no  object  in  impeaching 
him,  and  hence  the  statute  can  not  apply  to  such  case.  Nor 
can  it  apply  to  a  case  where  a  witness  fails  to  testify  to  sucb 
fiicts  as  he  is  called  to  prove.  Such  testimony,  though  not 
beneficial,  is  not  prejudicial,  and  therefore  no  reason  exists 
for  impeaching  the  witness. 

In  Champ  v.  Commonwealth,  2  Metcalf  (Ky.)  1 7,  the  Court 
of  Appeals  of  Kentucky,  in  discussing  the  same  question 
under  a  similar  statute,  says :  '^  The  obvious  meaning  of  the 
rule  is,  that  where  a  witness  states  a  fact  prejudicial  to  the 
party  calling  him,  the  latter  may  be  allowed  to  show  that 
such  fact  does  not  exist,  by  proving  that  the  witness  had  made 
statements  to  others  inconsistent  with  bis  present  testimony. 
But  a  case  like  the  present,  where  the  witness  does  not  state 
any  fact  prejudicial  to  the  party  calling  him,  but  only  fails  to 
prove  facts  supposed  to  be  beneficial  to  the  party,  is  not 
within  the  reason  or  policy  of  the  rule,  and  the  witness  can 
not  be  contradicted  in  such  case  by  evidence  that  he  had  pre- 
viously stated  the  same  facts  to  others." 

This  extract,  as  it  seems  to  us,  accurately  expresses  the 
rule  upon  this  question.  The  statute  must  necessarily  be  so 
construed.  Its  purpose  is  to  relieve  a  party  from  the  preju- 
dicial statements  of  his  own  witnesses.  It  introduces  a  new 
method  of  impeachment.  Before  its  adoption  a  party  could 
thus  impeach  his  adversary's  witnesses.     This  was  not  done^ 
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however,  unless  their  testimony  was  prejudicial  to  him.  If 
so,  he  could  thus  disprove  their  statements.  His  own  wit- 
nesses may  make  like  statements,  and  this  statute  enables  him 
to  disprove  them  in  the  same  way.  Surely,  it  was  not  in- 
tended that  a  party  may  impeach  his  own  witnesses,  where 
tliey  testify  favorably  or  fail  to  thus  testify.  This  would,  in- 
deed, be  an  idle  and  useless  ceremony.  It  could  accomplish 
no  good,  and  might  work  great  harm.  No  fact  having  been 
stated,  none  could  be  disproved,  and  as  the  jury  might  regard 
these  statements  as  substantial  proof  of  the  fact  sought  to  be 
established,  great  harm  might  result,  as  they  are  clearly  in- 
admissible for  any  such  purpose.  The  statute  therefore  did 
not,  as  we  think,  authorize  the  appellant  to  prove  these  state- 
ments, and  therefore  the  court  did  not  err  in  excluding  the 
inquiry. 

This  disposes  of  all  the  questions  urged  by  appellant,  and 
as  we  are  of  opinion  that  there  is  no  error  in  the  record  the 
judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  is  hereby  in  all  things  af- 
firmed, at  appellant's  costs. 

FUed  Jan.  26, 1884. 


No.  10,230. 
McFadden  v.  Ross  et  al. 

Decedents*  Estates. — Removal  of  Adminiarator, — Heading, — JVadtec— 
Cane  Overruled. — An  application  for  the  removal  of  an  administrator,  un- 
der section  2245,  R.  S.  1881,  may  be  verified  by  the  oath  of  the  applicant 
or  any  competent  person,  and  by  section  2246  an  answer  and  other  plead- 
ing necessary  to  form  an  issue  are  required,  and  a  trial  by  the  court 
without  a  jury.     Williams  v.  TobinSy  37  Ind.  345,  overruled. 

Same. — Excuse  for  Failure  to  File  Inventory. — Discretion  of  Court. — Evidence^ 
— Where  the  answer  in  such  case  admits  a  failure,  as  charged,  to  file  an 
inventory  and  reports,  and  sets  up  matters  in  excuse,  no  evidence  is  nec- 
essary on  behalf  of  tlie  applicant,  and  the  court  may  consider  the  sufii- 
ciency  of  the  excuse  and  adjudge  the  case  thereon,  and  the  Supreme 
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Court  will  not  review  tlie  exercise  of  di.Hcretion  therein  unless  abuse 
appears. 

From  the  Shelby  Circuit  Court. 
/.  B,  McFadden  and  E,  S.  StillweU,  lor  appellant. 
0.  /.  Glessner,  E.  K,  Adams,  L,  J,  Hackney^  T.  B,  Adams, 
i.  T.  Micheiier  and  G.  M.  Wrighiy  for  appellees. 

NiBLACK,  C.  J. — This  was  a  proceeding  to  remove  an  ad- 
ministrator. The  petition  stated  that  James  B.  McFadden  was, 
on  the  26th  day  of  March,  1880,  by  the  Shelby  Circuit  Court, 
appointed  administrator  of  the  estate  of  Joseph  Nichols,  de- 
ceased, and  that  he  lawfully  qualified  as  such  administrator; 
that  James  R.  Ross  aud  John  B.  Stumph,  two  of  the  petition- 
ers, had,  in  a  certain  action,  recovered  a  judgment  against  the 
said  McFadden,  as  administrator  of  said  estate,  for  costs  of 
suit  amounting  to  the  sura  of  $5.40;  that  Emil  Fritz,  Fedor 
Fritz,  Otto  Fritz  and  Richard  Fritz,  the  remaining  petition- 
ers, had,  also,  in  a  certain  other  action,  recovered  a  judgment 
against  the  said  McFadden  as  administrator  of  the  same  es- 
tate, for  the  aggregate  sum  of  $7.75;  that  more  than  a  year 
had  elapsed  since  his  appointment,  and  the  said  McFadden 
had  fiiiled  to  make  and  return  any  inventory  of  the  personal 
estate  which  had  come  into  his  hands,  and  had  made  no  re- 
port of  any  kind  concerning  said  personal  estate.  Wherefore 
the  petitioners  demanded  that  the  said  McFadden  be  removed, 
and  the  letters  of  administration  issued  to  him  be  superseded. 
The  fects  alleged  in  the  petition  were  verified  by  the  oath  of 
one  John  B.  Sedgwick,  but  his  name  did  not  appear  in  the 
petition,  and  there  was  nothing  in  his  affidavit  showing  that 
he  had  any  interest  in  the  estate. 

McFadden  moved  to  dismiss  the  petition  because  it  did  not 
appear  that  the  person  who  verified  it  by  his  oath  was  in  any 
way  interested  in  the  estate  of  his  decedent ;  but,  that  motion 
being  overruled,  he  answered  in  writing,  under  oath,  that,  at 
the  time  of  his  appointment  as  administrator,  all  the  property 
which  belonged  to  the  estate,  or  in  which  the  estate  had  any 
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interest,  so  far  as  he  had  any  knowledge,  consisted  of  an  in- 
terest which  the  decedent  claimed  to  have  in  certain  personal 
property,  by  virtue  of  a  chattel  mortgage  executed  to  him  by 
one  George  D.  Nichols  to  secure  the  payment  of  the  sum  of 
$550,  which  property,  when  he,  the  said  McFadden,  became 
administrator,  had  been  sold  upon  an  execution  against,  and 
as  the  property  of,  the  said  George  D.  Nichols,  and  was  in 
possession  of  the  purchasers  under  such  execution;  that  said 
property  ever  since  his  appointment  as  administrator  had 
been,  and  still  was,  in  controversy,  he  having  been,  ^uring 
all  that  time,  contesting  the  adverse  claims  of  other  persons 
to  such  property,  and  being  still  engaged  in  an  effort  to  re- 
cover the  possession  of  the  same ;  that  it  was  for  that  reason 
that  he  had  failed  to  make  and  return  an  inventory  of  the 
personal  estate  of  the  decedent,  or  to  render  any  other  account 
of  the  condition  of  the  estate ;  that  he  had  no  money  in  his 
hands  belonging  to  the  estate. 

This  answer  was  denominated  in  the  proceedings  an  answer 
and  report. 

The  cause  was  submitted  to  the  court  for  trial  upon  the  pe- 
tition and  answer,  and,  without  the  introduction  of  any  evi- 
dence, the  court  made  a  finding  for  the  petitioners  and  ren- 
dered a  judgment  of  removal  and  of  revocation  of  his  letters 
of  administration  against  McFadden. 

It  is  contended  that  the  court  erred :  First.  In  refusing  to 
dismiss  the  petition.  Secondly,  In  finding  for  the  petitioners 
without  the  introduction  of  any  evidence. 

The  act  of  June  17th,  1852,  concerning  the  settlement  of 
decedents'  estates,  was  in  force  when  the  proceedings  below 
were  had. 

So  much  of  section  22  of  that  act  as  had  any  application  to 
this  proceeding  was  as  follows : 

**  On  the  written  application,  verified  by  oath,  of  any  per- 
son interested  in  the  estate,  or  of  any  co-executor,  co-ad  rain- 
istrator,  or  surety  of  such  executor  or  administrator  specify- 
ing the  grounds  of  complaint,  any  executor,  or  administrator 
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with  the  will  annexed,  or  administrator  may  be  removed,  and 
his  letters  superseded  by  the  court  in  which  such  letters  issued 
for  any  of  the  following  causes.  *******  Second. 
When  he  shall  fail  to  make  and  return  inventories  and  sale- 
bills,  or  to  render  account  of  his  administration  according  to 
law/'     2  R.  S.  1876,  p.  502. 

It  is  argued  in  support  of  the  objection  that  the  petition 
ought  to  have  been  dismissed ;  that,  under  this  statute,  the 
person,  who  swore  to  the  petition,  as  well  as  the  petitioner,  must 
have  had  some  interest  in  or  connection  with  the  estate,  and 
that  such  interest  in  or  connection  with  the  estate  ought  to 
appear  affirmatively  either  in  the  petition  or  in  the  affidavit 
verifying  it. 

We  do  not  give  the  statute  so  strict  a  construction.  We 
think  that  when  the  petition  shows  the  necessary  interest  in, 
or  responsibility  for  ihe  administration  of,  the  estate,  it  may 
be  verified  by  the  oath  of  any  competent  person. 

The  petition  in  this  case  was  certainly  none  the  less  veri- 
fied because  the  person  swearing  to  it  had  no  interest  in  the 
estate. 

In  support  of  the  objection  that  the  court  erred  in  finding 
for  the  petitioner  without  the  introduction  of  any  evidence, 
counsel  cite  the  case  of  Vail  v.  Givarty  55  Ind.  59,  as  holding 
that  evidence  is  necessary  to  sustain  the  allegations  of  the 
petition  in  proceedings  to  remove  an  administrator. 

That  case  was  tried  on  the  evident  theory  that  an  issue  had 
in  some  way  been  formed  upon  the  allegations  of  the  petition, 
aud  when  an  issue  is  so  formed  in  a  case  like  this,  the  burden 
of  proof  is  upon  the  petitioner,  as  in  other  cases  where  af- 
firmative relief  is  demanded.  This  is  clearly  inferable  from 
section  25  of  the  act  of  June  17th,  1852,  supra.  In  the  ab- 
sence of  any  express  statute,  such  would  be  the  rule  in  analogy 
to  adversary  proceedings  in  ordinary  civil  actions. 

The  answer  in  this  case,  as  an  examination  of  it  will 
disclose,  did  not  controvert  any  of  the  allegations  of  the  pe- 
tition.    Consequently,  it  impliedly  admitted  the  truth  of  these 
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allegations^  and  only  sought  to  break  their  force  by  setting 
up  matters  in  condonation  which  were  addressed  simply  to 
the  discretion  of  the  court,  without  either  forming  or  tend- 
ering any  issue  upon  the  petition.  2  R.  S.  1876,  p.  71,  section 
74.  When,  therefore,  the  cause  was  submitted  upon  petition 
and  answer,  no  proof  was  necessary  to  establish  the  allcga- 
tions.of  the  petition.  The  facts  relied  upon  in  condonation 
being  also  practically  admitted,  the  case  became  one  for  the 
exercise  of  a  sound  discretion  on  the  part  of  the  court.  In 
such  cases,  all  the  presumptions  are  taken  in  favor  of  the  ac- 
tion of  the  court  below,  and  this  court  will  not  revise  the 
exercise  of  such  a  discretion  unless  it  be  affirmatively  shown 
that  it  has  been  improperly  exercised. 

As  the  case  was  submitted  to  the  court,  the  administrator 
stood  confessedly  guilty  of  laches  in  not  making  an  inven- 
tory within  the  time  limited,  and  of  not  submitting  a  report 
at  the  end  of  the  year,  eitjier  with  a  view  of  making  final 
settlement  or  of  procuring  an  extension  of  time  in  which  to 
make  such  a  settlement.  Under  such  circumstances,  no  rea- 
son is  afibrded  us  for  holding  that  the  court  exercised  its  dis- 
cretion unjustly.  It  is  true,  that  the  judgments  held  by  the 
petitioners  were  for  little  more  than  nominal  sums,  and  that 
no  assets  were  shown  to  have  come  into  the  hands  of  the  ad- 
ministrator, and  that  hence  the  case  made  for  the  adminis- 
trator's removal  was  seemingly  not  a  very  urgent  one;  but 
these  were  only  incidental  and  not  necessarily  controlling  cir- 
cumstances. We  must  assume  that  these  circumstances  were 
duly  considered  by  the  circuit  court,  and  were  given  all  the 
weight  to  which  they  were  entitled.  In  the  appointment  as 
well  as  the  removal  of  executors  and  administrators,  a  large 
discretion  is,  from  the  very  nature  of  those  duties,  devolved 
upon  the  circuit  courts. 

But,  upon  the  authority  of  the  case  of  Willianis  v.  Tobias^ 
*M  Ind.  345,  counsel  insist  that  the  answer  in  this  case  was 
improperly  received  and  treated  as  a  pleading  in  the  cause, 
and  ought  for  that  reason  to  be  considered  as  struck  out  of  the 
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record  ia  this  court ;  that,  with  the  answer  eliminated  from 
the  record,  the  petition  stands  as  having  been  neither  ad- 
mitted nor  proven  in  the  circuit  court. 

In  the  case  lastly  referred  to,  this  court  did  decide  that  in 
cases  like  this  no  pleading  except  the  petition  or  sworn  appli- 
cation was  authorized,  but  upon  a  careful  review  of  that  case 
we  have  reluctantly  come  to  the  conclusion  that,  in  the  respect 
stated,  it  can  not  be  sustained. 

Section  23  of  the  act  of  June  17th,  1852,  further  enacted  that 
**  On  the  filing  of  such  application,  or  upon  the  order  of  court, 
the  clerk  shall  issue  a  citation  to  the  person  complained  against, 
requiring  him  to  appear  and  answer^  which  citation  shall  be 
served  on  him  ten  days  before  the  hearing  of  the  cause." 

Section  25  of  the  same  act  heretofore  referred  to  further 
provided  that  "At  the  term  of  court  next  after  notice  has 
been  given,  the  court  shall  proceed  to  hear  the  proofs  and  al- 
legations of  the  parties ;  and  upon  ^such  hearing,  may  examine 
such  executor  or  administrator  on  oath.'' 

These  last  named  sections  evidently  contemplated  the  filing 
of  an  answer  where  an  application  to  remove  an  executor  or 
administrator  is  made,  the  formation  of  issues,  and  a  trial  by 
the  court  upon  evidence, in  the  exercise  of  its  probate  juris- 
diction, in  a  manner  more  summary  but  still  somewhat  analo- 
gous to  ordinary  civil  afctions.  As  has  been  seen,  the  adminis- 
trator, in  addition  to  answering  the  application  as  an  action 
against  him,  may  be  examined  on  oath  orally  at  the  hearing. 
So  much,  therefore,  of  the  case  of  Williams  v.  Tobias,  supra, 
as  holds  that  in  cases  like  this  no  pleading  is  authorized,  ex- 
cept the  sworn  application,  must  hereafter  be  considered  and 
treated  as  overruled. 

We  feel  less  hesitation  in  announcing  this  conclusion,  be- 
cause the  more  recent  case  of  Ewing  v.  Ewing,  38  Ind.  390, 
was  decided  upon  the  theory  that  an  answer  might  rightfully 
be  filed  in  the  class  of  cases  to  which  this  belongs,  and  is, 
consequently,  inconsistent  in  principle  with  the  case  of  Wil- 
Hams  V.  Tobias,  supra.     Besides,  it  has  been  held,  and  we  still 
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think  correctly,  that  where  pleadings  are  filed  in  the  nim  prius 
court  without  objection,  no  question  can  be  made  here  upon 
the  propriety  of  permitting  such  pleadings  to  be  filed.  Pudt 
V.  Beard,  86  Ind.  172  (44  Am.  R.  280). 

The  answer  in  this  case  having  been  voluntarily  filed  by 
the  administrator,  and  treated  as  a  pleading  regularly  before 
it  by  the  circuit  court,  without  objection  from  him,  he  can 
not,  in  any  event,  be  heard  here  to  object  that  the  answer  is 
not  properly  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

Filed  Oct.  16,  188o.    Petition  for  a  rehearing  overruled  Jan.  26,  1884. 


No.  10,597. 

Epstein  et  al.  v.  Greer  et  al. 

88   U0|  Judgment. — Review  of. —  When  Judgment  not  Void  or  Voidable. — Insanity. — 

Complaint. — A  complaint  by  the  guardian  of  a  married  woman  to  review 
a  judgment  of  forech>sure,  against  herself  and  husband,  of  a  mortgage 
on  her  lands,  both  having  appeared  in  person  and  pleaded,  making  no 
question  as  to  her  mental  condition,  upon  the  ground  that  at  the  com- 
mencement and  during  the  pendency  of  the  suit  she  was  non  compos 
meiUisy  shows  neither  error  of  law  nor  material  new  matter^  and  is  bad 
on  demurrer;  nor  will  the  additional  fact,  that  the  judgment  plaintifi* 
knew  her  mental  condition,  enable  her  guardian,  afterwards  appointed, 
to  maintain  a  suit  to  set  the  judgment  aside. 

From  the  Dearborn  Circuit  Court. 
/.  Z>.  Haynes  and  /.  K,  Thompson^  for  ap[)ellants. 
H.  D.  McMullen,  D.  T,  Doivney,  W.  S,  Holman  and  W.  S. 
Holman,  Jr,,  for  appellees. 

Black,  C. — The  questions  involved  in  this  cause,  raisc'd 
by  a  demurrer  to  one  of  the  paragraphs  of  the  complaint, 
which  was  sustained,  and  a  demurrer  to  a  paragraph  of  an- 
swer to  another  paragraph  of  the  ('omplaint,  which  was  over- 
ruled, may  be  briefly  stated,  as  follows:  Where,  in  an  action 
against  a  married  woman  and  her  husband,  to  foreclose  a 
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mortgage  executed  by  them  upon  her  real  estate^  the  de- 
fendants made  defence  by  their  joint  answer  and  the  several 
answers  of  each,  upon  which  issues  were  formed  and  tried,  and 
pursuant  to  the  finding  judgment  was  rendered  against  the 
defendants  on  the  13th  of  February,  1879,  for  the  foreclo- 
sure of  the  mortgage,  no  question  being  raised  or  sugges- 
tion made  in  such  action  in  relation  to  the  mental  condition 
of  the  female  defendant  at  the  commencement  of  the  action 
or  during  its  pendency,  and  the  mortgaged  real  estate  was 
sold  under  such  foreclosure,  and,  after  the  expiration  of  the 
year  for  redemption,  it  was  conveyed  by  the  sheriff  to  the 
purchaser,  not  a  party  to  such  action,  and  thereafter  said 
married  w'oman  was  adjudged  to  be  a  person  of  unsound 
mind  and  incapable  of  managing  her  estate,  and,  thereupon, 
a  guardian  of  said  married  woman  was  appointed, — might  such 
married  woman  by  her  said  guardian  maintain  a  suit  com- 
menced on  the  16th  of  February,  1881,  to  review  said  judg- 
ment of  foreclosure,  upon  the  ground  that  during  the  pen- 
dency of  the  action,  and  at  the  rendition  of  the  judgment  of 
foreclosure,  she  was  a  person  of  unsound  mind  and  incapa- 
ble of  managing  her  estate,  and  that  no  guardian  or  com- 
mittee was  appointed  or  appeared  in  her  behalf  in  said 
action  ?  And  upon  such  ground,  and  the  further  ground  that 
the  plaintiff  in  such  action  for  foreclosure,  the  mortgagee, 
knew,  at  the  time  of  the  rendition  of  said  judgment  of  fore- 
closure, that  said  female  defendant  was  ol  unsound  mind  and 
incapable  of  managing  her  estate,  and  that  said  purchaser  at 
the  time  of  the  sale  had  notice  of  such  mental  condition  of 
said  married  woman,  at  the  time  of  the  rendition  of  the  judg- 
ment, might  said  married  woman  by  her  said  guardian  main- 
tain an  action,  commenced  on  the  16th  of  February,  1881,  to  set 
aside  such  judgment,  sale  and  conveyance  as  void?  Both  of 
these  questions  must  be  answered  in  the  negative. 

The  first  question  dovs  not  show  any  error  of  law  appear- 
ing in  the  proceedings  and  judgment  in  the  action  for  fore- 
closure, or  any  material  new  matter  discovered  since  the 
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rendition  of  said  judgment  which  could  not  have  been  dis- 
covered by  reasonable  diligence  before  the  judgment  and  the 
filing  of  the  complaint  without  delay  after  the  discovery.  2 
R.  S.  1876,  p.  249 ;  Alexander  v.  Dauyherty,  69  Ind.  388. 

And  the  judgment  was  not  made  void  by  the  fact  that 
when  it  was  rendered  the  wife,  who  made  defence  separately 
and  jointly  with  her  husband,  was  insane  and  was  not  rep- 
resented by  guardian,  though  the  plaintiff  knew  her  mentiil 
condition.  Alexander  v.  Daugherty,  supra;  Freeman  Judg- 
mentS;  section  152. 

The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  costs  of  the  appellant* 

Filed  Jan.  26, 1884. 


No.  8116. 

Brown  v.  Harrison  et  al. 

Sheriff's  Sale. — Trust. — Redemption, — Lien. — ComplainL — Demand. — Con^ 
version, — A  complaint  averred  that  a  sheriff's  certificate  of  sale  issued 
to  W.  was  by  order  of  court  placed  in  the  hands  of  B.,  the  clerk,  to  be 
held  in  trust  until  the  right  thereto  should  be  adjudged;  that  after* 
wards  it  was  adjudged  that  the  plaintiff  had  a  lien  thereon  to  satisfy 
which  the  certificate  was  adjudged  to  be  sold  at  sheriff's  sale,  which  was 
done,  and  the  plaintiff  became  the  purchaser;  that  while  the  certificate 
was  so  held  by  B.  and  the  plaintiff's  lien  existed,  there  was  redemption 
under  the  act  of  1861,  by  payment  of  the  proper  sum  to  B.  as  clerk, 
which  B.,  on  demand,  refused  to  pay  to  the  plaintiff.  Prayer  for  judg- 
ment against  B. 

Heldy  that  the  complaint  was  good  on  demurrer. 

Same. —  Who  Enliiled  to  Money  on  Redemption, — The  holder  of  the  sheriff's 
certificate  of  sale  of  real  estate,  and  not  the  assignee  of  the  judgment, 
is  entitled  to  the  redemption  money. 

Practice. — Error. — There  is  no  available  error  in  sustaining  a  demurrer 
to  a  paragraph  of  answer,  when  there  is  another  upon  which  issue  is 
formed,  which  requires  the  same  evidence  to  sustain  it. 

Demand.  —  Evidenee.  —  When  the  plaintiff  must  aver  a  demand,  proof 
thereof  is  unnecessary  if  the  evidence  clearly  shows  that  the  defendant 
paid  the  money  sued  for  to  a  third  person,  and  wholly  denied  the  plain- 
tiff's right  to  recover  it. 

From  the  Superior  Court  of  Marion  County. 
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D,  V,  Burns,  for  appellant. 
/.  T.  Dye,  for  appellees. 

Hammond,  J. — This  was  an  action  by  the  appellees  against 
the  appellant  to  recover  money  alleged  to  have  been  paid  the 
appellant,  as  clerk  of  the  court  below,  in  the  redemption  (»f 
real  estate  from  a  sheriff ^s  sale.  The  appellees  claimed  to  be 
the  owners  of  the  certificate  of  purchase  issued  at  such  sale, 
and  by  virtue  thereof  entitled  to  the  money  paid  to  the  clerk 
for  redemption. 

The  appellant  answered  in  four  paragraphs.  The  appel- 
lees' demurrer  for  want  of  facts  was  sustained  to  the  first  and 
second  paragraphs.  A  special  reply  was  filed  to  the  fourth 
paragraph  of  answer.  The  case  was  tried  by  the  jury  and  a 
verdict  returned  in  favor  of  the  appellees.  Judgment  was 
rendered  on  the  verdict  over  the  appellant's  motion  for  a  new 
trial.  Proper  exceptions  were  taken  to  the  rulings  on  the 
demurrer  to  the  first  and  second  paragraphs  of  answer  and  on 
the  motion  for  a  new  trial. 

One  of  the  errors  assigned  is  that  the  complaint  does  not 
state  feicts  suflBcient  to  constitute  a  cause  of  action. 

The  fects  stated  in  the  complaint  were  substantially  as  fol- 
lows: 

One  Henry  H.  Wheatley,  on  October  21st,  1876,  purchased 
at  sheriff's  sale  lot  42,  in  the  town  of  Stratford,  a  suburban 
addition  to  the  city  of  Indianapolis.  Afterwards,  in  an  ac- 
tion by  the  appellees  against  Wheatley  in  the  court  below,  the 
certificate  of  purchase  received  by  the  latter  from  the  sheriff 
at  said  sale,  was,  by  order  of  the  court,  placed  in  the  hands 
of  the  appellant,  as  the  clerk  of  such  court,  to  be  held  in  trust 
for  the  party  who  should  ultimately  be  found  entitled  to  it 
by  the  judgment  of  the  court.  It  was  afterward  the  judg- 
ment of  the  court  in  said  action  that  the  appellees  had  a  lien 
upon  said  certificate  of  purchase  from  January  7th,  1877,  and 
that  the  appellant  should  deliver  said  certificate  to  the  sheriff 
of  Marion  county,  to  be  sold  on  execution  under  a  judgment 
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of  the  appellees  against  said  Wheatley.  Said  certificate  of 
purchase  was  duly  soldatsherifiF's  sale  to  the  appellees^  whereby 
they  became  the  owners  thereof  and  of  the  interest  of  said 
Wheatley  in  said  lot  42.  While  the  certificate  was  held  by 
the  appellant  as  aforesaid,  as  such  clerk,  and  while  the  appellees 
held  a  lien  thereon,  $550  was  paid  to  the  appellant  as  said  ^ 
clerk  in  redemption  of  said  lot  from  said  sheriff^s  sale  to 
Wheatley.  The  complaint  avers  that,  under  the  facts  above 
stated,  the  appellees  are  entitled  to  said  redemption  money, 
and  that  they  made  demand  of  the  appellant  therefor  before 
commencing  suit,  but  that  he  refused  to  pay  the  same  to  them. 
Judgment  is  demanded  for  $800. 

The  appellant's  counsel  states  his  objections  to  the  com- 
plaint as  follows : 

**  The  only  claim  appellees  make  to  the  money  paid  in  to 
redeem  the  land  is  that  they  held  a  lien  on  Wheatley's  ititer- 
est  in  the  certificate  of  purchase.  It  is  nowhere  alleged  that 
Wheatley,  at  the  time  of  the  sale,  or  at  the  time  the  alleged 
order  of  court  was  made,  had  any  interest  in  the  certificate 
of  purchase  or  the  proceeds  thereof  Neither  is  it  alleged  that 
Mr.  Brown  had  converted  the  money  to  his  own  use,  nor  but 
that  he  had  paid  it  to  the  proper  party  entitled  thereto." 

The  facts  stated  in  the  complaint  show  that  the  certificate 
of  purchase  was  issued  by  the  sheriff  to  Wheatley  on  his  pur- 
chase of  the  lot  at  sheriff's  sale,  and  that  the  appellees,  by 
their  judgment  against  him,  and  their  purchase  of  the  certifi- 
cate  at  sheriff's  sale  on  execution  against  him,  acquired  his 
title  to  such  certificate.  The  averment  was  not  necessary  that 
the  appellant  had  not  paid  the  redemption  money  to  the  proper 
person.  Under  the  facts  stated  in  the  complaint,  the  appel- 
lees were  the  only  persons  entitled  to  such  money,  and  it  is 
averred  that  the  appellant,  on  demand,  refused  to  pay  the 
money  to  them.  It  was  not  necessary  to  allege  that  Brown 
had  converted  the  money  to  his  own  use.  It  was  sufficient  to 
charge  that  on  demand  he  had  refused  to  pay  the  money  to 
the  appellees.     The  redemption  law  of  June  4th,  1861  (2  R. 
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S.  1876,  p.  220),  was  in  force  when  the  transactions  men- 
tioned in  the  complaint  occurred.  By  the  first  section  of  that 
act,  when  redemption  was  made  by  paying  the  money  to  the 
clerk,  he  held  the  money  for  the  use  of  the  purchaser,  his 
heirs  or  assigns.  The  sale  by  the  sheriff  to  the  appellees 
transferred  to  them  the  title  to  the  certificate  of  purchase  as 
effectually  as  if  the  assignment  had  been  made  by  Wheatley 
himself.  '  Section  439,  2  R.  S.  1876,  p.  208. 

It  was  necessary  for  the  appellees  to  aver  a  demand  before 
suit,  or  that  Brown  had  converted  the  money  to  his  own  use. 

The  appellant's  refusal  to  pay  the  money  to  the  appellees 
on  demand  was  evidence  of  conversion.  Robinson  v.  Skip- 
worth,  23Ind.  311. 

The  objections  to  the  complaint  are  not  well  taken. 

The  first  paragraph  of  the  appellant's  answer,  after  admit- 
ting most  of  the  averments  of  the  complaint,  alleges  that  the 
appellees  paid  no  consideration  for  said  certificate  of  pur- 
chase; that  for  the  sum  bid  therefor  at  the  sale  they  entered 
credit  on  a  judgment  held  by  them  against  Wheatley;  that 
the  certificate  of  purchase  was  issued  upon  a  sale  under  exe- 
cution on  a  judgment  in  favor  of  Wheatley  against  William 
R.  Manlove;  that  said  judgment  was  rendered  upon  a  note 
executed  by  Manlove,  and  was  the  property  of  the  South- 
side  Planing  Mill  Company;  that  the  judgment* was  ren- 
dered in  the  name  of  Wheatley  as  trustee  for  and  on  behalf 
of  said  company ;  that  the  sale  of  said  lot,  under  execution 
issaed  on  said  judgment,  was  made  for  said  company,  and 
said  lot  at  said  sale  was  purchased  by  said  Wheatley  for  and 
on  behalf  of  said  company ;  that  the  consideration  at  such 
sale  was  paid  by  said  company;  that  the  certificate  of  pur- 
chase was  issued  to  Wheatley  as  trustee  for  said  company ; 
that  at  the  time  the  appellees  purchased  the  certificate  of  pur- 
chase Wheatley  had  no  interest  therein,  but  that  the  same 
was  owned  by  said  company,  all  of  which  facts,  it  is  alleged, 
^ere  known  to  the  appellees  when  they  purchased  said  cer- 
VOL.  93.— 10 
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tificate.  It  is  averred  that  said  company  made  a  deed  of  as- 
signment of  all  its  property  to  one  Henry  C.  Adams,  who 
duly  qualified  and  entered  upon  the  discharge  of  his  duties 
as  such  assignee;  and  that,  before  the  commencement  of  this 
action,  the  appellant,  upon  demand,  paid  said  sum  of  $550 
to  David  V.  Burns,  the  attorney  of  said  Henry  C.  Adams, 
assignee  of  said  company. 

The  facts  stated  above,  if  they  are  sufficient  to  show  that 
Wheatley  took  the  judgment  and  purchased  the  lot  as  the 
trustee  of  the  compauy,  show  that  he  did  so  by  virtue  of  an 
express  trust.  This  statement  of  facts  is  not  sufficient  to  es- 
tablish a  resulting  trust.  The  fourth  paragraph  of  answer 
sets  out  the  facts  with  more  particularity,  showing  that 
Wheatley  was  the  trustee  of  an  express  trust  in  favor  of  said 
company  in  taking  the  judgment  and  in  the  purchase  of  the 
lot  thereunder  at  sheriff's  siile.  The  appellees' demurrer  was 
overruled  to  the  last  named  paragraph  of  answer.  This  rul- 
ing rendered  the  sii.staining  of  the  demurrer  to  the  first  par- 
agraph of  answer  at  most  a  harmless  error,  because  the  same 
evidence,  which  would  have  been  necessary  to  prove  the  aver- 
ments of  the  first  paragraph,  was  admissible  under  the  fourth 
paragraph  of  answer. 

The  material  allegations  of  the  second  paragraph  of  an- 
swer were  to  the  effect  that  Wheatley  had  no  interest  in  the 
judgment  under  which  the  lot  was  sold  at  the  time  of  the 
sale,  nor  in  the  certificate  of  purchase,  nor  has  he  had  since 
that  time  any  interest  in  the  same;  that  on  May  25th,  1876, 
Wheatley  assigned  said  judgment  to  one  Colter,  all  of  which 
facts  were  known  to  the  appellees  before  their  purchase  of 
said  certificate;  and  that  the  appellant  paid  Colter  the  re- 
demption money  before  the  commencement  of  this  action. 

The  facts  above  stated  do  not  show  that  Colter  was  entitled 
to  the  redemption  money.  The  judgment  was  assigned  to 
him,  it  is  stated,  on  May  25th,  1876.  The  sale  of  the  lot  to 
Wheatley  was  on  October  21st,  1876.  The  purchaser  of  the 
lot  at  sheriff ^s  sale,  or  his  assignee,  not  the  assignee  of  the 
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judgment,  was  the  person  entitled  to  receive  the  money  paid 
to  the  clerk  for  the  redemption  of  the  lot  from  such  sale. 
The  answer  states  that  Wheatley  has  never  had  any  interest 
in  the  certificate  of  purchase ;  but  it  does  not  aver,  nor  in  any 
way  show,  that  Colter  ever  had  any  interest  in  it,  and  fails  to  al- 
lege to  whom  the  same  did  belong.  It  was  not  sufficient  to 
state  that  Wheatley  did  not  own  the  certificate  of  purchase. 
The  name  of  the  owner  should  have  been  given,  with  a  state- 
ment of  facts  showing  that  his  rights  were  paramount  to 
those  of  the  appellees.  There  was  no  error  in  sustaining  the 
demurrer  to  the  second  paragraph  of  the  answer. 

The  appellees  did  not  prove  at  the  trial  a  demand  before 
suit,  and  it  is  urged  that,  for  this  reason,  there  was  not  suffi- 
cient evidence  to  sustain  the  verdiet.  But,  as  the  appellant, 
both  in  his  pleadings  and  evidence,  denied  the  appellees' 
right  to  the  money  sued  for,  claiming  that  he  had  before  the 
commencement  of  this  action  paid  it  to  another  person  al- 
leged to  have  been  entitled  to  it,  no  demand  was  necessary. 
Tmey  v.  Toney,  73  Ind.  34. 

We  find  no  error,  and  the  judgment  is  affirmed,  at  appel- 
lant's costs. 

Elliott,  J.,  did  not  participate  in  the  decision  of  this  case. 

Filed  Jan.  24,  1884. 


No.  10,931.  

Applegate  v.  Baxley  et  al.  |i43     2I 

New  Trial. — Bill  of  Exceptions.— Record. — Affidavits  supporting  a  motion 

for  a  new  trial,  which  are  in  the  motion,  but  not  in  a  bill  of  exceptions, 

are  not  in  the  record. 
Evide[NC£.  -FtiymeiU. — Admimon&. — Statements  of  the  plaintiff,  offered  in 

evidence  by  the  defendant  to  prove  payment,  that  the  plaintiff's  claim 

was  "  settled,"  are  properly  admitted. 

From  the  Harrison  Circuit  Court. 

M.  W,  Funk  and  W,  D,  Mauck,  for  appellant. 

TT.  N.  Tracewell  and  R,  J.  Traceivell,  for  appellees. 
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BiCKNELL,  C.  C. — This  was  a  suit  by  the  appellant  against 
the  appellees  to  foreclose  a  mortgage  made  by  William  H. 
Applegate,  their  ancestor. 

The  defendants  pleaded  the  general  denial  and  payment 
by  their  ancestor,  and  they  filed  a  cross  complaint  alleging 
such  payment,,  and  praying  that  the  mortgage  be  declared  sat- 
isfied and  their  title  to  the  land  quieted. 

The  plaintiff  replied  denying  the  payment,  and  answered 
the  cross  complaint  by  a  denial. 

The  jury  found  for  the  defendants  upon  the  complaint  and 
upon  the  cross  complaint.  A  motion  by  the  plaintiff  for  a 
new  trial  was  overruled,  judgment  was  rendered  for  the  de- 
fendants and  the  plaintiff  appealed.  She  assigns  as  error  the 
overruling  of  the  motion  for  a  new  trial. 

There  are  six  reasons  for  a  new  trial ;  the  fifth  is  for  newly 
discovered  evidence,  and  the  sixth  is  for  surprise  at  the  tes- 
timony of  three  of  the  defendants'  witnesses.  Both  of  these 
reasons  are  supported  by  affidavits,  which  are  set  forth  in  the 
motion  for  a  new  trial,  but  are  not  shown  by  a  bill  of  excep- 
tions. These  reasons,  therefore,  can  not  be  considered.  Fry- 
berger  v.  Perkins,  66  Ind.  19 ;  Marks  v.  Jacobs^  76  Ind.  216 ; 
Gity  of  Washington  v.  Small,  86  Ind.  462 ;  Powers  v.  State, 
&7  Ind.  144. 

The  first  and  second  reasons  for  a  new  trial  are  that  the 
verdict  is  not  sustained  by  the  evidence  and  is  contrary  to 
law.  One  of  the  witnesses  testified  that  the  plaintiff  had  ad- 
mitted that  the  mortgage  had  been  settled  and  paid  by  the 
mortgagor  before  he  died.  There  was,  therefore,  evidence 
tending  to  support  the  verdict,  and  in  such  a  case  the  verdict 
can  not  be  set  aside. 

The  third  and  fourth  reasons  for  a  new  trial  are  that  the 
court,  over  the  objection  of  the  defendant,  improperly  per- 
mitted several  witnesses  to  testify  to  conversations  of  the 
plaintiff,  in  which  she  stated  that  she  and  Will  (the  mort- 
gagor) had  settled  the  note  and  mortgage  before  he  died. 
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The  testimony  urged  as  incompetent  is  as  follows  : 

Jesse  Watson,  the  executor  of  the  mortgagor,  testified  "  that 
sooQ  after  he  took  out  letters  of  administration  he  went  to 
the  house  of  the  plaintiff  for  the  purpose  of  getting  a  ma- 
chine, that  while  there  he  asked  the  plaintiff  what  Will  Ap- 
plegate owed  her;  she  answered,  $20  on  a  machine,  and  that 
was  all  the  estate  owed  her ;  I  then  asked  her  concerning  the 
note  and  mortgage,  and  she  said  that  Will  and  she  had  set- 
tled that  the  day  before  he  died,  and  she  had  promised  to 
give  it  to  his  wife." 

Alice  Watson  testified :  "  I  was  at  the  house  of  Miranda 
(Rachel  M.  Baxley)  a  short  time  after  the  death  of  Will  Ap- 
plegate. Mrs.  Applegate  was  present,  Mrs.*  Baxley  said  she 
did  not  know  how  she  would  get  along,  as  she  owed  mother 
(the  plaintiff)  $500;  plaintiff  said,  Miranda  need  not  give 
herself  any  trouble,  as  she  and  Will  had  settled  that  the  day 
before  he  died," 

The  appellant's  counsel  say  in  their  brief,  that  *^  in  order 
to  save  time  and  space,  they  will  discuss  the  first  four  reasons 
for  a  new  trial  together,"  and  all  they  say  thereupon  is  that 
"  proof  that  a  note  has  been  settled  does  not  prove  nor  tend 
to  prove  payment,  and  that  if  the  evidence  in  question  tended 
to  prove  anything,  it  would  be  accord  and  satisfaction,  but 
.  there  was  no  plea  of  accord  and  satisfaction ;  therefore,  evi- 
dence that  the  note  had  been  settled  was  improperly  admit- 
ted, and  hence  the  verdict  was  not  sustained  by  sufficient 
evidence  and  was  contrary  to  law." 

But  we  think  an  unqualified  admission  that  a  money  de- 
mand has  been  "  settled  "  is  evidence  tending  to  show  pay- 
ment, and  that  there  was,  therefore,  no  error  in  admitting  the 
aforesaid  testimony. 

Webster  gives  the  following  definitions:  Settle,  inlaw, 
to  adjust ;  to  liquidate ;  to  balance,  as  an  account ;  to  pay,  as 
a  debt.  Settlement,  an  adjustment  of  accounts  or  claims, 
liquidation,  payment.  To  the  same  effect  are  the  definitions 
in  Bouvier's  Law  Dictionary. 
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There  is  no  available  error  in  the  record.     The  judgment 
ought  to  be  aflBrmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing, 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same 
is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 

Filed  Jan.  26, 1884. 


No.  11,373. 

Stout  v.  The  State. 

93     150' 
fi67    669  Criminal  Law. — Intozicating  Liquor. — Premises  Where  Sold. —  Uncertainty  in 

Desci'iption. — Duplicity. — Where  the  indictment  charges  the  defendant 
with  hut  one  unlawful  sale  of  intoxicating  liquor  to  he  drunk  on  the 
premises  where  sold,  it  is  not  had  for  duplicity  merely  hecause  of  uncer- 
tainty in  the  description  of  such  premises,  as  "  the  house,  out-house,  yard, 
garden,  a7)c2  the  appurtenances  thereunto  helonging "  of  the  defendant. 

Same. — Signing  IndHctmenL — D^^puty  Prosecuting  Attorney. —  Under  sections 
5668  and  6569,  R.  S.  1881,  a  prosecuting  attorney  is  authorized  to  ap- 
point a  deputy,  and  such  deputy  is  authorized  to  perform  all  the  official 
duties  of  his  principal,  including  the  signing  of  an  indictment. 

Same. — Empanelling  Grand  Jury. — Becitul  in  Indictment. — RecoixL — Where  it 
is  shown  by  the  record  that  the  indictment  was  returned  by  the  grand 
jury  into  open  court,  and  the  indictment  itself  recites  that  the  grand 
jury  were  duly  empanelled,  charged  and  sworn,  the  empanelment  of  the 
grand  jury  is  sufficiently  shown  to  withstand  a  motion  to  quash  the  in- 
dictment. 

Same. —  Premises  and  Appurienanees. — Question  of  Fact. — Evidence. — Supreme 
Court. — What  constitutes  the  appurtenances  of  the  premises  of  the  de- 
fendant, who  is  charged  with  an  unlawful  sale  of  intozicating  liquor  to 
be  drunk  on  the  premises,  is  a  question  of  fact  for  the  court  or  jury  try- 
ing the  cause,  and  where  the  evidence  fairly  authorizes  and  sustains  the 
finding,  it  will  not  be  disturbed  by  the  Supreme  Court. 

From  the  Monroe  Circuit  Court. 

/.  R.  East,  W.  H.  East  and  E.  K  Millen,  for  appellant. 
F.  T,  Hordy  Attorney  General,  and  J.  E.  Henley,  for  the 
State. 

HowK;  C.  J. — In  this  case  the  appellant  was  indicted,  tried 
and  convicted  for  the  alleged  commission  of  one  of  the  mis- 
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demeanors  defined  in  section  5320,  R.  S.  1881.  From  the 
judgment  of  conviction  he  has  appealed  to  this  court,  and  has 
here  assigned  as  errors  the  following  decisions  of  the  circuit 
court: 

1.  The  overruling  of  his  motion  to  quash  the  indictment ; 
and, 

2.  The  overruling  of  his  motion  for  a  new  trial. 

In  the  indictment  it  was  charged  that  the  appellant,  on  the 
1st  day  of  September,  1883,  in  Monroe  county,  Indiana,  "  did 
then  and  there  unlawfully  sell  to  one  John  Ward  certain  in- 
toxicating malt  liquor,  to  be  drunk,  and  suffered  to  be  drunk, 
in  the  house,  out-house,  yard,  garden  and  the  appurtenances 
thereto  belonging,  of  the  said  Daniel  A.  Stout,  where  the  same 
was  sold,  to  wit,  one  quart  of  malt  liquor,  commonly  called 
*  beer,'  at  and  for  the  price  of  fifteen  cents,  he,  the  said  Daniel 
A.  Stout,  not  then  and  there  having  a  license  to  sell  such  in- 
toxicating liquors  to  be  drunk,  or  suffered  to  be  drunk,  in  his 
said  house,  outrhouse,  yard,  garden  or  the  appurtenances 
thereto  belonging,  contrary  to  the  form  of  the  statute,'^  etc. 

The  first  objection  to  the  indictment, urged  in  argument  by 
appellant's  counsel  is  that  it  is  bad  for  duplicity.  There  is 
no  duplicity  in  the  indictment.  It  charges  but  one  unlaw- 
ful sale  of  intoxicating  liquor,  made  to  one  person,  at  one  time, 
for  one  price.  The  charge  that  the  one  quart  of  liquor,  thus 
sold,  was  sold  to  be  drunk,  and  suffered  to  be  drunk,  in  the 
appellant's  house,  out-house,  yard,  garden  and  the  appurte- 
nances thereto  belonging,  does  not  make  the  indictment  bad 
for  duplicity.  In  Stockwell  v.  State,  85  Ind.  522,  the  offence 
was  charged  in  substantially  the  same  manner  as  in  the  case 
at  bar,  and  it  was  there  held  that  there  was  no  error  in  over- 
ruling a  motion  to  quash  the  indictment. 

Another  objection  urged  to  the  indictment  in  this  case  is 
that  it  is  not  signed  by  the  prosecuting  attorney.  Upon  this 
point  the  appellant's  counsel  say :  "  It  is  true,  the  indictment 
has  a  pretended  signature  attached  to  it,  as  follows:  ^  Henry 
C  Duncan,  Prosecuting  Attorney,  by  Jos.  E.  Henley,  deputy.' 


152  SUPREME  COURT  OF  INDIANA, 


Stout  V.  The  State. 


The  statute  requires  the  indictment  to  be  signed  by  the  pros- 
ecuting attorney.  Sections  1669  and  1670,  R.S.  1881."  Coun- 
sel also  say  :  "  The  prosecuting  attorney  is  not  authorized  by 
law  to  sign  an  indictment  by  deputy."  It  is  a  suflScient  an- 
swer to  this  objection  to  say  that,  in  section  5568,  R.  S.  1881, 
it  is  provided  that  a  prosecuting  attorney  may  appoint  a  deputy ; 
and  section  5569  provides  that  such  deputy  may  perform  all 
the  official  duties  of  his  principal.  Therefore  the  indictment 
in  this  case  was  properly  and  legally  signed. 

Again,  it  is  objected  by  the  appellant's  counsel  that  the  rec- 
ord fails  to  show  that  the  grand  jury,  who  returned  tho  in- 
dictment into  court,  were  ever  empanelled,  and,  therefore,  it 
is  claimed  the  motion  to  quash  the  indictment  ought  to  have 
been  sustained.  Upon  this  point  the  showing  in  the  record 
is  as  follows:  "Come  now  the  grand  jury  and  return  into 
open  court  the  following  indictments,  numbered  as  follows, 
to  wit:  No.  15,  being  in  the  words  and  figures  following,  to 
wit."  Then  follows  a  copy  of  the  indictment.  After  giving 
the  venue  and  title  of  the  cause,  and  the  style  and  term  of  the 
court,  the  indictment  proceeds  as  follows :  "  The  grand  jurors 
of  Monroe  county,  in  the  State  of  Indiana,  good  and  lawful 
men,  duly  and  legally  empanelled,  charged  and  sworn  to  en- 
quire into  felonies  and  certain  misdemeanors,  in  and  for  the 
body  of  said  county  of  Monroe,  in  the  name  and  by  the  au- 
thority of  the  State  of  Indiana,  on  their  oath  present,"  etc. 

By  these  recitals  in  the  record  and  indictment,  it  is  suffi- 
ciently shown  that  the  grand  jury,  who  returned  the  indict- 
ment in  this  case,  were  duly  and  legally  empanelled,  when  the 
question  in  regard  to  their  cmpanelment  is  presented  only  by 
a  motion  to  quash  the  indictment.  In  the  recent  case  of 
Powers  V.  State,  87  Ind.  144,  it  was  held  by  this  court  that 
where  the  record  shows  that  the  grand  jury  returned  the  in- 
dictment into  open  court,  and  the  indictment  itself  states  that 
the  grand  jury  were  duly  empanelled,  sworn  and  charged,  the 
empanelling  of  the  grand  jury  is  sufficiently  shown.  Thisdl^- 
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cision  is  conclusive  of  the  point  under  consideration,  adversely 
to  the  appellant. 

The  motion  to  quash  the  indictment  in  this  case  was  cor- 
rectly overruled. 

In  appellant's  motion  for  a  new  trial,  the  only  causes  as- 
signed therefor  were  that  the  finding  of  the  court  was  not  sus- 
tained by  sufiBcient  evidence,  and  that  it  was  contrary  to  law. 
It  is  earnestly  insisted  by  the  ap}>ellant's  counsel  that  the  evi- 
dence was  wholly  insufficient  to  sustain  the  finding  of  the 
trial  court.  The  prosecuting  witness,  John  Ward,  testified, 
substantially,  as  follows:  "On  or  about  the  1st  day  of  Sep- 
tember, 1883,  in  company  with  Lewis  Cole,  I  went  to  the 
saloon  in  which  Stout  keeps  bar,  and  called  for  one  quart  of 
beer ;  defendant  Stout  handed  nic  a  quart  bottle  of  beer,  and 
I  paid  fifteen  cents  for  it;  I  think,  yes,  I  am  certain,  I  paid 
for  it ;  Stout  gave  me  the  beer,  and  also  handed  me  two  glasses 
to  drink  out  of;  he  did  not  tell  me  where  to  drink  the  beer, 
or  where  not  to  drink  it;  but  Stout  must  have  seen  Cole  and 
myself  go  out  the  back  door  of  the  saloon ;  the  back  door 
opens  into  a  room  that  was  formerly  used  as  a  ten-pin  alley ; 
we  proceeded  along  said  alley  for  about  twenty  or  thirty  feet 
from  the  rear  door  of  the  saloon,  and  there  drank  the  beer; 
there  is  where  the  boys  usually  drink  that  patronize  the  saloon 
in  which  Stout  stays,  and  where  I  usually  drank ;  where  we 
drank  was  in  the  rear  of  the  saloon,  and  about  ten  feet  from 
the  alley ;  I  do  not  know  who  owned  the  ground  north  of 
the  saloon;  after  drinking  the  beer  I  returned  the  bottle  and 
glasses  to  Stout  in  the  saloon  ;  the  boer  was  intoxicating,  and 
the  place  where  I  bought  the  beer  i.s  in  Monroe  county  and 
State  of  Indiana ;  it  is  usual  for  the  boys  to  buy  a  bottle  of 
beer  and  go  out  the  back  door  in  the  ten-pin  alley  to  drink 
the  same;  Patrick  Fitzpatriek  owned  the  saloon,  and  Stout 
was  keeping  bar  and  lived  up-stairs  over  the  saloon.^' 

Appellant  testified  :  "I  sold  John  Ward  the  quart  of  beer, 
but  did  not  see  him  drink  it  on  the  premises;  he  did  not 
drink  the  beer  in  the  saloon.    I  can  not  sav  whether  he  drank 
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it  in  the  rear  of  the  saloon  or  not.  I  did  not  own  the  saloon, 
nor  did  I  lease  the  building.  I  was  merely  bartender  for 
Fitzpatriek/^ 

Patrick  Fitzpatrick  testified :  "  I  am  the  owner  of  the  saloon 
mentioned.  I  leased  the  saloon  building  of  James  Kelley, 
and  ray  leased  premises  only  extended  as  far  back  as  the  door 
that  opens  into  the  ten-pin  alley.  Back  of  said  door  for 
about  twenty  feet  belongs  to  James  Kelley,  and  still  back  of 
that,  to  the  road-alley,  belongs  to  William  Burk.  I  had  no 
contract  back  further  than  the  door  leading  from  the  saloon 
into  the  ten-pin  alley.  I  never  authorized  any  o^e  to  drink 
out  there,  although  people  frequently  drank  there,  and  some 
did  so  that  did  not  buy  at  my  place." 

The  foregoing  is  all  the  material  evidence  given  on  the 
trial  of  this  cause  as  the  same  appears  in  the  bill  of  excep- 
tions properly  in  the  record.  Does  this  evidence  fairly  sus- 
tain the  finding  of  the  trial  court?  Appellant's  counsel  in- 
sist that  the  evidence  fails  to  sustain  the  charge  in  the  indict- 
ment in  the  following  particular :  That  it  fails  to  show  that 
the  appellant  sold  the  intoxicating  liquor  to  be  drunk  or  suf- 
fered to  be  drunk  in  his  house,  out-house,  yard,  garden,  or 
the  appurtenances  thereto  belonging.  Ward  testified  that 
the  appellant  did  not  tell  him  w^here  to  drink  or  where  not 
to  drink  the  intoxicating  liquor.  Appellant  furnished  the 
quart  of  beer  and  two  glasses  to  drink  out  of.  The  plain  in- 
ference from  these  facts  is  that  appellant  sold  the  liquor  to  be 
drunk  in  the  saloon  where  sold.  But  Ward  had  been  there 
before,  and  when  he  got  the  beer  and  glasses  he  and  Cole 
went  out  of  the  back  door  of  the  saloon  to  the  place  where 
the  boys  usually  drank  who  patronized  that  saloon  where  the 
appellant  stayed.  There  can  be  no  doubt  that  the  appellant, 
under  the  evidence,  had  such  a  possessory  property  in  the 
saloon  aild  saloon  building  that  if  the  jury  believed  there- 
from that  the  beer  was  sold  to  be  there  drunk,  the  charge 
would  have  been  fairly  sustained  by  the  evidence  as  to  the 
appellant's  ownership  of  the  premises  where  sold.  It  appeared 
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from  the  evidence,  however,  that  after  the  sale  was  made  Johu 
Ward  and  his  companion,  of  their  own  volition,  and  not 
under  the  appellant's  direction,  went  out  through  the  back 
door  of  the  saloon  for  about  twenty  or  thirty  feet,  to  the 
place  where  the  boys  usually  drank  who  patronized  that 
saloon,  and  there  drank  their  beer.  Is  this  fact  sufficient  to 
show  that  the  court  erred  in  finding  the  appellant  guilty  or 
in  refusing  him  a  new  trial  ? 

We  are  of  opinion  that  this  question  ought  to  be  and  must 
be  answered  in  the  negative.  The  case  at  bar  is  clearly  dis- 
tinguishable from  0^  Connor  v.  State,  45  Ind.  347;  for  here 
the  appellant  furnished  glasses  for  Ward  and  his  companion 
to  drink  the  beer,  and  when  they  had  drunk  the  beer  a  few 
feet  away  from  the  back  door  of  the  saloon  they  returned  to 
him  in  his  saloon  the  empty  bottle  and  the  borrowed  glasses. 
The  fiicts  of  this  case,  as  shown  by  the  evidence,  are  very 
similar  to  the  facts  stated  in  the  opinion  of  the  court  in 
Stockwell  V.  State y  supra.  In  discussing  the  evidence  in  the 
case  cited  the  court  said :  "The  inference  from  the  evidence 
inevitably  was,  that  the  platform  and  steps  were  appurtenances 
to  the  room  in  which  the  beer  was  sold,  and  it  seems  to  us 
that  the  only  question  of  any  difficulty  for  the  court  to  de- 
cide was,  whether  the  beer  was  drunk  upon  the  steps  with  the 
consent  of  the  appellant."  In  the  ciase  in  hand,  it  seems 
clear  to  us,  that  the  trial  court  was  fully  authorized  and  justi- 
fied by  the  evidence  in  finding  that  the  place  where  the  boys 
usually  drank,  who  patronized  appellant's  saloon,  was  a  part 
of  the  appurtenances  of  such  saloon ;  and  that  the  appellant 
unlawfully  sold  the  beer,  as  charged  in  the  indictment,  to  be 
drunk  and  suffered  to  be  drunk  in  such  appurtenances  of  his 
saloon. 

Our  ooaclusion  is  that  the  motion  for  a  new  trial  was  cor- 
rectly overruled. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  26,  18S4. 
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Practice. — Interrogatories  to  Party. — Sew  Ti'ial. — A  refusal  t^)  com|->el  a 
party  to  answer  interrogatories  is  not  cause  for  a  new  trial,  and  to  pre- 
sent the  question  to  the  Supreme  Court  error  must  be  assigned  thereon 
independently. 

Principal  and  Surety. — ReleoM  of  Surety  by  Extemdon  of  Time  of  Paynwni. 
— An  extension  of  the  time  of  payment  to  the  principal  debtor  for  a  def- 
inite period  by  an  agreement  between  the  creditor  and  debtor  upon  a 
valuable  cons^ideration,  without  the  consent  of  the  surety,  releases  the 
surety ;  aliter  where  the  extension  is  for  an  indefinite  period. 

From  the  Fulton  Circuit  Court. 

J.  Conner y  for  appellant. 

Jf.  L.  Essiek  and  G,  W,  Ilohnan,  for  appellee. 

Elliott,  J. — The  first  proposition  argued  is  that  the  court 
refused  to  compel  the  appellee  to  answer  interrogatories  pro- 
pounded to  him  by  the  appellant.  In  our  opinion  this  ques- 
tion is  not  properly  presented.  Such  a  question  should  be 
reserved  by  exception  duly  taken  at  the  time  the  ruling  is 
made,  and  the  assignment  in  this  court  should  be  founded  on 
the  ruling.  This  was  expressly  decided  in  Reed  v.  Spayde, 
56  Ind.  394,  the  court  saying :  *'  The  question  is  not  properly 
presented.  If  an  error  was  committed,  it  was  not  an  'error 
of  law  occurrfng  at  the  trial.'  It  is  obvious  that  a  new  trial 
would  not  correct  such  an  error ;  for,  after  a  new  trial  was 
granted,  the  error  would  stand  in  the  record  the  same  as  be- 
fore. Such  a  question  can  be  presented  only  by  an  assign- 
ment of  error."  We  think  that  the  rule  stare  decisis  requires 
us  to  adhere  to  this  decision  even  if  there  were  doubts  as  to 
its  soundness.  There  is  much  reason,  however,  for  maintain- 
ing the  principle  declared.  Interrogatories  are  required  to 
be  filed  with  the  pleadings,  that  is,  before  the  issues  are  closed. 
R.  S.  1881,  sec.  359  ;  Sherman  v.  Hogland,  73  Ind.  472.  A  rule 
must  be  taken  to  answer  them,  or  the  party  can  not  be  deemed 
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in  default.  Rice  v.  Derby,  7  Ind.  649 ;  Key  v.  Robinson,  8  Ind. 
368;  Rielay  v.  Whiieher,  18  Ind.  458.  These  considerations 
jihow  very  clearly  that  interrogatories  are  matters  comieeted, 
not  with  the  trial,  but  with  the  pleadings.  Issues  are  always, 
where  a  proper  course  is  pursued,  (^h)sed  before  trial,  and 
what  is  closed  with  the  pleadings  must  be  regarded  as  be- 
longing to  them  rather  than  to  matters  connected  with  the  trial. 
But,  more  than  this,  the  code  cla.-^ses  interrogatories  with  the 
pleadings  and  provides  that  answers  to  them  may  be  used  as 
grounds  for  a  motion  to  reject  sham  pleadings.  R.  S.  1 881,  sec. 
382.  It  thus  appears  that  the  interrogatories  may  be  needed 
for  purpose's  purely  of  pleading  and  for  matters  directly  con- 
nected with  the  pleadings  and  entirely  disconnected  from 
matters  pertaining  to  the  trial.  Still  another  consideration : 
At  common  law,  interrogatories  to  parties  were  never  per- 
mitted, but  they  were  in  chancery,  and  we  have  adopted  the 
chancery  practice.  In  chancery,  interrogatories  were  always 
regarded  as  a  part  of  the  pleadings,  and,  as  we  have  adopted 
the  practice  from  chancery,  it  must  follow  that  we  have  taken 
interrogatories  as  part  of  the  system  of  pleading.  This  would 
be  a  ^st  conclusion  irrespective  of  the  location  of  the  pro- 
visions regarding  interrogatories  in  the  code,  but  we  find 
them  blended  in  the  code  with  other  matters  of  pleading  .so 
closely  and  intimately  that  it  would  do  violence  to  the  lan- 
guage and  spirit  of  the  code  to  dislodge  them  from  their  place 
and  put  them  in  the  category  with  matters  connected  with 
the  trial.  It  is  true  they  may  become  connected  with  the 
trial,  but  this  is  true  of  every  pleading  in  the  case  from  be- 
ginning to  end.  Mr.  Pomeroy  discusses  the  question  very 
ably  and  elaborately,  and  in  the  course  of  his  discussion  says, 
in  speaking  of  the  chancery  doctrine  of  discovery :  "  This 
incident  of  chancery  pleading,  so  entirely  at  variance  from 
the  common  law  practice,  by  which  the  conscii^jnce  of  the  de- 
fendant could  be  probed,  and  which  was  so  powerful  an  in- 
strument in  eliciting  the  truth  in  judicial  controversies,  has 
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been  essentially  adopted  by  the  reformed  system  of  proce- 
dure." 1  Pom.  Eq.,  section  191.  It  appears  very  plain  to 
us  that  the  strictures  of  Mr.  Works  on  the  case  of  Reed  v. 
Spaydcy  supra,  are  entirely  groundless,  and  that  they  were 
made  without  an  examination  of  the  principles  of  pleading. 
1  Works  Prac,  section  882. 

The  appellant  insists  that  there  was  error  in  refusing  a 
new  trial;  because  the  note  is  signed  J.  E.  Cates^  and  there  is 
no  evidence  showing  that  he  executed  the  note.  It  is  enough 
to  say  that  he  admitted  the  execution  of  the  note  by  his  fail- 
ure to  deny  it  under  oath,  but  if  this  were  not  enough  we 
might  add  that  he  testified  that  he  did  sign  it  as  surety. 

A  surety  is  released  where  payment  of  the  note  is  extended, 
upon  a  valuable  consideration  for  a  definite  period ;  he  is  not 
released,  where  the  extension  is  for  an  indefinite  period,  Tracy 
V.  QiiUlen,  65  Ind.  249. 

Judgment  affirmed. 

FUed  Jan.  26, 1884. 
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AuLTMAN,  Miller  &  Co.  v.  TimxM  et  al. 

Evidence. — Identity  of  Permm. — Name. — Proof  showing  the  liability  of  a 
person  bearing  the  defendant's  name,  in  the  absence  of  countervailing 
evidence  as  to  the  identity  of  the  person,  is  sufficient  to  establish  the  de- 
fendant's liability. 

From  the  LaPorte  Circuit  Court. 

/.  A,  Love  and  E,  G.  Thomas,  for  appellant. 

M.  Nye,  for  appellees. 

NiBLACK,  J. — Complaint  by  Aultman,  Miller  &  Company, 
a  corporation  residing  and  having  its  place  of  business  in  the 
State  of  Ohio,  upon  a  promissory  note  executed  by  one  Wil- 
liam Timm,  deceased,  for  the  sum  of  $55,  against  Henry  C. 
Timm,  Silas  S.  Nye,  Sophia  L.  Nye,  Augusta  Timm,  Mary 
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Timm  and  William  Timm,  as  the  heirs  at  kw  of  the  said 
William  Timm,  deceased,  alleging  that  the  defendants  had  re- 
ceived the  sum  of  $620.43  as  such  heirs  upon  final  settlement 
of  the  decedent's  estate. 

There  was  a  return  of"  not  found  "  as  to  the  three  defend- 
ants first  named,*and  the  three  defendants  last  named,  beini^ 
minors,  answered  by  their  guardian  ad  litem  in  general  denial. 
A  trial  by  the  court  resulted  in  a  finding  and  judgment  for 
the  defendants. 

It  is  claimed,  on  behalf  of  the  appellant,  that  the  finding 
of  the  court  was  contrary  to  the  evidence. 

Formal  proof  was  made  of  the  granting  of  letters  of  ad- 
ministration upon  the  estate  of  William  Timm,  and  of  the 
final  settlement  of  his  estate ;  also,  that  the  sum  of  $622.4»3 
had  been  distributed  to  persons  bearing  names  similar  to  those 
borne  by  the  defendants,  other  than  Silas  S.  Nye,  whose  re- 
lations to  the  case  were  not  explained  by  the  evidence.  Sat- 
isfactory proof  was  also  made  as  to  the  non-residence  of  the 
plaintiff,  and  as  to  the  time  within  which  the  suit  was  com- 
menced. Proof  being  first  made  of  its  execution,  the  note 
sued  on  was  likewise  read  in  evidence. 

In  defence  of  the  finding  of  the  court,  it  is  argued  on  be- 
half of  the  appellees  that  the  death  of  the  maker  of  the  note 
was  not  sufBciently  proven. 

One  Wilson  testified  that  he  saw  William  Timm  sign  the 
note  which  was  read  in  evidence.  He  also  stated, "  I  have 
heard  that  William  Timm  is  dead." 

Edward  King  testified  :  "  I  knew  William  Timm  and  his 
fiimily;  I  do  not  know  his  children's  names;  he  is  dead." 

There  was  nothing  in  conflict  with  this  evidence,  and  no 
specific  objection  to  its  prima  facie  sufficiency  to  prove  the 
death  of  Timm  has  been  shown  in  argument;  besides,  the 
granting  of  letters  of  administration  on  the  estate  of  Timm 
afforded  at  least  pWma /ac/e  evidence  of  his  death. 

As  against  adult  heirs,  who  may  have  received  a  distribu- 
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tive  share  of  an  estate,  the  granting  of  such  letters  would, 
doubtless,  be  held  to  be  conclusive  of  the  death  of  the  alleged 
decedent.  1  Greenl.  Ev.,  sections  41 ,  660 ;  Neicraan  v.  JenkinSy 
10  Pick.  516. 

The  general  rule  is  that  identity  of  name  is  presumptive 
of  identity  of  person.     2  Greenl.  Ev.,  section  278d. 

In  Phillipps  on  Evidence  it  is  said :  *'  Generally  speaking, 
it  will  be  considered  sufficient  prima  facie  evidence  to  show 
that  a  person  bearing  the  same  name  as  the  party  to  the  suit 
did  the  act  with  which  it  is  sought  to  affect  such  party.^'  2 
Phill.  Ev.  608. 

Where  facts  are  brought  out  which  cast  a  doubt  upon  the 
identity  of  the  party,  this  general  rule  will  not  be  allowed  to 
prevail ;  but  there  was  nothing  developed  at  the  trial  which 
made  this  case  an  exceptional  one  in  that  respect,  and  apply- 
ing the  general  rule  as  stated,  we  think  the  evidence  raised  a 
fair  presumption  that  the  appellees  comprised  three  out  of  five 
persons  who  seemingly  succeeded  as  heirs  to  the  estate  of 
William  Timm,  the  maker  of  the  note. 

A  question  upon  the  sufficiency  of  the  service  of  process 
upon  Augusta  Timm  has  been  suggested  in  argument,  but  as 
no  objection  was  made  to  the  sheriff^ ^s  return  in  the  circuit 
court,  and  as  no  cross  error  has  been  assigned  here  which 
raises  any  such  question  as  that  suggested,  nothing  is  pre- 
sented which  requires  us  to  make  any  decision  upon  the  suf- 
ficiency of  the  service  of  process. 

Our  conclusion  is,  that,  upon  the  evidence  before  it,  the 
circuit  court  erred  in  finding  for  the  appellees.  2  R.  8.  1876, 
p.  564,  section  178;  R.  S.  1881,  section  2442. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 
Filed  Dec.  11, 1883.    Petition  for  a  rehearing  overruled  Jan.  26, 1884. 
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Galway  et  al.  v.  The  State,  ex  rel.  Ballow  et  al. 

Practice. — HarmUs»  Error, — There  is  no  available  error  in  sustaining  a 
demarrer  to  a  paragraph  of  answer  \fhere  all  the  facts  alleged  therein 
may  be  proven  under  another  upon  which  issue  is  made. 

Tbiai«. — Jury. — Equity. — SuU  on  Gvardxan^s  Bond. — ConatUutumal  Law. — A 
suit  upon  a  guardian's  bond  is  not  a  suit  in  equity,  but  purely  at  com- 
mon law,  and  it  is  error  to  refuse  a  trial  by  jury. 

From  the  Howard  Circuit  Court. 

M.  Bell,  W.  0.  Purdum  and  31.  Garrigus,  for  appellants. 

/.  P.  EUioU,  J.  A.  Swoveland  and  /.  /.  Parker,  for  appellees. 

Franklin,  C. — Appellees  sued  appellants  on  a  guardian's 
bond.  An  answer  in  five  paragraphs  was  filed.  A  demurrer 
was  sustained  to  the  third  and  fourth  and  overruled  to  the 
second  and  fifth,  the  first  being  a  denial.  A  reply  in  denial 
was  filed  to  the  second  and  fifth  and  a  special  paragraph  to 
the  second,  to  which  a  demurrer  was  overruled.  Appellants 
requested  a  trial  by  jury,  which  was  refused  by  the  court,  and 
the  case  was  referred  to  a  master  commissioner  to  hear  the 
evidence  and  report  the  facts.  Upon  the  filing  of  the  report 
of  the  master  commissioner  appellants  filed  exceptions  to  it, 
which  were  overruled  by  the  court ;  and,  over  a  motion  for 
a  new  trial,  judgment  was  rendered  for  appellees. 

Errors  have  been  assigned  upon  the  foregoing  rulings.  The 
third  and  fourth  paragraphs  of  the  answer  allege  that  the 
property  was  sold  and  the  money  received  and  converted  by 
the  guardian  before  the  order  of  the  sale  by  the  court  and 
before  the  execution  of  the  bond,  and  that  none  of  it  was  re- 
ceived or  converted  after  the  execution  of  the  bond  sued  on. 

There  is  no  available  error  in  sustaining  the  demurrer  to 
the  third  and  fourth  paragraphs  of  the  answer,  whether  they 
were  good  answers  or  not ;  all  the  fiicts  that  could  have  been 
given  in  evidence  under  either  of  them  were  admissible  in 
evidence  under  the  general  denial  of  the  first  paragraph,  and 
Vol.  93.— 11 
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appellauts  could  not  have  been  injured  by  the  sustaining  of 
the  demurrer.  The  second  paragraph  of  the  reply  was  to  the 
set-off  in  the  second  paragraph  of  answer,  and  alleges  that 
the  same  was  settled  in  the  reports  of  said  guardian  and  ap- 
proved by  the  court. 

We  do  not  think  that  there  was  any  error  in  overruling 
the  demurrer  to  the  second  paragraph  of  the  reply.  If  it 
was  thought  not  specific  enough,  the  remedy  was  by  motion 
to  make  it  more  specific,  and  not  by  demurrer. 

Among  the  reasons  assigned  for  a  new  trial  is  the  one  that 
the  court  refused  to  submit  the  cause  to  a  jury  for  trial. 

Appellees  insist  in  their  brief  that  this  question  is  not 
properly  in  the  record;  that  the  record  does  not  show  an 
exception  to  the  ruling  of  the  court  upon  this  question ;  that  al- 
though the  bill  of  exceptions  shows  that  the  refusal  to  submit  the 
cause  to  a  jury  for  trial,  and  the  referring  of  it  to  a  master 
commissioner  was  all  excepted  to  at  the  time  by  appellants, 
this  is  not  sufficient  unless  the  order-book  entries  show  that 
the  exceptions  were  taken  at  the  time  of  the  ruling.  The 
order-book  entries  do  show  that  an  exception  to  the  ruling 
refusing  to  grant  a  jury  trial  was  taken  at  the  time  of  the 
ruling.  But  they  do  not  show  that  any  exception  was  taken 
at  the  time  to  referring  the  cause  to  a  master  commissioner. 
This  latter  exception  is  only  shown  by  the  bill  of  exceptions, 
and  we  do  not  think  that  the  omission  in  the  record  entries 
of  the  latter  exception  can  be  construed  into  a  waiver  of  the 
former  exception. 

The  question  as  to  the  refusal  to  submit  the  cause  to  a  jury 
for  trial  is  properly  in  the  record. 

"The  right  of  trial  by  jury  shall  remain  inviolate,''  is  a 
constitutional  provision,  but  has  been  decided  to  mean  that 
it  merely  preserves  a  right  already  existing,  and  does  not  ex- 
tend it.  That  suits  in  equity  were  always,  as  of  right,  heard 
and  determined  by  the  chancellor;  the  Constitution  does  not 
prohibit  the  Legislature  from  declaring  that  suits  in  equity 
may  be  tried  by  the  court.     Carmichael  v.  Adams,  91  Ind.  526. 


f 


NOVEMBER  TERM,  1883.  163 

Galway  etoLv,  The  State,  ex  reL  Ballow  ei  oL 

Hence  our  Legislature  has  provided  by  the  409th  section  of 
the  R.  S.  1881^  that  '^  Issues  of  law  and  issues  of  fact  in 
causes  that,  prior  to  the  18th  day  of  June,  1852,  were  of  ex- 
clusive equitable  jurisdiction,  shall  be  tried  by  the  court ; 
issues  of  fiict  in  all  other  causes  shall  be  triable  as  the  same 
are  now  triable." 

In  determining  the  question  whether  a  cause  must  be  tried 
by  the  court,  or  is  triable  by  a  jury,  we  must  look  to  the 
complaint,  the  rights  involved,  and  the  relief  demanded. 
The  cause  of  action  in  this  case  is  based  upon  contract,  and 
the  relief  sought  is  a  personal  judgment  for  damages  for  a 
breach  of  the  contract. 

"  In  actions  of  law,  the  recovery  must  be  for  money  or 
specific  property.  In  equity,  as  a  rule,  the  suit  is  to  compel 
the  defendant  to  do  some  specific  thing,  to  enforce  a  lien,  or 
to  relieve  the  plaintiif  or  his  property  from  liability  by  the 
cancellation  of  some  contract,  and  other  like  remedies.  There- 
fore, if  the  form  of  the  verdict  must  be :  We,  the  jury,  find  for 
the  plaintiff,  and  assess  his  damages,  etc.,  or,  We,  the  jury,  find 
for  the  plaintiff  that  he  is  the  owner  and  entitled  to  the  pos- 
session of  the  property,  it  may  be  safely  placed  as  one  within 
the  jurisdiction  of  a  court  of  law  and  triable  by  jury."  1 
Works  Prac,  p.  538,  section  827. 

When  a  party  is  entitled  to  a  trial  by  jury,  he  can  not  be 
deprived  of  it,  against  his  expressed  wish,  upon  the  ground 
that  the  court  fairly  tried  and  correctly  determined  the  case. 
Shawy.  Kent,  11  Ind.  80. 

In  the  case  of  Clouser  v.  Ruchnan,  89  Ind.  65,  it  was 
held  by  this  court,  that  the  questions  of  fraud  in  the  exe- 
cution of  the  mortgages,  and  fraud  in  procuring  the  order,  are 
questions  of  fact  and  eminently  proper  to  be  submitted  for 
decision  to  a  jury.  That  the  case  was  connected  with  the 
settlement  of  decedents'  estates  does  not  change  the  rule.  See 
the  authorities  therein  cited. 

The  questions  in  this  case  of  receiving  and  converting  the 
assets  of  the  wards,  the  failure  to  account  for  and  pay  over 
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the  same^  together  with,  the  offsets  claimed,  were  mere  ques- 
tions of  fact  proper  to  be  submitted  to  a  jury. 

Actions  on  penal  bonds  for  a  mere  breach  of  the  bond  have 
always  been  regarded  as  actions  at  law,  and  under  the  pro- 
visions of  the  before  quoted  statute  of  1881,  upon  the  request 
of  either  party,  must  be  tried  by  a  jury. 

The  court  erred  in  refusing  to  submit  the  cause  to  a  jury 
for  trial.  As  to  the  other  causes  stated  for  a  new  trial,  they 
may  not  again  occur  in  a  subsequent  trial,  and  it  is  unneces- 
sary now  to  decide  them. 

The  judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
in  all  things  reversed,  at  appellee's  costs,  and  that  the  cause 
be  remanded  with  instructions  to  the  court  below  to  grant  a 
new  trial,  and  for  further  proceedings  in  accordance  with 
this  opinion. 

Filed  Jan.  26, 1884. 


No.  10,983. 

Woods  v.  Brown,  Guardian. 

JuDGiiffENT. — Review  of. — Belief  From.—InsanUy. — That  a  judgment  was  ren- 
dered on  default  without  the  service  of  process,  and  that  the  defendant 
therein  was  at  the  time  insane,  do  not  constitute,  when  alleged  in  a  com- 
plaint, sufficient  cause  for. any  relief  against  the  judgment,  or  for  a  re- 
view thereof,  or  to  aflfect  a  sale  of  property  upon  execution  issued  thereon. 

Same. — Default. — Summom. — Record. — Where  judgment  has  been  taken  on 
default,  the  summons  and  return  are  part  of  the  record,  whether  incor- 
porated in  the  entry  or  not. 

From  the  Vigo  Circuit  Court. 
N,  G.  Buff  and  J.  T.  Pierce,  for  appellant. 
a  R  McNuU,  J.  G.  McNutt,  8.  C.  Davis  and  8.  B.  Dat^is, 
for  appellee. 

Hammond,  J. — This  was  an  action  by  the  appellee,  as 
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guardian  of  Elijah  Pierson^  a  person  of  unsound  mind  against 
the  appellant. 

The  material  averments  of  the  complaint  were,  in  effect,  as 
follows : 

The  Milburn  Wagon  Works  Company  obtained  a  judgment 
in  the  Vigo  Circuit  Court  against  Pierson  on  May  21st,  1874, 
for  $120.70.  In  the  same  court,  on  the  same  day,  J.  F.  Leib- 
erling  Company  also  obtained  a  judgment  against  Pierson  for 
$94.85.  These  judgments  were  afterward  assigned  to  one 
Dalton,  who,  on  October  3d,  1877,  assigned  the  same  to  the 
appellant.  No  copies  of  the  records,  except  the  judgments 
referred  to,  are  filed  with  the  complaint.  From  the  copies 
of  the  judgments  filed,  it  appears  that  the  proceedings  were 
in  attachment,  and  that  the  claim  on  which  the  judgment  of 
the  J.  F.  Leiberling  Company  was  rendered  was  filed  under 
that  of  the  Milburn  Wagon  Works  Company.  It  was  re- 
cited in  the  first  judgment  that  Pierson  was  duly  served  with 
process  ten  days  before  the  first  day  of  the  term,  but  such  re- 
cital did  not  occur  in  the  second  judgment.  Under  execu- 
tions issued  upon  these  judgments,  Pierson's  real  estate  was 
sold  at  sheriff's  sale  to  the  appellant  on  June  27th,  1878,  and, 
there  being  no  redemption,  a  sheriff's  deed,  one  year  after 
such  sale,  was  executed  to  the  appellants  The  complaint 
avers  that  at  the  time  said  judgments  were  rendered,  Pierson 
was  a  person  of  unsound  mind  and  incapable  of  transacting 
his  own  business,  and  had  so  remained  since  that  time ;  that 
in  proceedings  for  that  purpose  he  was,  by  the  proper  court, 
on  June  2d,  1881,  adjudged  of  unsound  mind,  and  the  appel- 
lee was  appointed  as  his  guardian.  It  is  averred  that  when 
the  appellant  took  the  assignment  of  said  judgments,  and 
purchased  said  real  estate  at  sheriff's  sale,  he  had  notice  of 
Pierson's  unsoundness  of  mind.  It  is  also  alleged  that  said 
judgments  were  rendered  against  Pierson  by  default,  and  that 
no  process  was  served  upon  him  in  said  actions.  The  charge 
is  also  made  in  the  complaint,  that  at  the  time  of  the  com- 
mencement of  the  appellee's  action,  the  appellant  was  prose- 
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cuting  an  action  in  the  superior  court  of  Vigo  county,  to  re- 
cover possession  of  said  real  estate.  The  prayer  of  the  com- 
plaint was  that  said  judgments  be  set  aside  and  the  appellant 
restrained  from  prosecuting  said  action,  and  for  all  other 
proper  relief. 

The  appellant  demurred  to  the  complaint,  for  want  of  facts 
sufficient  to  constitute  a  cause  of  action.  His  demurrer  was 
overruled,  an  exception  was  taken  to  the  ruling,  and  the  suf- 
ficiency of  the  complaint  presents  the  first  question  for  our 
decision. 

We  have  to  regret  that  the  appellee  has  not  accommodated 
us  with  a  brief,  that  we  might  have  the  benefit  of  the  theory 
upon  which  the  court  below  based  its  ruling  in  upholding  the 
complaint. 

But  two  sections  of  the  statute  occur  to  us  under  which 
there  could  be  any  color  of  ground  for  sustaining  the  appel- 
lee's claim  for  redress.  The  first  is  section  396,  R.  S.  1881, 
which  authorizes  the  court  within  two  years  after  the  rendi- 
tion of  a  judgment  to  relieve  a  party  therefrom  when  the 
same  was  taken  against  him  through  his  mistake,  inadvert- 
ence, surprise  or  excusable  neglect.  The  appellee's  complaint 
was  not  filed  until  April  27th,  1882,  nearly  eight  years  after 
the  rendition  of  the  judgments  complained  of.  It  was  there- 
fore too  late  for  relief  under  the  section  cited.  Besides,  a 
complaint  under  this  section  is  insufficient  unless  it  shows 
that  the  complainant  has  a  valid  and  meritorious  defence  to 
the  cause  of  action  upon  which  the  judgment  complained  of 
was  rendered.  Yancy  v.  Teter,  39  Ind.  305 ;  Nord  v.  Marty, 
56  Ind.  531.  The  complaint  fails  to  show  that  Pierson  had 
or  has  any  defence  whatever  to  the  causes  of  action  upon 
which  the  judgments  were  rendered.  While  it  is  charged 
that  he  was  of  unsound  mind  when  they  were  rendered,  this 
averment  does  not  relate  to  the  time  when  the  causes  of  ac- 
tion originated  ;  and  even  if  he  was  then  non  compos  mentis, 
this  would  not  of  itself  invalidate  such  causes  of  action.  It 
is  not  shown  w^hat  the  grounds  of  complaint  were  upon  which 
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the  judgments  were  rendered.  Persons  of  unsound  mind  are 
responsible  in  civil  actions  for  their  torts,  except  slander. 
Morse  v.  Crawford,  17  Vt.  499  (44  Am.  Dec.  349);  Morain 
V.  Devlin,  132  Mass.  87  (42  Am.  R.  423) ;  7  Wait  Actions 
and  Defenses,  157.  Pierson  was  not  placed  under  guardian- 
ship for  several  years  after  the  judgments  were  rendered. 
Those  of  unsound  mind  are  liable  on  their  contracts  for  nec- 
essaries; and  where  they  are  not  under  guardianship  their 
contracts,  in  the  absence  of  fraud  or  undue  advantage  by 
those  contracting  with  them,  may  not  be  repudiated,  without 
restoring  what  was  received  on  such  contracts,  if  the  persons 
with  whom  the  agreements  were  made  were  at  the  time  of 
making  the  same  ignorant  of  their  mental  incapacity.  Fay 
BurdUt,  81  Ind.  433  (42  Am.  R.  142) ;  Copenraih  v.  Kimby, 
83  Ind.  18;  Behrena  v.  McKenzie,  23  Iowa,  333;  Young  v. 
Stevens,  48  N.  H.  133  (2  Am.  R.  202) ;  Eaton  v.  Eaton,  8 
Vroom,  (N.  J.)  108  (18  Am.  R.  716) ;  Beak  v.  See,  10  Pa. 
St.  56  (49  Am.  Dec.  573) ;  Lancaster  County  Bank  v,  Moore, 
78  Pa.  St.  407  (21  Am.  R.  24) ;  Crawford  v.  Scovell,  94  Pa. 
St.  48  (39  Am.  R.  766). 

The  other  section  of  the  statute  to  which  we  refer  as  prob- 
ably being  the  basis  of  the  appellee's  complaint  is  section  616, 
R.  S.  1881,  which  provides  for  the  review  of  a  judgment  for 
any  error  of  law  appearing  in  the  proceedings  and  judgment, 
or  for  material  new  matter  discovered  since  the  rendition 
thereof. 

It  is  averred  that  Pierson  was  not  served  with  process  in 
the  actions  referred  to,  but  it  is  not  alleged  that  this  error 
appears  in  the  proceedings  or  judgment.  In  fact,  the  copies 
of  the  judgments  filed  with  the  complaint  show,  as  already 
stated,  that  the  proceedings  were  in  attachment,  and  that 
Pierson  was  duly  served  with  process  in  the  case  first  com- 
menced. This  was  sufficient,  not  Only  for  that  ease,  but  also 
for  the  other  filed  under  it.  Schmidt  v.  CoUey,  29  Ind.  120; 
Ryan  v.  Burkam,  42  Ind.  507  ;  Taylor  v.  Elliott,  51  Ind.  375. 
The  fact  that  Pierson  was  of  unsound  mind  when  the  judg- 
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ments  were  rendered  is  no  ground  for  their  review.  Alexan- 
der V.  Daugherty,  69  Ind.  388. 

The  appellee's  complaint  shows  no  error  of  law  appearing 
in  the  proceedings  or  judgments  complained  of,  nor  the  dis- 
covery of  any  evidence  since  their  rendition,  and  is  therefore 
insufficient  under  section  616,  supra. 

The  complaint  finds  no  statutory  support.  But  it  is  well 
settled  in  this  State  that  judgments  may  be  attacked  for  causes 
other  than  those  provided  by  statute.  Thus,  it  has  been  held 
that  a  judgment  may  be  set  aside  for  fraud  in  its  procure- 
ment. Nealis  v.  Dicks,  72  Ind.  374 ;  Camnaugh  v.  Smiihy  84 
Ind.  380;  Earle  v.  Earh,  91  Ind.  27. 

The  complaint,  however,  makes  no  charge  of  fraud  in  the 
obtaining  of  the  judgments.  The  alleged  infirmities  of  the 
judgments  are:  1.  That  they  were  taken  by  default  without 
service  of  process  upon  Pierson ;  2.  That  Pierson  was  of  un- 
sound mind  when  they  were  rendered. 

It  has  already  been  observed  that  the  complaint  fails  to  dis- 
close that  Pierson  has,  or  ever  had,  any  valid  or  meritorious 
defence  to  the  causes  of  action  on  which  the  judgments  were 
predicated.  Nor  does  the  complaint  show  that  anything  has 
occurred  since  their  rendition  calling  for  equitable  relief.  In 
such  case,  the  better  opinion  seems  to  be  that  a  court  of  equity 
will  not  interfere,  either  to  stay  proceedings,  or  to  set  aside 
a  judgment,  on  the  ground  of  want  of  jurisdiction  of  the  per- 
son of  the  judgment  defendant.  In  Williams  y.  Hitzicy  SSlmL 
303,  it  was  held  that  the  collection  of  a  judgment  rendered 
before  a  justice  of  the  peace  would  not  be  enjoined  for  want 
of  jurisdiction,  where  there  was  no  claim  of  payment  of  the 
judgment  or  denial  of  the  cause  of  action  upon  which  it  was 
rendered.     See,  also,  1  High  Inj.,  sections  125  and  126. 

But,  in  the  case  at  bar,  the  averments  of  the  complaint  are 
not  sufficient  to  show  that  the  court  did  not  have  jurisdiction 
of  the  person  of  the  defendant  in  rendering  the  judgments 
complained  of.  The  allegations  that  the  judgments  were  ren- 
dered by  default,  and  that  no  process  was  served  upon  Pier- 
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son,  may  be  true  without  affecting  the  jurisdiction.  His  ap- 
pearance to  the  actions  would  be  a  waiver  of  service  of  process, 
and  if,  after  such  appearance,  he  failed  to  answer  within  the 
time  limited  by  the  court,  a  judgment  against  him,  as  by  de- 
fault, would  have  been  proper.  Sections  345  and  401,  R.  S. 
1881 ;  Flayd  Co.,  etc.,  Ass'n  v.  Tompkim,  23  Ind.  348  ;  Top/  v. 
King,  26  Ind.  391.  If,  regardless  of  equitable  consideration, 
want  of  jurisdiction  of  the  person  of  the  defendant  is  suffi- 
cient ground  to  invoke  the  chancery  powers  of  a  court  to  set 
aside  a  judgment,  the  averment  of  facts  should  be  sufficiently 
broad  and  explicit  to  show  that,  in  truth,  such  jurisdiction 
was  wanting. 

The  fact  that  Pierson,  when  the  judgments  were  rendered, 
was  of  unsound  mind,  is  not  of  itself  sufficient  to  vacate  the 
judgments.  Aliwon  v  Taylor,  6  Dana,  87  (32  Am.  Dec.  68) ; 
Wood  V.  Bayard,  63  Pa.  St.  320;  Foster  v.  Jones,  23  Ga.  168 ; 
Sacramento  Savings  Bank  v.  Spencer,  53  Cal.  737 ;  Stiyers  v. 
Breni,  50  Md.  214  (33  Am.  R.  317);  Johnson  v.  Pmneroy, 
31  Ohio  St.  247. 

The  appellee's  complaint  stated  no  cause  of  action  what- 
ever, and  the  demurrer  thereto  should  have  been  sustained. 

The  court,  on  the  appellee's  motion,  struck  out  the  second 
and  third  paragraphs  of  the  appellant's  answer,  and  sustained 
the  appellee's  demurrer  to  the  fourth  paragraph  of  answer. 
These  rulings  are  complained  of,  but  need  not  be  considered, 
as  the  questions  involved  in  the  pleadings  are  disposed  of  in 
what  we  have  said  of  the  complaint. 

There  was  a  trial  by  the  court,  and  finding  and  judgment 
for  the  appellee.  The  appellant's  motion  for  a  new  trial  was 
made  and  overruled.  This  ruling  is  al.'^o  a.ssignod  as  error. 
The  summonses  and  sheriff's  returns,  showing  that  Pierson 
was  duly  served  with  process  in  each  of  the  actions  complained 
of,  were  offered  in  evidence  by  the  appellant.  Counsel  for 
the  appellant  advise  us  in  their  brief  that  the  court  below 
held  the  judgments  in  question  void  because  the  summonses 
and  sheriff's  returns  were  not  incorporated  therein.    The  sum- 
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monses  and  returns  thereto  were  parts  of  the  record.  Their 
incorporation  into  the  judgments  was  unnecessary. 

Judgment  reversed^  at  appellee's  costs,  with  instructions  to 
the  court  below  to  sustain  the  appellant's  demurrer  to  the 
complaint,  and  for  further  proceedings. 

Filed  Jan.  26,  1884. 


No.  9733. 
AnDEKSON  ET  AL.  V.  KbAMER  ET  AL.,  ExECUTORS. 


Supreme  Court. — Practice, — Defective  TVanscripL — A  paragraph  of  answer 
146  318  not  being  found  in  the  record,  the  sufficiency  of  a  reply  thereto  can  not 

be  determined  by  the  Supreme  Court. 
Same. — Decision  on  Former  Appeal. — Law  qf  Caae. — The  Supreme  Court  will 

not,  on  a  second  appeal,  review  a  decision  made  by  it  on  a  former  appeal. 
Same. — Evidence, — Instruction.— Vfhere  the   transcript  omits  some  of  the 

pleadings,  and  does  not  contain  all  the  evidence,  so  that  the  Supreme 

Court  can  not  know  that  instructions  given  might  not  have  been  proper, 

no  question  can  be  made  upon  them. 

From  the  Boone  Circuit  Court. 

J.  8.  Scobey  and  D.  Waits,  for  appellants. 

P.  iJ.  Dutch  and  G,  TF.  Stafford,  for  appellees. 

Black,  C. — This  was  an  action  brought  by  Baltzer  Kra«- 
mer  against  the  appellants  William  B.  Matthews,  Franklin 
Rich  and  James  W.  Anderson,  upon  a  promissory  note  made 
to  said  Baltzer  Kramer  and  one  Dutch  by  said  Matthews  and 
Rich,  and  to  foreclose  a  chattel  mortgage  given  by  said 
makers  to  said  payees  to  secure  said  note,  the  note  and  mort- 
gage having  been  assigned  by  said  payees  and  mortgagees  to 
said  Baltzer  Kramer,  and  the  mortgaged  property  having 
been  purchased  of  the  mortgagors  by  said  Anderson. 

On  a  former  appeal  in  the  cause,  a  judgment  in  favor  of 
the  defendants  was  reversed  by  this  court  for  error  in  over- 
ruling demurrers  to  the  first  and  third  paragraphs  of  said 
Anderson's  answer.     Kramer  v.  Matthews,  68  Ind.  172.     The 
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allegations  of  the  complaint  and  of  said  first  and  third  para- 
graphs of  Anderson's  answer  are^  in  substance,  shown  in  the 
opinion  rendered  on  the  former  appeal. 

The  second  and  fourth  paragraphs  of  answer  were  pleas  of 
payment,  the  Second  pleaded  by  Anderson^  the  fourth  by 
Matthews  and  Eich. 

After  the  cause  was  remanded  to  the  court  below,  Ander- 
son amended  said  first  and  third  paragraphs  of  his  answer, 
and  filed  two  additional  paragraphs  of  answer  designated  as 
additional  fourth  paragraph  and  additional  fifth  paragraph ; 
and  the  defendants  filed  a  paragraph  of  answerdesignated  as 
sixth  paragraph. 

Demurrers  to  the  first,  third  and  sixth  paragraphs  of  an- 
swer were  sustained.  There  was  a  reply  of  general  denial 
and  a  second  and  special  paragraph  of  reply  to  the  fifth  para- 
graph of  answer.  A  demurrer  to  said  second  paragraph  of 
reply  was  overruled. 

The  cause  was  tried  by  jury,  the  verdict  being  in  favor  of 
the  plaintiff  for  $460.82  and  for  foreclosure."  A  motion  for 
a  new  trial  made  by  the  appellants  was  overruled,  and  judg- 
ment was  rendered  on  the  verdict. 

After  the  rendition  of  the  judgment,  said  Baltzer  Kramer 
died  and  the  appellees  became  his  executors. 

The  appellants  have  assigned  as  errors  the  action  of  the 
court  in  sustaining  the  demurrers  to  the  first,  third  and  sixth 
paragraphs  of  answer,  in  overruling  the  demurrer  to  the  sec- 
ond paragraph  of  reply,  and  in  overruling  the  motion  for  a 
new  trial. 

The  fifth  paragraph  of  answer  is  not  in  the  record.  That 
the  second  paragraph  of  reply,  directed  to  said  fifth  para- 
graph of  answer,  was  not  a  suflBcient  reply,  can  not  be  deter- 
mined in  the  absence  of  the  answer.  The  overruling  of  a 
demurrer  to  a  reply  will  not  be  considered  by  this  court,  when 
the  record  does  not  contain  the  answer  to  which  the  reply 
was  directed.     Bdson  v.  State,  ex  reL,  47  Ind.  54. 

The  first,  third  and  sixth  paragraphs  of  answer  are  treated 
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in  argument  as  all  presenting  the  same  question,  and  it  is  con- 
tended that,  on  the  former  appeal  of  this  case,  this  court 
reached  an  erroneous  conclusion  concerning  the  effect  of  a 
former  adjudication  in  an  action  of  replevin  to  which  plain- 
tiff and  some  of  the  defendants  were  parties. 

The  decisions  of  this  court  upon  the  former  appeal  remain 
the  law  of  the  case  through  all  its  subsequent  stages,  binding 
alike  on  the  trial  court  and  on  this  court. 

Applying  this  rule,  there  was  no  error  in  sustaining  the 
demurrers  to  these  paragraphs  of  answer. 

The  record  contains  a  bill  of  exceptions  in  which  evidence 
introduced  is  set  out,  but  it  does  not  appear  that  this  was  all 
the  evidence  given  on  the  trial. 

It  is  contended  that  the  court  erred  in  the  admission  of 
certain  evidence  over  objection,  but  it  is  not  shown  that  any 
ground  of  objection  was  stated  to  the  court.  The  objection 
is  therefore  unavailing  in  this  court. 

The  other  grounds  for  a  new  trial  relate  to  the  giving  of 
certain  instructions  to  the  jury.  If  the  instructions  were  not 
erroneous  to  the  injury  of  the  appellants  upon  any  state  of 
the  evidence  proper  under  the  issues  tried,  the  giving  of  the 
instructions  can  not  result  in  the  reversal  of  the  judgment. 
In  the  absence  of  the  fifth  paragraph  of  the  answer  from  the 
transcript,  we  do  not  know  all  of  the  issues  that  were  tried. 
If  there  were  any  doubt  as  to  the  applicability  of  the  in- 
structions to  the  issues,  it  would  be  our  duty  to  resolve  it, 
if  possible,  in  favor  of  the  conclusion  reached  in  the  court 
below. 

In  view  of  the  condition  of  the  record,  it  would  not  be 
possible  for  us  to  decide  that  there  was  such  error  in  these 
instructions  as  should  lead  us  to  reverse  the  judgment. 

We  can  not  see  that  a  correct  result  has  not  been  reached. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  aflSrmed,  at  the  costs  of  the  appellants. 

Filed  Jan.  26,  1884. 
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Roberts  v.  Huddleston. 

Decedents'  Estates. — Di8<ri6M/uw.— i^*arf(ce.— When,  upon  the  settlement 
of  an  estate,  there  is  money  in  court  for  distribution,  a  petition  filed  by  a 
claimant  thereof,  which  shows  that  he  is  entitled  thereto,  ought  not  to 
be  stricken  out. 

Pkactice. — Immaterial  Ei*idence. — HamUeaa  Error, — The  admission  of  evi- 
dence which  is  wholly  irrelevant  will  not  be  presumed  to  have  influenced 
the  verdict  if  there  was  other  evidence  tending  to  sustiCln  it,  and,  unless  it 
is  shown  to  have  injured  the  party  objecting,  it  is  a  harmless  error. 

From  the  Hendricks  Circuit  Court. 

(7.  Foley,  T.  A,  Hendricks,  A.  W.  Hendricks,  G,  Baker,  0. 
B.  Hord,  A.  Baker  and  E.  Daniels,  for  appellant. 
L,  M.  Campbell,  for  appellee. 

BiCKNELL,  C.  C. — These  parties  were  heirs  of  Hiram  Hud- 
dleston,  St.,  and  distributees  under  his  will.  The  appellee 
had  a  claim  against  the  testator's  estate  large  enough  to  cover 
all  that  was  left  after  payment  of  debts,  which  was  only 
$227.12.  The  claim  was  duly  filed,  and  was  opposed  by 
some  of  the  heirs.  The  appellee  then  bought  out  the  interests 
of  all  the  heirs  except  the  appellant.  He  claimed  that  she 
had  no  interest;  that  she  had  received  all  of  her  share,  so 
that  the  entire  surplus  belonged  to  him,  in  his  own  right  and 
by  purchase  from  said  other  heirs.    ' 

Aft;er  making  said  purchase  the  appellee  dismissed  his  claim 
against  the  estate,  and  filed  his  petition  under  section  2409, 
R.  8.  1881,  stating  the  foregoing  facts,  and  praying  the  court 
to  make  an  order,  pursuant  to  said  section  2409,  that  said  sur- 
plus be  paid  to  him.  This  petition  was  filed  on  January  14th, 
1882.  The  executor,  on  February  4th,  1882,  made  his  final 
settlement,  and  was  permitted  to  pay  $227.12,  the  surplus  in 
dispute  aforesaid  into  court,  and  was  discharged. 

Martha  Huddleston  appeared  to  the  petition,  and  moved  to 
strike  it  out.  This  motion  was  overruled.  She  then  filed 
the  following  answer : 
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Martha  J.  Roberts,  "  in  answer  to  the  petition  of  Hiram 
Haddleston,  Jr.,  against  her  in  relation  to  the  surplus  of  said 
estate,  denies  each  and  every  material  allegation  against  her 
therein  contained." 

Upon  this  issue  alone  the  cause  was  tried,  and  after  hear- 
ing the  proof  the  court  made  the  following  order : 

"  It  is  now  ordered  that  the  costs  of  this  proceeding  be  first 
paid  out  of  the  money  in  the  hands  of  the  clerk  belonging  to 
said  estate,  and  that  the  residue  thereof  be  paid  to  the  said 
Hiram  Huddleston,  Jr." 

A  motion  by  said  Martha  for  a  new  trial  was  overruled, 
and  she  appealed  from  the  order. 

The  errors  assigned  are : 

1.  Overruling  the  motion  to  strike  out  the  petition. 

2.  Overruling  the  motion  for  a  new  trial. 

Here  was  money  in  court  which  belonged  either  to  the  ap- 
pellant or  the  appellee,  no  other  person  had  a  claim  to  it,  the  ex- 
ecutor had  been  permitted  to  pay  it  into  court  to  be  disposed 
of  by  the  court.  It  was  the  duty  of  the  court,  under  section 
2409,  supra,  to  make  the  proper  order  for  the  disposition  of 
the  money.  The  court  having  jurisdiction  of  the  petition, 
the  motion  to  strike  it  out  could  not  be  sustained  except  for 
want  of  sufficient  facts. 

There  was  no  longer  any  claim  against  the  estate;  there 
had  been  such  a  claim,  but  it  had  been  dismissed.  The  alle- 
gations of  the  petition  are,  in  substance,  that  the  money  in 
court  ought  to  be  paid  to  the  appellee  and  not  to  the  appel- 
lant, because  the  appellee  owned  the  shares  of  himself  and 
all  the  other  heirs  except  the  appellant,  and  the  appellant  had 
already  received  her  share ;  if  all  this  was  true,  then  the  court 
was  bound  to  order  that  the  money  be  paid  to  the  appellee. 
Section  2409,  supra,  provides  that  "  If,  after  a  distribution, 
any  of  the  surplus  of  a  decedent's  estate  shall  remain  undis- 
tributed, it  shall  be  retained  in  court  until,  upon  proof  made, 
further  distribution  shall  be  ordered  by  the  court." 
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The  motion  to  strike  out  the  petition  was,  therefore,  prop- 
erly overruled. 

The  reasons  assigned  for  a  new  trial  are  that  the  court  erred 
in  admitting  testiraony,and  that  the  finding  was  not  sustained 
by  sufficient  evidence. 

As  to  the  evidence,  it  is  not  necessary  to  consider  any  ques- 
tion of  estoppel  or  of  advancement.  The  real  question  pre- 
sented by  the  petition  and  the  denial  is,  had  the  appellant 
already  received  her  share  ?  If  she  had,  th^n  the  substance  of 
the  petition  was  proved.  The  former  claim  of  the  appellant 
against  the  testator^s  estate  had  nothing  to  do  with  the  cause ; 
such  claim  had  been  dismissed,  and  was  no  longer  in  existence. 

There  was  evidence  as  follows : 

The  testator  died  in  1880. 

Hiram  Huddleston,  Jr.,  testified:  "In  the  spring  of  1881 
Martha  Roberts  told  me,  in  the  presence  of  her  husband  and 
brother  Alfred,  that  she  had  no  interest  in  the  estate,  and  that 
she  had  her  share." 

Alfred  Huddleston  testified :  "  In  the  spring  of  1881  Martha 
J.  Roberts  said  to  Hiram,  in  my  presence,  that  she  had  re- 
ceived her  share,  and  had  no  interest  in  the  estate." 

This  was  certainly  evidence  tending  to  show  that  so  much 
of  the  petition  as  alleged  that  Martha  had  received  her  share 
was  true.  This  was  the  controverted  fact  in  the  case,  about 
which  there  was  a  conflict  of  proof.  Martha  denied  that  she 
had  made  any  such  statements;  the  other  matters  alleged  in 
the  petition  were  fully  proved.  If  the  court  had  believed  the 
woman,  and  had  found  for  her,  the  finding  could  not  have  been 
set  aside ;  so,  the  court  having  found  for  the  man,  it  can  not 
be  set  aside,  because  the  evidence  of  the  two  men,^if  believed, 
tends  to  support  the  finding  upon  the  controverted  fiict  in  the 
case,  and  the  other  matters  were  all  proved.  Where  the  evi- 
dence tends  to  support  the  finding  it  can  not  be  disturbed. 

As  to  the  admission  of  illegal  evidence,  the  appellant,  in  her 
brief,  complains  of  four  alleged  errors  only. 
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1.  Receiving  the  testimony  of  J.  M.  Wills,  as  to  the  services 
of  the  appellee  in  caring  for  the  testator,  and  as  to  the  value 
of  such  services,  and  as  to  the  filing  and  dismissal  of  a  claim 
for  such  services  by  the  appellee  against  the  testator's  estate. 

2.  Receiving  the  testimony  of  said  Wills  as  to  a  conversa- 
tion had  with  the  testator,  at  the  time  of  making  his  will,  as 
to  a  land  transaction  between  the  appellant  and  her  brother 
the  appellee,  in  which  the  testator  stated  that  the  appellant 
had  sold  her  anticipated  interest  to  her  brother  John  for  J130 
in  a  tract  of  land  which  the  testator  had  formerly  owned  and 
had  afterwards  sold,  and  that  he  had  made  a  deed  to  John's 
heirs  for  fifteen  acres  of  the  land  for  their  and  her  interest 
in  his  estate. 

3.  Receiving  the  testimony  of  the  executor  of  the  will  as 
to  the  claim  of  the  appellee  by  him  filed  against  the  estate  of 
the  testator  and  afterwards  dismissed,  and  as  to  the  examina- 
tion by  such  executor  of  the  merits  of  said  claim. 

4.  Receiving  the  testimony  of  the  appellee  as  to  his  said 
claim  and  as  to  a  contract  he  made  with  appellant  in  the 
spring  of  1875. 

It  being  the  duty  of  the  court  to  determine  to  which  of 
the  claimants  the  money  should  be  paid,  it  had  a  large  dis- 
cretion in  hearing  all  the  facts  and  circumstances  showing 
the  true  situation  of  the  parties  in  reference  to  the  matter  in 
controversy,  but  if  we  concede  that  all  of  said  testimony  ob- 
jected to  was  immaterial  and  irrelevant,  and  might  properly 
have  been  excluded  as  not  even  tending  to  throw  light  upon 
the  honesty  and  good  faith  of  either  of  the  parties,  but  as 
entirely  without  the  issue  joined,  then  we  may  say  that  the 
admission  of  immaterial  evidence  on  a  point  not  in  issue,  and 
when  the  finding  could  not  have  been  influenced  thereby,  is  a 
harmless  error.  Pettis  v.  JohTison,  56  Ind.  139;  Scotten  v. 
State,  ex  rel,  51  Ind.  52. 

It  is  not  material  on  error  whether  a  deposition  should 
have  been  suppressed  or  not,  if  there  was  evidence  to  sus- 
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tain  the  verdict  without  it.     BUlingaley  v.  State  Bank,  3  Ind. 
375.     Where  immaterial  evidence  has  been  admitted^  and  is 
Dot  shown  to  have  been  injurious  to  the  party  objecting,  it  is 
a  harmless  error.     St.  Louis,  etc,,  R,  W,  Ch,  v.  McUhiaSy  50  Ind. 
65;  Sparks  v.  Heritage,  45  Ind.  66 ;  Van  Vader  v.  McKillip,  7 
Blackf.  578.     In  this  last  case  the  court  said :  "The  case  hav- 
ing been  fully  tried  on  the  merits,  we  can  not,  according  to 
previous  decisions  of  this  court,  disturb  the  judgment  be- 
cause testimony  upon  an  immaterial  point  was  not  excluded." 
In  the  case  at  bar  the  appellee  says  in  her  brief:  "The  find- 
ing of  the  court  was  general,  but  it  is  evident  from  the  tes- 
timony that  the  court  tried  the  case  and  decided  it  on  the 
merits  of  the  appellee's  claim,"  that  is,  "  claim  against  the  es- 
tate," but  the  finding  speaks  for  itself;  it  shows  conclusively 
that  it  was  not  for  any  claim  against  the  estate ;  there  was  no 
-such  claim  when  the  issue  was  tried ;  the  issue  was  whether 
or  not  the  plaintiff  was  entitled  to  the  money  in  court.    The 
&cts  that  he  once  had  a  large  claim  against  the  testator's  es- 
tate which  the  executor  was  ready  to  allow,  and  that  because 
of  such  claim  he  became  desirous  to  buy  out  the  other  heirs, 
are  matters  merely  introductory,  and  the  cases  hereinbefore 
cited  show  that  where  the  finding  is  within  the  issue,  and 
there  is  material  testimony  to  sustain  it,  this  court  will  not 
presume  that  the  court  below  regarded  immaterial  testimony, 
or  decided  anything  else  than  the  issue  it  was  trying. 
The  judgment  ought  to  be  aflSrmed. 
Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellant. 
Filed  Jan.  26, 1884 

Vol,  93.— 12 
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I  wHRSI  No.  11,297. 

1 147    est\ 

Earl  et  al.  v.  Skiles  et  al. 

Execution. — Proceedings  Supplemenlan/  to. — AffiduuU. — Evidence, —  In  pro- 
ceedings under  sections  816  and  819,  R.  S.  1881,  it  is  required  that  the 
affidavit  and  proof  shall  show,  in  order  to  reach  funds  of  the  debtor  in 
the  hands  of  another,  that  the  debtor  has  property  which  he  unjustly  re- 
fuses to  apply  in  satisfaction  of  the  judgment. 

From  the  Huntington  Circuit  Court. 

J.  B,  Kenner  and  J.  /.  Dille,  for  appellants. 

W.  H.  Trammel  and  T,  L,  Ltvcas,  for  appellees. 

ZoLLARS,  J. — Proceeding  supplementary  to  execution  by 
appellants  against  appellees.  Judgment  for  appellees.  For  a 
reversal  of  the  judgment  appellants  rely  upon  the  alleged  error 
of  the  court  below  in  overruling  their  motion  for  a  new  trial. 

Appellee  Skiles,  who  was  the  judgment  defendant,  chal- 
lenged the  aflBdavit  upon  which  the  proceeding  is  based  by  a 
motion  to  dismiss  and  by  a  demurrer.  The  overruling  of 
these  he  assigns  as  cross  error. 

The  purpose  of  this  proceeding  is  to  reach  money  in  the 
hands  of  appellee  Buchanan,  clerk  of  the  circuit  court,  al- 
leged to  belong  to  Skiles.  The  execution  not  having  been 
returned,  the  proceeding  must  be  maintained,  if  at  all,  under 
sections  816  and  819,  R.  S.  1881.  The  proceeding  can  be 
maintained  against  Buchanan  only  in  connection  with  the 
proceeding  against  the  judgment  debtor,  who  must  be  and  in 
this  case  was  made  a  party  defendant.  Wall  v.  ]Vh{8ler,  14 
Ind.  228;  Chandler  v.  Caldwell,  17  Ind.  256;  Hoadley  v, 
Oaywood,  40  Ind.  239 ;  Folsom  v.  Clark,  48  Ind.  414. 

The  proceeding  under  consideration  was  commenced  by  fil- 
ing what  is  designated  a  complaint.  This  may  be  regarded 
as  the  affidavit  required  by  the  statute. 

To  reach  the  funds  of  the  judgment  debtor  in  the  hands 
of  third  parties,  the  affidavit  and  proof  must  conform  sub- 
stantially to  the  requirements  of  the  statute.  This  proceed- 
ing is  a  remedy  extraordinary  in  character,  and  is  not  to  take 
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the  place  of  an  ordinary  execution.  It  is  in  aid  of  such  ex- 
ecution^ but  not  a  substitute  for  it.  If  the  judgment  debtor 
have  property,  subject  to  execution,  sufficient  in  amount  to 
satisfy  the  judgment  against  him,  re&ort  can  not  be  had  to 
this  extraordinary  remedy.  WaUac^i  v.  Lawyer,  90  Ind.  499. 
Hence  the  statute,  among  other  things,  requires  the  affidavit 
to  show  that  the  judgment  debtor  has  property  which  he 
unjustly  refuses  to  apply  toward  the  satisfaction  of  the  judg- 
ment. Section  816,  R.  S.  1881 ;  Dandiatd  v.  KronenbergeVy 
39  Ind.  405.  In  this  regard  the  affidavit  and  proof  are  wholly 
wanting.  So  far  as  shown  by  either  the  judgment  debtor 
Skiles  was  guilty  of  no  wrong ;  and  for  aught  that  appears  from 
either  he  may  have  had  leviable  property,  aside  from  the  funds 
alleged  to  be  in  the  hands  of  Buchanan,  amply  sufficient  to 
satisfy  the  execution.  For  these  reasons,  we  are  of  the  opinion 
that  appellants  failed  to  make  a  case,  either  by  their  affidavit 
or  proof,  and  that  the  court  below  correctly  gave  judgment 
against  them.  Havipg  reached  this  conclusion,  it  will  not 
be  necessary  for  us  to  consider  other  questions  discussed  by 
counsel. 

Judgment  affirmed,  with  costs. 

FUed  Feb.  13, 1884. 


No.  9504. 

Rose  v.  Rose. 


Husband  aito  Wife. — Post-Nuplial  SettlemenL—ReguUing  Trust. — Divorce. — 
Where  a  husband  establishes  his  wife  in  trade,  caoses  all  conveyances  of 
real  estate,  by  him  purchased,  to  be  made  to  her,  and  improves  the  same 
at  his  own  expense,  with  an  indefinite  agreement  that  the  whole  is  to  be 
enjoyed  by  them  jointly,  it  creates  the  impression  of  a  post-nuptial  set- 
tlement, and  not  an  implied  trnst,  and,  in  such  case,  if  the  wife  abandon 
him  and  sue  for  a  divorce,  the  husband  would  have  no  remedy  by  inde- 
pendent suit  to  enforce  a  trust  or  a  lien  for  his  investments,  but  what- 
ever relief  he  may  be  entitled  to  must  be  sought  in  the  suit  for  divorce. 

From  the  Wayne  Circuit  Court. 
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H.  C,  Fox,  L.  C.  Abbott  and  —  Hayward,  for  appellant. 
H.  U.  Johnson,  for  appellee. 

NiBLACK,  J. — The  complaint  in  this  case  was  filed  on  the 
27th  day  of  April,  1881,  and,  as  afterwards  amended,  charged 
that  the  appellant,  Thomas  Rose,  was,  on  the  24th  day  of  Sep- 
tember, 1867,  married  to  the  appellee,  Helen  M.  Rose;  that 
at  the  time  of  their  marriage  the  parties  resided,  and  have 
ever  since  continued  to  reside,  in  the  city  of  Richmond  in 
this  State;  that  at  the  time  of  the  marriage  the  appellee  was 
by  occupation  a  milliner,  but  was  without  property  or  means 
of  her  own;  that  in  the  spring  of  1871,  it  was  agreed  be- 
tween them  that  the  appellant  should  furnish  the  appellee 
with  means  sufficient  to  enable  her  to  start  a  millinery  store, 
which  he  accordingly  did  at  that  time;  that  the  appellant 
afterwards,  from  time  to  time,  furnished  the  appellee  addi- 
tional means  which  she  invested  as  capital  in  her  business; 
that  on  the  1st  day  of  May,  1880,  the  appellee  wrongfully 
abandoned  the  appellant,  and  has  ever  since,  without  just 
cause,  continued  to  reside  separate  and  apart  from  him ;  that 
said  business  had  been  successful  and  remunerative ;  that  in 
making  it  thus  successful  and  remunerative,  the  appellant  had 
contributed  his  labor  as  well  as  his  money,  with  the  express 
understanding  that  he  actually  had,  and  was  to  continue  to 
have,  an  interest  in  said  business;  that  with  the  understand- 
ing that  the  parties  were  to  be  mutually  interested  in  the 
property  thereafter  to  be  acquired  by  their  joint  efforts,  the 
appellant  expended  a  large  amount  of  both  labor  and  means 
in  the  reconstruction  and  improvement  of  the  house  then  oc- 
cupied by  the  appellee  as  a  millinery  store,  for  which  he  had 
received  no  compensation  ;  that  in  all  cases  in  which  he  had 
purchased  real  estate,  the  appellant  had  either  promised  or  per- 
mitted the  title  to  be  conveyed  to  and  vested  in  the  appellee, 
with  the  express  understanding  and  agreement  that  he  and 
she  were  to  be  jointly  interested  in  the  same ;  that  for  large 
expenditures  made  by  him  in  the  purchase  and  improvement 


NOVEMBER  TERM,  1883.  181 

Bose  V.  Rose. 

of  several  lots  of  ground  thus  purchased  by  him  and  held  by 
her,  he  had  received  nothing  by  way  of  compensation  or  remu- 
neration ;  that  during  the  entire  time  they  had  lived  together 
as  husband  and  wife,  the  appellant  had  paid  all  the  family 
expenses  in  order  that  the  appellee  might  devote  the  means  in- 
vested in  her  business  solely  to  the  accumulation  of  property 
for  their  joint  benefit ;  that  the  appellee  had  thus  fraudulently 
procured  the  title  of  the  appellant's  real  estate  to  be  conveyed 
to  her,  and  obtained  from  him  large  amounts  of  personal  prop- 
erty, with  the  intention  of  ultimately  abandoning  and  obtaining 
a  divorce  from  him ;  that  the  real  estate  so  conveyed  to  the 
appellee  was  of  the  aggregate  value  of  $20,000 ;  that  she,  in 
addition,  owned  and  had  in  her  possession  personal  property 
of  the  value  of  $15,000;  that  besides  the  labor  contributed, 
the  appellant  had  expended  at  least  the  sum  of  $5,000  in  pur- 
chasing real  estate  in  the  name  of  the  appellee,  and  in  establish- 
ing her  in  business,  as  herein  above  stated ;  that  the  ap{)ellee^ 
for  the  fraudulent  purpose  of  getting  more  complete  possession 
and  more  exclusive  control  of  all  the  property,  obtained  and 
held  by  her  as  above  set  forth,  had,  on  the  12th  day  of  April, 
1881,  filed  her  petition  in  the  Wayne  Circuit  Court,  demanding 
a  divorce  from  the  appellant,  and  falsely  charging  him  with 
cruel  and  inhuman  treatment  during  a  long  period  prior  to  the 
time  of  her  abandonment  of  him  as  above  charged;  that  the 
appellee  had  refused  to  make  any  equitable  arrangement  with 
him  for  the  division  of  the  property  held  by  her,  and  that  hy 
reason  thereof  the  appellant  was  left  in  a  destitute  and  depen- 
dent condition.  Wherefore  the  appellant  demanded  judgment 
for  the  amount  which  might  be  found  to  be  reasonably  due  him. 
in  the  premises;  that  the  amount  of  such  judgment  should 
be  decreed  to  be  a  lien  upon  the  real  estate  held  by  the  ap- 
pellee ;  that  such  real  estate  might,  if  necessary,  be  sold  to 
pay  and  discharge  such  lien  and  all  other  proper  relief. 

The  circuit  court  sustained  a  demurrer  to  the  complaint, 
and,  upon  a  failure  to  plead  further,  final  judgment  upon  de- 
murrer was  rendered  against  the  appellant. 
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Considering  its  several  averments  with  reference  each  to 
the  other,  and  in  connection  with  the  relief  demanded,  we  find 
ourselves  involved  in  much  doubt  as  to  the  precise  theory  upon 
which  the  complaint,  a  careful  synopsis  of  which  is  above 
given,  was  formulated  and  prepared. 

The  appellant  insists  in  argument  that,  upon  the  facts  al- 
leged, a  trust  estate  was  created  in  his  favor  in  one  undivided 
half  of  the  property  acquired  by  the  means  stated,  and  held 
by  the  appellee,  and  that  the  complaint  ought  to  be  construed 
as  a  demand  by  him,  as  cestui  que  trust,  against  her  as  trustee, 
for  the  settlement  of  an  estate  placed  in  her  hands  under  cir- 
cumstances entitling  him  to  share  in  its  proceeds. 

It  is  true,  as  claimed,  that  a  married,  woman  may  become 
the  trustee  of  her  husband.  Perry  Trusts,  section  51 ;  Moore 
V.  GoUingham,  90  Ind.  239. 

It  is  also  true  that  a  wife  may  have  general  business  trans- 
actions with  her  husband,  and  that  all  contracts  made  by  her 
with  her  husband  concerning  her  separate  business,  or  her 
separate  property,  apparently  just  and  reasonable  within  them- 
selves, and  which  would  have  been  valid  if  made  with  trus- 
tees acting  in  her  behalf,  will  be  enforced  by  the  courts  of 
this  State.  Schouler  Dom.  ReL,  section  191.  This  doctrine 
has  been  still  further  enlarged  and  extended  by  recent  statutes 
of  this  State.     R.  S.  1881,  sections  5115,  5117. 

Perry  on  Trusts,  section  143,  states  the  rule  as  to  resulting 
trusts  to  be  that  "  if  a  purchaser  of  an  estate  pays  the  consid- 
eration money,  and  takes  the  title  in  the  name  of  a  stranger, 
the  presumption  is  that  he  intended  some  benefit  for  himself, 
and  a  resulting  trust  arises  for  him  ;  but  if  the  purchaser  take 
the  conveyance  in  the  name  of  a  wife  or  child,  or  other  per- 
son, for  whom  he  is  under  some  natural,  moral,  or  legal  obli- 
gation to  provide,  the  presumption  of  a  resulting  trust  is  re- 
butted, and  the  contrary  presumption  arises,  that  the  purchase 
and  conveyance  were  intended  to  be  an  advancement  for  the 
nominal  purchaser.  The  transaction  will  be  regarded  prima 
Jade  as  a  settlement  upon  the  nominal  grantee,  and  if  the 
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payer  of  the  money  claims  a  resulting  trust  he  must  rebut 
this, presumption  by  proper  evidence.'' 

So  much  of  this  rule  as  relates  to  what  is  necessary  to  create 
a  resulting  trust  in  favor  of  the  purchaser  as  against  a  stranger 
has  been  so  far  modified  in  this  State  as  to  require  either  proof 
of  an  express  agreement,  or  of  additional  circumstances  to 
establish  such  atrust.  1  R.  S.  1876,  p.  915 ;  R.  S.  1881,  section 
2974.  But  that  which  remains  in  reference  to  conveyances 
made  by  order  of  the  purchaser  to  his  wife,  child,  or  other 
person  occupying  similar  relations  to  him,  ought  to  be,  and, 
so  far  as  we  are  advised,  is,  within  our  jurisdiction,  recog- 
nized as  the  correct  rule  of  construction  touching  the  legal 
import  of  such  conveyances,  subject  only  to  a  more  rigorous 
enforcement  because  of  the  manifest  tendency  in  the  legislation 
of  this  State  against  the  creation  of  implied  resulting  trusts. 
Nor  will  a  trust  be  implied  if  there  is  uncertainty  as  to 
the  manner  in  which,  or  in  the  extent  to  which,  the  property 
is  to  be  applied.  The  rule  has  been  stated  to  be  "  that  a  trust 
would  be  implied  only  where  the  testator  points  out  the  ob- 
jects, the  property,  and  the  way  in  which  it  shall  go."  Perry 
Trusts,  9upra,  section  116. 

The  important  distinction  between  settlements  made  before 
and  those  made  after  marriage  is,  that  while  the  former  have 
the  contemplated  marriage  as  a  consideration  to  support  them, 
the  latter  are  without  any  such  consideration.  Post-nuptial 
settlements  are  usually  nothing  more  nor  less  than  gifts  of 
real  or  personal  property,  or  of  both,  between  husband  and 
wife,  which  equity  places,  notwithstanding  the  disabilities  of 
eoverture,  upon  the  same  footing  with  other  gifts.  Though 
such  settlements  are,  for  want  of  consideration,  deemed  vol- 
untary, yet,  like  other  voluntary  transactions,  they  are  valid 
and  binding  as  between  the  parties,  and  can  only  be  im- 
peached as  fraudulent  upon  the  rights  of  other  persons,  or 
where,  as  between  the  parties,  some  fraud  has  been  practiced 
or  some  undue  influence  has  been  exerted.  Schouler,  supra, 
section  184,  d  seq. 
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As  must  have  been  observed,  there  is  much  uncertainty  in 
the  averments  of  the  complaint  as  to  the  interest  which  the 
appellant  was,  by  agreement,  to  have  both  in  the  business  of 
the  appellee  as  milliner,  and  in  the  real  estate  conveyed  to 
her  by  his  procurement  or  permission,  and  hence  we  must 
look  to  the  context  for  such  aid  as  it  may  affojd  us  in  giving 
a  construction  to  averments,  keeping  in  view  the  rule  that 
uncertainty  in  the  allegations  of  a  pleading  must  be  taken 
most  strongly  against  the  pleader. 

There  is  no  averment  in  the  complaint  that  the  appellee 
expressly  agreed  to  hold  any  proportion  of  either  the  real  or 
personal  property  transferred  to  her  in  trust  for  the  appel- 
lant. Neither  is  there  any  express  averment  that  the  inter- 
est which  it  was  agreed  he  should  retain  in  both  classes  of 
the  property  was  to  be  greater  than  his  marital  rights  con- 
ferred upon  him  in  respect  to  such  property.  Nor  is  any 
claim  of  an  equitable  title  asserted  to  any  distinct  part  or 
proportion  of  such  property  by  the  appellant.  The  gist  or 
burden  of  the  complaint  appears  to  us  to  be  that,  for  some 
reason  not  fully  explained,  the  appellant  had  established  and 
actively  sustained  the  appellee  in  business  as  a  milliner,  in 
which  business  she  had  been  quite  successful,  and  had  caused 
the  title  to  all  the  real  estate  purchased  by  him  during  sev- 
eral preceding  years  to  be  conveyed  to  her,  and  had  made 
improvements  upon  some  parts  of  such  real  estate,  with  the 
express  understanding  and  agreement  that  all  such  property, 
real  as  well  as  personal,  was  to  be  jointly  used,  improved 
and  enjoyed  by  the  appellant  and  appellee,  and  that  the  bene- 
fits which  might  result  therefrom  should  inure  to  them 
jointly ;  that  the  appellee  had  so  demeaned  herself  that  a 
longer  joint  use  and  enjoyment  of  the  property  had  become 
impracticable,  for  which  reason  the  appellant  demanded  a 
judgment  in  rem  for  the  amount  of  money  expended  and  the 
value  of  labor  bestowed  by  him  in  the  acquisition  and  in  the 
improvement  of  such  property. 

These  transactions    between   the   parties  considered   with 
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reference  to  the  marital  relations  existing  at  the  time  as  well 
as  to  the  inherent  nature  of  the  transactions  themselves,  im- 
press us  as  constituting  nothing  more  than  ordinary  post- 
nuptial marriage  settlements,  from  which  it  was  expected  that 
incidental  benefits  would  accrue  to  the  appellant,  but  from 
which  no  trust  resulted  in  his  favor. 

If  we  are  correct  in  this  conclusion,  then  we  know  of  no 
principle  upon  which  a  claim  for  compensation  or  reimburse- 
ment could  be  enforced  by  the  appellant  against  any  of  the 
property  in  such  a  proceeding  as  this,  or  in  any  similar  pro- 
ceeding. Waiving,  however,  the  further  discussion  of  these 
and  other  questions  argued  by  counsel,  it  need  only  be  said 
that  the  institution  of  the  divorce  suit,  which  was  shown  to 
be  pending  when  this  action  was  commenced,  conferred  upon 
the  Wayne  Circuit  Court  complete  jurisdiction  of  all  the 
matter  pertaining  to  the  property  in  controversy  sought  to  be 
presented  by  the  complaint  in  this  cause.  For  that  reason, 
if  for  no  other,  the  circuit  court  correctly  held  that  the  case 
made  by  the  appellant  did  not  entitle  him  to  any  relief  in 
this  action.  Fischli  v.  Fischll,  1  Blackf  360  (12'Am.  Dec. 
251);  Williams  v.  Williams,  13  Ind.  523;  Muckenburg  v. 
Holler,  29  Ind.  139 ;  Moon  v.  Baum,  58  Ind.  194. 

The  judgment  is  affirmed,  with  costs. 
FUed  Feb.  13, 1884. 
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Marbied  Woman.—  Infancy.— Iked.— ]>imffirmance.—F>(oppei.—C<)m\)Wint 
by  plaintiff,  widow  of  J.  F.  C,  for  partition  of  lands,  claiming  a  third 
in  fee  as  widow.  Answer,  that  in  January,  1866,  J.  F.  C.  being  seized 
and  an  adult,  and  the  plaintiff  aged  nineteen  years,  she  joined  him  in  a 
conveyance  of  the  lands,  and  that  the  title  thus  conveyed  has,  hy  vari- 
ous mesne  conveyances,  in  good  faith,  without  notice  in  each  case,  come 
to  the  defendant,  all  intermediate  purchasers  having  taken  possession 
successively,  improved  and  paid  taxes,  and  that  the  plaintiff  all  the  time 
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lived  in  the  vicinity,  and  gave  no  notice  of  her  disaffirmance  until  after 
the  defendant's  purchase,  which  was  in  1882. 
Heklj  that  the  answer  was  bad  on  demurrer,  showing  no  valid  conveyance 
by  the  plaintiff,  nor  any  estoppel  in  pais. 

From  the  Hamilton  Circuit  Court. 

D.  Moss,  R.  R,  Stephenson  and  —  Craig,  for  appellant. 

T.  J.  Kan£  and  T.  P.  Davis,  for  appellee. 

Hammond,  J. — Complaint  by  the  appellee  against  the  ap- 
pellant, in  two  paragraphs,  for  the  partition  of  real  estate. 

The  first  paragraph  alleged  that  the  appellee,  as  the  widow 
of  John  F.  Conner,  deceased,  owned  the  undivided  one-third 
of  the  real  estate,  and  that  the  appellant  owned  the  undivided 
two-thirds  thereof.  The  second  paragraph  of  the  complaint 
averred  that  her  husband,  John  F.  Conner,  on  January  26th, 
1866,  owned  the  real  estate  in  controversy,  and  on  that  day 
conveyed  the  same  to  one  Ebenezer  Applegate ;  that  she  joined 
in  the  conveyance,  but  was  under  twenty-one  years  of  age ; 
that  the  appellant  claims  title  to  the  whole  of  the  real  estate, 
by  virtue  of  certain  conveyances  from  said  Ebenezer  Apple- 
gate's  heirs  and  others;  that  appellee's  husband  died  on  Jan- 
uary 27th,  1882,  and  that  after  his  death,  and  before  the  com- 
mencement of  this  action,  she  disaffirmed  her  said  deed  by 
notice  to  the  defendant  that  she  claimed  one-third  of  the  land 
as  Conner's  widow.  Her  complaint  was  filed  on  March  8th, 
1882. 

No  question  is  made  in  this  court  as  to  the  sufficiency  of 
either  paragraph  of  the  complaint. 

The  appellant  answered  in  three  paragraphs.  The  first,  the 
general  denial,  was  subsequently  withdrawn.  A  demurrer 
was  sustained  to  the  second  and  third  paragraphs,  and  the  ap- 
pellant declining  to  amend,  judgment  for  partition  was  en- 
tered in  accordance  with  the  prayer  of  the  complaint.  Com- 
missioners were  appointed,  who  made  partition,  and  whose 
report  thereof  was  approved  by  the  court. 

The  brief  for  the  appellant  is  devoted  to  a  discussion  of  the 
alleged  error  of  the  circuit  court  in  sustaining  the  appellee's 
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demurrer  to  the  third  paragraph  of  his  answer.  That  para- 
graph stated,  substantially,  the  following  facts :  That  on  Jan- 
uary 26th,  1866,  said  John  F.  Conner  owned  in  fee  simple 
the  real  estate  in  question  ;  that  he  was  the  appellee's  husband 
and  over  thirty-five  years  of  age ;  that  the  appellee,  then 
nineteen  years  of  age,  joined  her  said  husband  in  the  con- 
veyance of  said  real  estate  to  said  Ebenczer  Applegate ;  that 
the  vendee  entered  into  possession  of  said  real  estate  under 
said  conveyance,  and  so  remained  until  May  loth,  1869,  when 
ho  departed  this  life,  intestate;  that  soon  after  his  death  par- 
tition was  made  of  his  real  estate,  and  the  land  in  controversy 
assigned  to  two  of  the  decedent's  daughters;  that  various 
conveyances  thereafter  were  made  of  said  real  estate,  which 
are  specifically  stated;  that  in  February,  1882,  James  and 
Elizabeth  Hartman,  who  then  were  the  owners,  conveyed  said 
real  estate  to  the  appellant;  that  each  conveyance  named 
was  made  in  good  faith,  for  full  value  and  without  any  knowl- 
edge upon  the  part  of  the  respective  grantees  of  the  appellee^s 
infancy  when  she  joined  with  her  husband  in  the  deed  to  Eb- 
enezer  Applegate;  that  each  purchaser  took. and  remained  in 
possession  during  his  ownership;  that  the  several  grantees, 
prior  to  the  appellant's  purchase,  paid  the  taxes  and  made 
valuable  and  lasting  improvements  on  the  real  estate;  that 
during  all  the  time  of  the  several  conveyances  the  appellee 
resided  in  the  vicinity  of  the  land,  was  intimately  acquainted 
with,  and  frequently  visited  at  the  houses  of,  the  owners 
thereof,  but  never  until  after  the  appellant's  purchase  gave 
any  notice  of  her  intention  to  disaffirm  her  deed. 

It  has  been  the  law  in  this  State  since  April  13th,  1866, 
that  the  infant  wife  of  an  adult  husband  may  join  with  him 
in  the  conveyance  of  his  real  estate,  the  same  as  if  she  were 
of  fiill  age.  Section  2943,  R.  S.  1881.  But  prior  to  that 
date,  and  at  the  time  the  appellee  joined  with  her  husband  in 
the  deed  to  Ebenezer  Applegate,  the  law  was  difierent.  Such 
oonveyance  by  the  appellee,  she  being  a  minor,  was  not  au- 
thorized by  the  law  in  force  when  it  was  made,  unless  it  was 
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assented  to  by  her  father,  or,  if  she  had  no  father,  by  her 
mother,  or,  if  she  had  neither  father  nor  mother  living,  by  the 
judge  of  the  circuit  court.  Sections  2939-2942,  R.  S.  1881. 
As  the  appellant's  answer  does  not  aver  that  her  conveyance 
with  her  husband  was  made  in  accordance  with  the  law  then 
governing  such  conveyances,  it  does  not  show  that  she  was 
barred  by  her  deed  from  asserting  title  after  her  hufrband's 
death.  Section  2491,  R.  S.  1881,  therefore  applies,  and  she  is 
entitled  to  one-third  of  the  land  by  reason  of  never  having 
joined  in  the  conveyance  thereof  in  due  form  of  law.  Since 
September  19th,  1881,  married  women  have  been  barred  by 
estoppels  in  pain.  Section  5117,  R.  S.  1881.  But  as  the  law 
stood  before  that  time  it  is  well  settled  that  one  who,  during 
infancy  and  coverture,  made  conveyance  of  real  estate,  was  not 
subject  to  estoppel  in  puis,  nor  compelled  to  disaffirm  her 
deed,  until  the  removal  of  the  disability  of  coverture  as  well 
as  that  of  infancy.  Sims  v.  Bardonei\  86  Ind.  87  (44  Am.  R. 
263) ;    Wilhiic  v.  Hnmrick.  92  Ind.  594. 

The  third  paragraph  of  the  answer  does  not  aver  that  the 
taxes  were  paid  and  the  improvements  made  after  September 
19th,  1881.  While  it  avers  that  the  appellant's  purchase  of 
the  land  was  made  after  that  time,  and  also  after  the  death 
of  the  appellee's  husband,  it  does  not  allege  that  before  his 
purchase  she  had  knowledge  of  his  intention  to  make  the  same. 

The  appellant's  third  paragraph  of  answer  did  not  show 
that  the  appellee  had  ever  made  any  valid  conveyance  of  the 
real  estate,  nor  did  it  state  facts  showing  that  she  was  bound 
to  disaffirm,  sooner  than  she  did,  the  deed  made  during  her 
infancy,  nor  did  it  state  facts  sufficient  to  constitute  an  estop- 
pel in  pais.     The  demurrer  was  properly  sustained. 

There  is  no  error  in  the  record  that  authorizes  a  reversal. 

Judgment  is  affirmed,  with  costs. 

FUed  Feb.  12,  1884. 
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Palmer  v.  Hayes  et  al.  153  assj 

go  ~wq| 

Injunction. — Canvpkdnt  to  Enjoin  Prosecution  nf  Action. — A  complaint  to  en-  IfiS   406| 

join  the  prosecution  of  a  pending  suit  against  the  plaintiff,  which  is  I  93   iggj 

based  on  facts  which,  if  true,  constitute  a  good  defence  to  that  suit,  i»  P®  **j 

bad  on  demurrer.  — 

From  the  Kosciusko  Circuit  Court, 

C.  Cleinans,  for  appellant. 

A,  G,  Wood  and  —  Brubaker,  for  appellees. 

Elliott,  J. — The  material  allegations  of  the  appellant's 
complaint  are,  in  substance,  that  in  April,  1876,  the  appel- 
lant received  from  Henry  W.  Hayes  a  chattel  mortgage  to 
secure  the  payment  of  two  notes  amounting  in  the  aggregate 
to  $500;  that  judgment  was  rendered  on  one  of  the  notes 
April  12th,  1876,  before  John  W.  Stinson,  a  justice  of  the 
peace ;  that  William  Hayes  and  John  Galbreath  became  re- 
plevin bail  on  the  judgment,  and  thereupon  appellant  can- 
celled his  mortgage  to  the  extent  of  the  judgment;  that 
Henry  W.  Hayes  was  then  a  bankrupt,  having  been  so  ad- 
judged ;  that  he  &iled  to  pay  the  second  of  the  two  notes, 
and  the  appellant  instituted  an  action  of  replevin  for  the 
property  described  in  the  mortgage,  to  which  he  made  Henry 
W.  Hayes,  William  Hayes  and  John  Galbreath  defendants, 
and  obtained  a  judgment  against  all  of  the  parties,  wherein 
it  was  adjudged  that  he  was  the  owner  and  entitled  to  the 
possession  of  the  mortgaged  property ;  that  the  parties  above 
named  dispute  the  appellant's  title  to  the  property  under  the 
judgment,  and  assert  that  he  holds  it  under  an  agreement ; 
that  in  November,  1878,  John  Galbreath  and  William  Hayes 
filed  a  complaint  before  the  justice  named  above,  to  have  the 
judgment  on  which  they  had  entered  bail  satisfied,  and  that 
the  action  resulted  in  a  judgment  in  favor  of  the  appellant; 
that  afterwards  the  appellant  secured  the  revival  of  the  judg- 
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ment  and  an  execution  thereon,  and  that  after  the  execution 
was  issued  Henry  W.  Hayes,  filed  a  complaint  to  have  the 
judgment  eutt^red  satisfied.  The  complaint  docs  not  state 
what  the  result  of  this  last  action  before  the  justice  was,  but 
avers  that  it  was  appealed,  and  that  the  appeal  is  pending  in 
the  circuit  court.  It  is,  however,  averred  that  the  causes  set 
forth  in  the  complaint  of  Henry  W.  Hayes  were  the  same 
as  those  set  forth  in  the  complaint  of  the  replevin  bail ;  that 
Henry  W.  Hayes  was  a  witness  in  and  managed  and  con- 
ducted the  suit  of  the  replevin  bail ;  that  the  same  matters 
were  involved  in  that  suit  as  in  the  one  brought  by  Henry 
W.  Hayes,  and  that  they  were  fully  litigated  and  adjudicated 
in  the  suit  brought  by  the  replevin  bail.  The  prayer  of  the 
complaint  is  that  the  appellee  Henry  W.  Hayes  be  enjoined 
from  prosecuting  his  action,  and  that  the  judgment  in  favor 
of  appellant  be  decreed  to  be  in  full  force. 

Conceding,  but  by  no  means  deciding,  that  Henry  W.  Hayes 
is  bound  by  the  judgment  rendered  in  the  action  brought  by 
William  Hayes  and  John  Gralbreath,  there  is  still  no  cause  of 
action  stated  in  the  present  complaint.  Proceedings  of  a 
court  at  law  are  never  enjoined  where  the  court  has  jurisdic- 
tion to  afford  complete  relief,  and  where  the  party  has  full 
opportunity  to  make  good  the  defence.  If  the  appellant  has 
an  adjudication  in  his  favor  binding  Henry  W.  Hayes,  he 
can  fully  avail  himself  of  it  by  answer  to  the  complaint  in 
the  action  brought  by  Hayes.  If,  in  fact,  the  appellant  can 
show  that  Hayes  has  no  right  to  the  relief  sought  by  his  com- 
plaint in  that  action,  there  is  ample  opportunity  for  relief  in 
the  court  where  the  action  is  pending. 

The  court  did  right  in  adjudging  the  complaint  bad. 

Judgment  affirmed. 
Filed  Jan.  29, 1884. 
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No.  11,128. 

Louisville,  New  Albany  and  Chicago  Railway  Com- 
pany V.  LOCKIUDGE. 

ApPEAii. — Change  of  Venue, —  'rran^script. — Where  tliere  was  an  appearance 
in  the  court  below,  and  no  objection  to  its  jurisdiction,  a  motion  to  dis- 
miss the  appeal  because  the  record  does  not  contain  a  transcript  of  the 
proceedings  of  the  court  in  which  the  cause  was  begun,  and  from  which 
the  Yenae  was  changed,  will  be  denied. 

Same. —  Void  Judgment. — An  appeal  lies  from  a  void  judgment. 

Negligence. — ComplaiTU. — A  complaint  for  negligence,  which  does  not 
show  the  absence  of  negligence  by  the  plaintiff  contributing  to  the  in- 
jury, is  bad  on  demurrer. 

From  the  Clay  Circuit  Court. 

D.  R.  Eckels,  P.  0.  GoUiver  and  G.  W.  Friedley,  for  appel- 
lant. 

8.  F.  Lockridge^  J.  Crow,  D.  E.  Williamson  and  A,  Daggy, 
for  appellee. 

ZoLLARS,  J. — The  complaint  by  appellee  consists  of  three 
paragraphs.  A  demurrer  to  each  for  want  of  sufficient  facts 
was  overruled ;  appellant  excepted,  and  on  this  appeal  assigns 
the  ruling  as  error.  No  point  is  made  here  except  upon  the 
insufficiency  of  the  second  and  third  paragraphs  of  the  com- 
plaint. 

The  case  seems  to  have  been  commenced  in  the  Putnam 
Circuit  Court,  and  on  change  of  venue  taken  to  the  Clay 
Circuit  Court,  where  a  trial  was  had,  which  resulted  in  a  ver- 
dict and  judgment  for  appellee  upon  the  whole  complaint. 
Appellee  moves  to  dismiss  the  appeal,  because  of  the  insuffi- 
ciency of  appellant's  brief,  and  because  the  record  docs  not 
contain  the  transcript  from  the  Putnam  Circuit  Court,  show- 
ing the  change  of  venue.  Appellant's  brief  is  evidently  not 
the  result  of  much  thought  or  labor,  but  is  not  so  wholly 
lacking  as  to  justify  a  dismissal  of  the  appeal.  It  is  infera- 
ble from  the  record  that  the  change  of  venue  was  procured  by 
appellee.     It  is  stated  therein  that  appellee's  attorneys  filed 
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the  transcript  in  the  trial  court,  and  that  it  is  not  on  file. 
The  record  contains  the  complaint,  which  seem  to  have  been 
filed  in  the  Putnam  Circuit  Court.  Both  parties  appeared 
in  the  Clay  Circuit  Court,  and  proceeded  with  the  case  tcr 
final  judgment,  and  until  this  appeal  without  objection.  We 
think  that  it  is  too  late  now  for  appellee  to  make  the  objec- 
tion. Cox  V.  Pruitty  25  Ind.  90;  Smith  v.  Jeffries,  25  Ind. 
376 ;  Hamrick  v.  Danville,  etc.,  Gravel  Road  Oo,,  32  Ind.  347. 

A  concession  that  the  judgment  is  void,  because  the  trial 
court  was  without  jurisdiction,  could  be  of  no  avail  to  ap- 
pellee in  support  of  his  motion  to  dismiss  the  appeal.  Such 
a  concession  might  overthrow  his  judgment,  but  would  not 
justify  a  dismissal  of  the  appeal.  There  may  be  an  appeal 
from  a  void  judgment.  Shoemaker  v.  Board,  etc,  36  Ind.  175. 

The  second  and  third  paragraphs  of  the  complaint  charge 
appellant  with  negligence  in  originating  and  allowing  fire  to 
escape  from  its  right  of  way,  whereby  appellee's  fences,  grass, 
etc.,  were  destroyed.  We  agree  with  all  appellee  says  in  re- 
gard to  the  suflSciency  of  these  paragraphs  so  far  as  they 
charge  negligence  upon  the  railroad  company ;  but  in  both 
of  them  there  is  a  total  failure  to  show,  by  positive  averment, 
or  by  a  statement  of  facts,  that  the  loss  to  appellee  was  with- 
out contributory  fault  or  negligence  on  his  part.  It  is  the 
settled  law,  at  least  in  this  State,  that  where  negligence  is 
the  issue,  it  must  be  a  case  of  unmixed  negligence;  and  that 
this  must  be  made  to  appear  by  the  complaint.  This  may 
be  by  an  averment  that  the  plaintiff  was  without  fault  or 
negligence  contributing  to  the  loss  or  injury,  or  by  such  a 
statement  of  facts  as  shows  that  he  was  '^thus  without  fault. 
In  a  recent  case  before  this  court  the  cases  were  reviewed, 
and  the  doctrine  here  stated  re-announced.  Pennsylvania 
Co.  v.  Gattentine,  77  Ind.  322.  See,  also,  Toledo,  etc,  R. 
W.  Go.  v.  Goddard,  25  Ind.  185,  and  cases  cited;  Tokdo, 
etc.,R.  W.  Oo.  v.  Thomas,  18  Ind.  215;  Michigan,  etc.,  R.R. 
Co.  V.  Lantz,  29  Ind.  528 ;  Indianapolis,  etc.,  R.  R.  Go.  v. 
Wright,  13  Ind.  213;  Pierce  Railroads,  434,  435,  and  cases 
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cited.  The  author  says :  "  The  plaintiff  can  not  recover  for 
property  negligently  burned  by  the  company^  if  his  own  neg- 
ligence contributed  to  the  injury.  Thus,  he  can  not  recover 
where,  having  knowledge  of  the  fire,  he  fiiiled  to  use  reason- 
able efforts  to  save  his  property  from  it." 

Mr.  Wharton  thus  states  the  rule:  '^ Where  the  plaintiff 
or  his  &mily  or  servants  was  in  a  position  to  have  prevented 
damage  from  the  fire,  and  made  no  effort  to  do  so,  plaintiff 
can  not  recover  from  the  company  whose  engines  caused  the 
fire.  And  so  when  he  neglected  to  remove  or  to  protect 
goods  for  whose  loss  he  afterwards  claimed  damages."  Whart. 
Neg.,  section  877. 

It  will  be  seen  from  the  cases  cited  by  these  authors,  that 
the  doctrine  here  held  has  been  many  times  announced  by  the 
courts  of  other  States. 

It  is  insisted  by  appellee's  counsel  that  the  judgment  should 
not  be  reversed,  because  the  case  was  &irly  tried  upon  its 
merits.  We  have  no  way  of  knowing  this ;  neither  the  evi- 
dence ixor  instructions  are  in  the  record.  If  a  presumption 
is  to  be  indulged,  it  should  be  that  the  case  went  to  the  jury, 
and  that  the  verdict  and  judgment  were  rendered  upon  the 
theory  of  the  complaint,  without  reference  to  contributory 
negligence,  if  any,  on  the  part  of  appellee. 

It  is  apparent  from  the  record  that  the  verdict  and  judg- 
ment are  based,  at  least  in  part,  upon  the  bad  paragraphs  of 
the  complaint.     Pennsylvania  Co.  v.  Holdermany  69  Ind.  18. 

Judgment  reversed,  with  costs. 
FUed  Feb.  12, 1884. 


No.  0958. 

McIntyre  v.  Marine  et  al. 

Highways. — PetiHon  and  Nctioe,^Name  of  Owners, — Deaenptum, — OoBeOeral 
Attack. — Proceedings  of  county  commissionerB  establishing  a  highway 
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can  not  be  attacked  collaterally  by  one  on  whose  lands  the  same  will 
pass,  merely  because  the  name  of  the  owner,  occupant  or  agent  of  that 
land  was  not  stated  in  the  petition,  notice  or  any  of  the  proceedings,  and 
that  neither  of  them  had  actual  notice,  unless  the  description  of  the  pro- 
posed route  was  such  that  one  reading  the  notice  would  not  learn  its 
location. 

From  the  Porter  Circuit  Court. 

E.  D.  Orvmpaoker  and  J,  H.  GiUetty  for  appellant. 

W.  Johnston  and  T.  J.  McLaughlin,  for  appellees. 

Hammond,  J. — The  appellant  was  the  plaintiff  and  the  ap- 
pellees were  the  defendants  in  the  court  below.  We  take 
from  the  brief  of  counsel  for  the  appellant  the  following  state- 
ment of  his  case : 

"On  the  15th  day  of  February,  1881,  the  appellant  filed 
his  complaint  in  the  Porter  Circuit  Court  to  enjoin  the  appel- 
lees from  entering  upon  his  land,  tearing  down  his  fences, 
and  opening  and  laying  out  a  highway  thereon,  which  was 
claimed  to  have  been  established  by  an  order  of  the  board  of 
commissioners  of  Porter  county.  The  complaint  avers,  in 
substance,  that  the  plaintiff  was  a  resident  tax-payer  and  cit- 
izen of  the  township  in  which  the  highway  was  proposed  to 
be  located  and  opened,  and  that  he  was  the  owner  in  fee  and 
'  in  the  occupancy  of  the  following  described  real  estate  in  said 
county,  to  wit :  The  east  half  of  the  northeast  quarter  of  the 
northwest  quarter  of  section  twenty-four  (24),  township  thirty- 
four  (34)  north,  range  five  (5)  west ;  that  the  defendant  Ma- 
rine was  the  trustee  of  the  township,  and  the  defendants  Ablet 
and  Lennox  were  the  supervisors  of  the  road  districts  in 
which  such  highway  was  pretended  to  have  been  located ;  that 
at  the  December  term,  1879,  of  the  board  of  commissioners 
of  said  county,  William  E,  Pinney,  and  others  filed  their  pre- 
tended petition,  asking  for  the  location  of  a  public  highway 
in  said  county,  on  the  following  route,  to  wit :  Commencing 
at  the  southwest  corner  of  section  fifteen  (15),  and  the  north- 
west corner  of  section  twenty-two  (22),  in  township  thirty- 
four  (34)  north,  rang^  five  (5)  west,  and  running  thence  east 
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on  the  line  between  said  sections  fifteen  (15)  and  twenty-two 
(22),  and  on  the  line  between  sections  fourteen  (14)  and 
twenty-three  (23),  and  on  the  line  between  the  southwest 
quarter  of  section  thirteen  (13),  and  the  northwest  quarter 
of  section  twenty-four  (24),  to  the  quarter  post,  where  the 
same  will  intersect  a  highway  running  north  and  south,  the 
proposed  highway  to  be  forty  (40)  feet  wide,  and  which  would 
extend  over  and  across  plaintiff's  land,  taking  and  occupying 
a  strip  twenty  (20)  feet  wide  therefrom ;  that  at  the  March 
term,  1880,  of  the  board  of  commissioners,  viewers  were  ap- 
pointed to  view,  mark  out  and  locate  said  proposed  highway, 
if  they  should  consider  the  same  to  be  of  public  utility.  At 
the  regular  June  term,  1880,  of  said  board,  the  viewers  re- 
ported said  proposed  highway  to  be  of  public  utility,  and  that 
they  had  marked  out  and  located  the  same  on  the  route  des- 
ignated in  the  petition;  that  divers  freeholders  along  said 
proposed  highway  remonstrated  against  the  location  of  the 
same,  and  claimed  damages  resulting  to  their  respect^ye  prem- 
ises on  account  thereof,  whereupon  reviewers  were  appointed 
to  assess  such  damages;  that  at  the  September  term,  1880, 
:such  proceedings  were  had  in  reference  to  said  proposed  high- 
way that  the  board  of  commissioners  made  an  order  pro- 
tending to  finally  locate  and  establish  the  same  on  the  rpnte 
designated  in  the  petition,  to  be  of  the  width  of  forty  (40) 
feet,  and  ordered  the  same  to  be  opened  and  kept  in  repair, 
which  order  was  transmitted  to  the-defendants. 

"  That  at  the  time  of  the  filing  of  the  petition  plaintiff^s 
said  land  was  enclosed  and  under  cultivation  as  a  farm,  and 
has  so  continued  and  remained  and  still  is,  but  at  that  time 
the  legal  title  thereto  was  in  one  Henry  Wallace,  but  that 
plaintiff  was  in  the  occupancy  of  the  same,  and  has  ever  since 
continued  and  remained  and  still  is  in  such  occupancy.  That 
on  the  6th  day  of  December,  1879,  only  three  days  after  the 
filing  of  the  petition,  and  before  any  action  had  been  taken 
thereon,  plaintiff  purchased  said  premises  at  sheriff's  sale,  in 
'due  form  of  law,  on  an  execution  in  the  hands  of  the  sheriff 
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of  said  county,  issued  by  the  clerk  of  the  Porter  Circuit 
Court,  on  a  valid  judgment  against  said  Henry  Wallace,  and 
no  person  having  redeemed  the  said  premises,  on  the  13th 
day  of  December,  1880,  plaintiff  obtained  a  sheriff's  deed 
therefor,  and  is  now  the  owner  in  fee  and  in  possession  under 
such  deed.  It  is  further  averred  that  the  petition  for  the  pro- 
posed highway  did  not  set  out  the  name  of  the  owner,  occu- 
pant or  agent  of  plaintiff's  said  land ;  that  neither  the  notices 
of  the  filing  of  the  petition,  the  report  of  the  viewers  thereon, 
nor  the  order  of  the  board,  pretending  to  locate  and  estab- 
lish said  highway,  set  out  the  name  of  the  owner,  occupant 
or  agent  of  said  premises;  that  neither  the  report  of  the 
viewers,  nor  the  order  of  the  board  of  commissioners,  pre- 
tending to  locate  and  establish  said  highway,  designated  that 
the  same  should  be  equi-located  on  the  land  of  adjoining  pro- 
prietors along  the  line  thereof;  that  neither  the  plaintiff  nor 
said  Henry  Wallace,  nor  any  occupant  or  agent  for  either  of 
them,  was  a  party  to  or  named  in  any  of  the  papers  or  pro- 
ceedings to  locate  and  establish  said  highway ;  that  neither  of 
them  had  any  notice  whatever  of  said  proceedings  until  after 
the  final  order  of  the  board  of  commissioners  had  been  made^ 
locating  and  establishing  said  highway;  that  the  board  of 
commissioners  had  no  jurisdiction  to  establish  said  highway^ 
and  the  report  of  the  viewers  thereon  and  the  order  of  the 
board  pretending  to  locate  and  establish  the  same  were  wholly 
illegal  and  void.  • 

''That  if  said  highway  be  opened  and  laid  out  on  fhe 
route  designated,  plaintiff  would  be  required  to  build  forty 
(40)  rods  of  additional  fence ;  it  would  occupy  about  one-half 
acre  of  valuable  land,  and  would  subject  him  to  many  incon- 
veniences, to  his  damage  of  at  least  |100,  without  resulting 
in  any  benefit  whatever  to  him  or  his  said  land.  That  the 
defendant  Ablet  has  given  plaintiff  notice  in  writing  to  re- 
move the  fence  from  his  said  land,  where  the  same  abuts 
against  said  highway,  and  set  it  back  twenty  feet,  and  in  case 
he  &ils  so  to  do  said  Ablet  will  enter  on  his  premises,  under 
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olaim  and  color  of  right,  by  virtue  of  the  order  of  the  board 
of  commissioners  pretending  to  locate  such  highway,  and  re- 
move the  fence  therefrom  and  open  said  highway  across  the 
same ;  that  said  defendant  intends  and  threatens  so  to  do  and 
will  unless  enjoined  therefrom  by  an  order  from  court ;  that 
if  said  highway  be  opened  over  and  across  plaintiff's  said 
premises,  he  would  be  greatly  damaged  without  any  adequate 
means  of  redress ;  that  his  enclosure  would  be  exposed  and 
subjected  to  numerous  trespasses  by  the  public,  and  he  would 
be  required  to  institute  a  multiplicity  of  suits  to  restrain  the 
same ;  that  his  crops,  which  were  then  growing  and  which 
were  annually  raised  on  said  land,  would  be  exposed  to  in- 
jury and  destruction  without  any  means  of  recovery  there- 
for ;  that  if  said  pretended  highway  be  so  thrown  open  over 
and  upon  plaintiff's  land  as  aforesaid,  it  would  constitute  a 
cloud  upon  his  title  thereto. 

'^  That  the  defendant  Ablet  is  insolvent,  and  a  judgment 
against  him  would  be  wholly  worthless ;  that  the  proceedings 
and  order  of  the  board  of  commissioners  pretending  to  es- 
tablish said  highway  constitute  a  cloud  upon  plaintiff's  title 
to  his  said  land,  which  damages  and  obstructs  the  sale  of  the 
same.  It  is  further  averred  that  the  pretended  highway  would 
run  for  the  most  part  through  a  low,  wet  marsh,  and  it  would 
require  an  outlay  of  a  great  amount  of  public  money  and  labor 
to  put  the  same  in  condition  suitable  for  travel ;  that  two . 
large  bridges  would  have  to  be  constructed  thereon  in  order 
that  it  might  be  travelled  at  all,  which  would  necessitate  an 
expenditure  of  a  great  amount  of  public  money  and  labor ; 
that  plaintiff's  said  land  is  situated  on  the  line  of  said  high- 
way for  a  distance  of  forty  rods,  extending  westward  from  the 
eastern  terminus  thereof,  and  unless  the  same  be  opened  over 
and  upon  his  said  premises  there  will  be  no  sufScient  outlet 
or  opening  at  the  east  end,  and  said  highway  would  be  of  no 
benefit  or  advantage  to  the  public  whatever,  and  money  and 
labor  expended  in  putting  the  same  in  condition  for  travel 
would  be  uselessly  expended  and  thrown  away ;  that  defend- 
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ants  have  already  commenced  work  on  portions  of  said  pre- 
tended  highway,  and  have  already  expended  considerable  pub- 
lic labor  thereon,  and  they  threaten,  and  intend,  and  are  about 
to  continue  such  work  and  open  said  highway  along  the  entire 
line,  and  expend  a  great  amount  of  money  thereon  from  the 
treasury  of  said  county,  and  especially  from  the  treasury 
of  the  township  in  which  said  highway  was  located,  which 
they  would  do  unless  enjoined  therefrom  by  an  order  of  the 
court.  Wherefore  plaintiff  asked  that  said  defendants,  and 
their  successors  in  office,  and  all  persons  acting  by,  through 
and  under  them,  be  forever  and  perpetually  enjoined  from 
opening  said  pretended  highway,  and  frdm  laying  out  and  ex- 
pending public  money  and  labor  thereon,  and  that  they  be  es- 
pecially enjoined  from  opening  said  pretended  highway  over 
and  across  plaintiff ^s  said  land,  and  from  removing  or  inter- 
fering with  his  fences  thereon,  and  that  the  order  of  the  boai'd 
of  commissioners  pretending  to  establish  said  highway  be  de- 
clared illegal  and  void/^ 

The  appellees  severally  demurred  to  the  complaint.  Their 
demurrer  was  sustained.  To  this  ruling  the  appellant  ex- 
cepted, and,  declining  to  amend,  judgment  was  rendered  in 
fevor  of  the  appellees  for  their  costs. 

Boards  of  county  commissioners  have  jurisdiction  to  locate, 
vacate  and  change  public  highways  in  their  respective  counties. 
In  the  location,  vacation  or  change  of  highways  ample  op- 
portunity is  afforded,  either  before  the  county  board  or  upon 
appeal  to  the  circuit  court,  for  the  settlement  of  all  questions 
relating  to  jurisdiction,  public  utility  and  damages.  The 
proceedings  of  the  county  board,  in  such  case,  are  invulner- 
able on  collateral  attack,  such  as  is  attempted  in  the  present 
case,  unless  the  averment  of  facts  in  the  complaint  show  that 
such  proceedings  are  absolutely  void. 

The  proceedings  of  the  county  board  in  establishing  the 
highway  in  controversy  are  assailed  in  the  appellant's  com- 
plaint upon  two  grounds,  namely : 

1.  That  neither  the  petition  for  the  proposed  highway,  the 
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notice  thereof,  the  report  of  the  viewers  thereon,  nor  the  order 
of  the  county  board  locating  the  same  contained  the  name  of 
the  owner,  occupant,  or  agent  of  the  appellant's  land. 

2.  That  neither  the  report  of  the  viewers,  nor  the  order  of 
the  county  board  establishing  the  highway,  designated  that 
the  same  should  be  located  equally  upon  the  lands  of  adjoin- 
ing proprietors. 

The  act  of  1859  (Acts  1869,  p.  113),  amending  section  15 
of  the  act  of  June  17th,  1852,  relating  to  the  opening,  vacat- 
ing and  changing  of  highways,  does  not  require  the  petition 
to  state  the  names  of  the  owners,  occupants  or  agents  of  the 
lands  over  which  the  proposed  highway  passes.  Section 
15,  as  amended  in  1859,  appears  in  the  Revised  Statutes  of 
1881  as  section  5015. 

The  Legislature  in  1867  (Acts  1867,  p.  135)  attempted  to 
amend  said  section  15,  by  requiring  the  petition  to  contain 
the  names  of  the  owners,  occupants  or  agents  of  the  lands  af- 
fected by  a  proposed  highway,  but  this  amendment  was  void, 
as  it  lost  sight  of  the  amendment  of  1859.  Ford  v.  Booker^ 
53  Ind.  395 ;  Cowley  v.  Town  of  Rushville,  60  Ind.  327.  Still, 
however,  before  the  attempted  amendment  of  1867,  this  court 
held,  in  Hays  v.  Campbell,  17  Ind.  430,  that  a  petition  for  a 
highway  running  in  but  one  county,  as  well  as  a  petition  for 
a  highway  running  in  more  than  one  county,  should  contain 
the  names  of  the  owners,  occupants  or  agents  of  the  lands 
over  which  such  highway  passed.  We  think  the  reasoning 
in  that  decision  was  correct,  and  adhere  to  it. 

The  appellant's  complaint  shows  that  in  the  petition  for  the 
establishment  of  the  highway  complained  of,  its  beginning, 
course,  termination  and  width  were  correctly  stated ;  and  as 
the  fiwjt  is  not  controverted,  we  may  presume  also  that  it  con- 
tained the  names  of  the  owners,  occupants  or  agents  of  all 
lands  affected  by  the  highway,  except  the  name  of  the  owner, 
occupant  or  agent  of  the  appellant's  land.  And  as  it  is  not 
disputed,  we  may  also  presumethat  the  notice  of  the  proposed 
highway  contained  all  the  iacts  stated  in  the  petition.     Such 
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notice  is  not  required  to  be  served  personally  on  those  inter- 
ested^ but  may  be  published  in  a  newspaper  or  posted  at  three 
of  the  most  public  places  in  the  vicinity  of  the  high\vay.  It 
is  competent  for  the  Legislature  to  prescribe  what  notice  shall 
be  sufficient  in  such  case^  and^  when  given  in  accordance  with 
the  legislative  direction,  all  interested  are  conclusively  pre- 
sumed to  be  informed  of  all  that  the  notice  contains.  The 
question  whether  Wallace  or  the  appellant  had  actual  notice, 
is  not  material.  If,  upon  the  supposition  they  have  seen  and 
read  such  notice  as  y^as  given,  and  if  it  was  sufficient  to  ap- 
prise them,  or  either  of  them,  of  the  proposed  highway,  and 
that  the  land,  then  Wallace's,  now  the  appellant's,  would  be 
affected  thereby,  then  we  must  hold  that  the  notice  was  suffi- 
cient to  sustain  the  validity  of  the  proceedings  before  the 
county  board  as  against  a  collateral  attack. 

The  description  of  the  highway  in  the  petition  and  notice, 
and  description  of  the  appellant's  land,  show  that  such  land 
is  located  at  the  east  terminus,  and  on  the  south  side  of  the 
highway,  and  that  a  strip  twenty  feet  wide  is  taken  for  such 
highway  off  the  north  end  of  the  land.  As  there  is  no  aver- 
ment to  the  contrary  in  the  appellant's  complaint,  we  may 
further  presume  that  Wallace,  who  owned  the  land,  and  the 
appellant,  who  occupied  it,  both  knew  its  description ;  and 
this  leads  to  the  conclusion  that  the  notice  was  sufficient  to 
inform  them  of  the  proposed  highway,  and  of  the  manner  in 
which  it  was  to  affect  such  land.  If  Wallace,  or  perhaps 
the  appellant,  had  appeared  to  the  proceedings  establishing  the 
highway,  and,  at  the  proper  time,  had  objected  to  the  omis- 
sion in  the  petition  of  the  name  of  the  owner,  occupant  or 
agent  of  the  land  then  owned  by  Wallace,  the  objection  no 
doubt  would  have  been  fetal  to  the  proceedings.  Hays  v. 
Campbdly  mpra;  Hughes  v.  SeUers,  34  Ind.  337.  But  the 
case  is  quite  different  where  the  attack  upon  the  proceedings 
comes  indirectly.  As  against  such  attack,  the  proceedings 
should  be  upheld,  unless  it  is  shown  that  the  petition  and 
notice  were  wholly  insufficient  to  inform  those  interested  of 
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the  proposed  highway  and  the  manner  in  which  they  would  be 
thereby  affected.  Recent  decisions  of  this  court,  though  not  di- 
rectly in  point,  go  very  iar  toward  sustaining  this  view.  J^ar- 
Ung  V.  DwengeTy  60  Ind.  72 ;  SuUa  v.  Murdocky  63  Ind.  73 ; 
Miller  v.  Partery  71  Ind.  621 ;  Porter  v.  «ow<,  73  Ind.  3 ; 
Argo  V.  Barthandy  80  Ind.  63;  Schmidt  v.  Wrigkty  88  Ind. 
66.  The  cases  of  Oroasley  v.  (yBrieHy  24  Ind.  325,  Wild  v. 
Deigy  43  Ind.  455  (13  Am.  B.  399),  and  Sehmied  v.  Keeney, 
72  Ind.  309,  strongly  support  the  conclusion  that  the  omission 
of  the  name  of  an  owner,  occupant  or  agent  of  land,  in  a 
petition  for  establishing  a  highway,  does  not  render  the  pro- 
ceedings void. 

The  second  objection  made  in  the  appellant's  complaint  to 
the  proceedings  before  the  county  board  is  not  discussed  in 
the  brief  of  his  counsel,  and  may  be  regarded  as  waived. 

Our  conclusion  is  that  the  demurrer  to  the  appellant's  com- 
plaint was  properly  sustained. 

Judgment  affirmed,  at  the  appellant's  costs. 

Filed  Feb.  13, 1884. 


No.  11,148. 

Wingler  t?.  Simpson. 

BOUKDABIEB. — SuTvey, — Emdence  onAppeaL — Oeeuparusy, — Advene  Pcmession. 
— Eaioppd. — On  appeal  from  a  sanrey  to  establish  a  boundary  line  be- 
tween adjoining  land-owners,  evidence  of  occupancy,  under  claim  of 
title,  for  more  than  twenty  years,  to  a  line  different  from  that  fixed  by 
the  survey,  is  admissible. 

From  the  Washington  Circuit  Court. 

8.  H.  Mitchell  and  R,  B.  MUchell,  for  appellant. 

8.  B,  Voyles  and  H.  MorriSy  for  appellee. 

Fbanklin,  C. — This  is  an  appeal  to  the  circuit  court  from 
a  survey.  Trial  by  the  court,  finding  against  the  survey,  and, 
over  a  motion  for  a  new  trial,  a  new  survey  ordered.  Error 
has  been  assigned  upon  the  overruling  of  the  motion  for  a 
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new  trial.  The  reasons  stated  in  the  motion  are,  admitting 
improper  evidence^  that  the  finding  is  not  sustained  by  suffi- 
cient evidence,  and  is  contrary  to  law. 

The  admitted  evidence  complained  of  is  testimony  tending 
to  prove  that  the  appellee  had  held  open,  notorious  and  un- 
interrupted possession,  under  color  and  claim  of  title,  to  the 
land  in  controversy  for  more  than  twenty  years.  The  dis- 
pute between  the  parties  was  over  the  boundary  line  running 
between  their  lands.  The  surveyor  had  established  the  line 
a  few  rods  west  of  where  it  had-  formerly  existed  by  their 
fencing,  cutting  off  a  strip  of  land  that  had  formerly  been  oc- 
cupied by  appellee.     Appellee  appealed  from  the  survey. 

The  line  is  not  one  that  was  established  by  the  congres- 
sional sufveys,  but  is  a  subdivision  line  north  and  south 
through  the  east  half  of  a  certain  quarter  section.  In  the  evi- 
dence, the  parties  traced  their  respective  titles  back  to  a  time 
when  the  lands  on  both  sides  of  the  line  were  owned  by  one 
Henry  Ratts. 

On  the  14th  day  of  November,  1831,  said  Ratts  and  wife 
conveyed  to  Addison  Viles  the  lands  now  owned  by  appellant. 
In  that  conveyance  they  are  described  as  follows :  "A  cer- 
tain piece,  tract  or  parcel  of  land,  situate,  lying  and  being  in 
the  county  of  Washington  and  State  of  Indiana,  and  known 
and  described  as  being  part  of  the  east  half  of  the  northwest 
quarter  of  section  seven  in  township  one  north,  of  range  four 
east,  in  the  district  of  lands  offered  for  sale  at  Jeffersonville ; 
beginning  at  the  northeast  corner  of  the  northwest  quarter  of 
section  seven  in  township  one  north,  of  range  four  east,  then 
running  south  along  a  marked  line  to  the  open  line,  it  is  sup- 
posed to  be  about  one  hundred  and  sixty  rods,  thence  west 
with  the  open  line  to  Godfrey  Ratts'  corner  about  fifty  rods, 
thence  north  along  a  marked  line  (this  is  the  line  in  dispute) 
to  Reachart  Wilson's  comer,  near  said  Viles'  spring,  thence 
northeastward  to  the  beginning,  the  same  being  forty  acres 
more  or  less."  This  same  description  is  embraced  in  all  the 
subsequent  deeds  down  to,  and  including,  appellant's  deed. 
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On  the  2l8t  day  of  Aprils  1833,  said  Henry  Batts,  by  his 
will,  devised  to  Godfrey  Ratts  ^^  a  lot  of  land  he  had  run  off 
for  bim  by  Elijah  Wright  of  the  quarter  section  whereon  Ad- 
dison Viles  now  lives,  containing  about  forty-nine  acres.^' 
This  tract,  in  1859,  was  sold  by  a  commissioner  in  partition 
proceedings  between  the  heirs  of  Godfrey  Batts,  to  appellee, 
who  has  owned  and  occupied  the  same  ever  since,  and  the 
east  line  of  which  is  the  one  in  dispute  between  the  parties. 
There  appears  to  have  been  a  lane  established  on  what  was 
supposed  to  be  .said  line,  for  a  part  of  the  way,  more  than  forty 
years  ago,  and  for  the  balance  of  the  way  more  than  twenty 
years  before  the  survey.  There  was  some  evidence  that  ap- 
pellee's fence  at  the  south  end  of  the  land  had,  in  the  last 
three  years,  been  moved  a  short  distance  east,  and  after  the 
lane  was  established  there  were  some  marked  or  blazed  trees 
standing  along  in  the  lane,  but  were  at  the  time  of  the  survey 
all  cut  down  and  removed,  only  some  stumps  remaining. 

We  think,  under  the  facts  in  this  case,  in  connection  with 
the  other  evidence,  it  was  competent  for  appellee  to  prove 
that  he  had  possessed  and  occupied  the  premises  up  to  the 
lane  on  the  west  side  thereof,  under  claim  of  title,  for  more 
than  twenty  years  prior  to  the  survey.  An  agreement  between 
parties  as  to  a  division  boundary  line,  if  based  upon  a  consid- 
eration, is  bii;iding  upon  them ;  if  not  based  upon  a  consid- 
eration, but  acted  upon,  possession  taken  and  improvements 
made  up  to  the  line,  it  becomes  binding  when  inequitable  to 
change  it.     Meyers  v.  Johnson,  15  Ind.  261. 

The  location  of  a  division  boundary  line  between  two  land 
proprietors,  acquiesced  in  and  acted  upon,  and  the  premises 
improved  up  to*  the  line  by  each  for  twenty  years,  becomes 
binding  as  the  true  line.  Ball  v.  CoXy  7  Ind.  453 ;  Boyd  v. 
Doty,  8  Ind.  370;  StraUon  v.  State,  45  Ind.  468  ;  Broim  v. 
Anderson,  90  Ind.  93 ;  Smith  v.  McKay,  30  Ohio  St.  409 ; 
Main  v.  Killinger,  90  Ind.  165;  Fahey  v.  Marsh,  40  Mich. 
236 ;  Bobo  v.  Richmond,  25  Ohio  St.  115 ;  Whitman  v.  Hem- 
berry,  73  111.  109;  Baldwin  v.  Brmon,  16  N.  Y.  359;    Stark 
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V.  Starr,  1  Sawy.  15 ;  Pierson  v.  Mosher,  30  Barb.  81 ;  Tyler 
Eject.  574 ;  Bigelow  Estoppel,  525. 

Parol  evidence  is  admissible  to  prove  the  former  existence, 
identity  and  location  of  ancient  monuments  since  removed, 
«ucb  as  marked  trees  and  stones,  indicative  of  the  location  of 
lines  and  corners ;  and  we  see  no  reason  why  the  acts  of  the 
interested  parties,  contemporaneous  with  the  alleged  existence 
of  the  monuments,  as  tending  to  prove  their  existence,  should 
not  be  also  admissible  in  evidence.  If  the  possession  and  im- 
provement up  to  a  recognized  line  for  twenty  years  should  not 
be  held  conclusive  upon  the  parties,  they  certainly  would  have 
a  tendency  to  prove  an  implied  agreement  that  should  be  ac- 
quiesced in  after  that  time,  or  that  that  was  the  true  line,  and 
would  in  either  event  be  admissible  in  evidence,  and  should 
be  considered  by  the  court  or  jury  in  determining  whether 
the  survey  was  correct. 

Appellant  admits  that  such  evidence  would  be  proper  in 
actions  of  ejectment  or  to  quiet  title,  but  insists  that  it  can 
not  be  admitted  or  considered  in  determining  the  correctness 
of  a  survey. 

There  can  be  no  good  reason  for  establishing  a  survey  that 
is  immediately  liable  to  be  set  aside  by  an  action  in  eject- 
ment or  a  suit  to  quiet  title. 

We  think  these  questions  may  be  considered  in  determin- 
ing the  correctness  of  a  survey,  and  there  was  no  error  in 
admitting  such  evidence. 

We  have  examined  the  evidence,  and  think  it  clearly  tends 
to  support  the  finding  of  the  court,  and  that  the  finding  of 
the  court  is  not  contrary  to  law. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 

FUed  Feb.  14, 1884. 
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No.  9970. 

Field  et  al.  v.  Holzman  et  al. 

Pasties. —  Joinder  of  PlavUiffs. — Oonapiraey, —  Fraud. —  Judgment, —  Injunc- 
tion,— DepomJiiani^ — NoHee. — Sereral  plaintiffs,  having  separate  demands 
against  H.,  a  merchant,  for  goods  sold,  joined  in  one  complaint  to  re- 
cover for  their  several  demands.  They  also  averred  a  conspiracy  be- 
tween H.  and*M.  F.,  L.  F.  and  S.,  in  which  it  was  arranged  that  H.  should 
purchase  goods  on  credit,  which  should  afterwards  be  seized  on  execu- 
tion on  fictitious  claims  against  H.,  fabricated  by  the  confederates,  which 
was  accordingly  done,  and  a  large  judgment  entered  in  favor  of  M.  F.^ 
and  a  levy  of  execution  thereon  made  on  all  the  goods  of  H.,  being  all 
his  property,  which  was  about  to  be  sold ;  that  when  it  is  known  that  a 
contest  of  the  judgment  is  to  be  made,  there  is  danger  that  the  defend- 
ants will  cause  the  goods  to  be  removed  beyond  reach,  wherefore  an  in- 
junction was  prayed. 

Hdd,  that  the  joinder  of  plaintiffs  ^as  proper. 

Eeldj  also,  that  the  complaint  was  good  against  L.  F.  and  S.  to  the  extent 
of  obtaining  the  injunction  prayed. 

Hdd^  also,  that  notice  to  take  depositions  by  the  plaintiffs,  served  on  L.  F. 
and  S.,  was  sufficient. 

Sam£. — Cfrediiors. — Right  to  Unite  in  Suit  for  Injunction, — Under  the  code 
creditors  may  unite  in  a  suit  to  enjoin  a  debtor  from  fraudulently  dis- 
posing of  his  property,  although  their  claims  are  several  and  not  in 
judgment 

From  the  Miami  Circuit  Court. 

B.  Harrison,  C.  G.  Hines,  W,  H.  H.  Miller,  H.  J.  Shirk,  J. 
MUcheU,  — Biekle,  —  Smith,  K,  G.  Shryock,  M.  L.  EmeksxiA. 
O.  W.  Solman,  for  appellants. 

J.  8.  Frazer,  W.  D.  Frazer,  R.  P.  Effinger  and  /.  S.  Slick,, 
for  appellees. 

Elliott,  J. — The  appellants  are  members  of  many  differ- 
ent mercantile  finns  having  claims  against  George  Holzman 
for  goods  sold  him,  and  all  united  in  one  complaint  against 
the  appellees. 

The  separate  claims  of  the  different  firms  are  set  forth  in 
the  complaint,  and  it  is  alleged  that  Max  Feder  is  the  father- 
in-law  of  Holzman,  and  that  Louis  Feder  and  Max  Silver- 
burg  are  his  brothers-in-law;  that  these  persons  entered  into 
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a  conspiracy  to  defraud  the  creditors  of  Holzman^  and^  to 
effect  this  purpose^  agreed  that  he  should  buy  on  credit  a  large 
quantity  of  goods^  and  take  them  into  his  store  at  Rochester ; 
that  before  the  expiration  of  the  time  of  payment,  the  goods 
should  be  seized  on  execution  issued  on  fraudulent  and  ficti- 
tious claims,  fabricated  by  Holzman^s  confederates ;  that,  in 
execution  of  the  scheme  of  the  conspirators,  Holzman  exe- 
cuted to  his  fetber-in-law  his  promissory  note  for  ^6,500, 
and  to  his  brothers-in-law  a  note  for  $1,500,  who  assigned  it 
to  the  debtor's  father-in-law ;  that  these  notes  were  without 
consideration  and  executed  for  the  fraudulent  purpose  of 
cheating  creditors;  that  Max  Feder  brought  suit  against 
Holzman,  and  in  his  original  complaint  claimed  judgment  for 
only  $650,  but,  a  few  days  before  the  return  day,  filed  a  sub- 
stituted complaint  demanding  judgment  on  the  notes  hereto- 
fore mentioned,  and  that  this  course  was  pursued  for  the 
fraudulent  purpose  of  concealing  the  true  design  of  the  de- 
fendants; that  Max  Feder  obtained  judgment  for  $8,200, 
issued  execution  and  caused  it  to  be  levied  on  all  of  Holz- 
man's  property.  Following  the  allegation  that  the  sheriff  is 
about  to  sell,  is  this  averment :  "And  these  plaintiffs  aver 
and  charge  that  by  reason  of  the  conspiracy  existing  between 
^id  defendants,  there  is  imminent  danger  that  as  soon  as  it 
is  discovered  that  a  contest  is  to  be  made  with  regard  to  the 
validity  of  said  judgment  that  the  defendant  will  cause  the 
execution  to  be  returned,  and  the  goods  removed  from  said 
town  and  out  of  the  reach  of  the  plaintiffs."  ,  Immediately 
following  the  statement  of  reasons  why  notice  should  not  be 
given,  but  following  in  logical  connection  with  the  allegation 
set  forth,  is  this  averment :  "And  that  were  such  notice  to  be 
served  there  is  great  danger  that  said  defendants  would  avail 
themselves  of  such  notice  to  remove  such  goods  beyond  the 
jurisdiction  of  this  court/'  The  prayer  is  for  an  injunction 
restraining  the  sale  or  removal  of  the  goods,  and  for  judg- 
ment for  the  amount  due  the  plaintiffs  respectively. 

The  allegation  contained  in  the  first  quotation  from  the  com- 
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plaint  can  uot  be  justly  regarded  as  a  mere  assignment  of  a 
reason  for  issuing  a  restraining  order.  It  should  be  treated 
as  a  substantive  averment  of  a  material  fact  constituting  part 
of  the  cause  of  action.  It  is  true  that  the  pleader  uses  the 
singular,  "defendant,"  instead  of  the  plural,  "defendants," 
but  we  do  not  think  that  this  should  confine  the  allegation 
to  one  of  the  defendants  to  the  exclusion  of  all  the  others. 
The  frame  and  drift  of  the  complaint,  the  statement  of  the 
Acts  constituting  the  cause  of  action,  and  the  form  of  the  con- 
cluding portion  of  that  pleading,  show  very  plainly  that  the 
allegation  applies  to  all  of  the  defendants. 

It  can  not  be  doubted  that  one  who  buys  goods  on  credit, 
not  intending  to  pay  for  them,  but  having  previously  entered 
into  a  conspiracy  to  place  them  beyond  the  reach  of  creditors, 
is  guilty  of  a  gross  fraud ;  nor  can  it  be  doubted  that  those 
who  conspire  with  him  to  accomplish  that  purpose  are  also 
guilty  of  fraud.  It  is  clear  to  our  minds  that  the  complaint 
shows  fraud  on  the  part  of  all  of  the  appellees.  It  is  also 
clear  to  us  that  it  shows  that  the  fraudulent  acts  of  all  the  ap- 
pellees unite  in  a  common  injury  to  the  appellants.  This  we 
say  because  the  complaint  avers  that  the  conspirators  will, 
unless  prevented  by  the  court,  place  the  property  of  the 
debtor  beyond  the  reach  of  creditors,  and  this  would  injure 
the  appellants  by  depriving  them  of  property  out  of  which  to 
make  their  claims.  The  complaint  at  least  shows  a  right 
against  the  brothers-in-law.  Max  and  Louis,  to  an  injunction 
restraining  them  from  removing  the  property  of  their  confed- 
erate from  the  jurisdiction  of  the  court,  and,  as  it  shows  a 
right  to  some  relief,  it  is  good  as  against  a  demurrer. 

The  property  of  the  debtor  Holzman  was  liable  to  the  claims 
of  his  creditors,  and  in  its  preservation  from  seizure,  pursuant 
to  the  scheme  of  the  appellees,  all  of  the  creditors  had  an  in- 
terest. The  property  which  was  seized  under  Max  Feder's 
execution  belonged,  according  to  the  complaint,  to  the  debtor 
of  all  the  appellants,  and  they  had  a  common  right  to  pre- 
vent its  removal  from  the  jurisdictibn  of  the  court.     They 
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had  a  right  to  have  their  debtor's  property  subjected  to  the 
payment  of  their  claims,  and  they  were  entitled  to  joint  relief 
against  the  fraud  sought  to  be  perpetrated  by  the  removal  of 
their  debtor's  property.  The  claims  of  the  appellants  are,  it 
is  true,  separate,  but  their  right  to  relief  against  the  fraudu- 
lent scheme  to  keep  from  them  their  debtor's  property  is  joints 
They  were,  therefore,  jointly  interested  in  the  relief  demanded^ 
and  this  entitled  them  to  unite  as  plaintiffs.  B.  S.  1881,  sec- 
tion 262 ;  Ruffing  v.  Tiltoriy  12  Ind.  259 ;  Pom.  Rem.,  sections 
266,  267,  268;  1  Dan.  Ch.  235. 

It  appears  from  the  statements  of  the  complaint  that  Sil- 
verburg  and  Louis  Feder  did  take  an  active  part  in  carrying 
into  effect  the  purpose  of  the  conspiracy,  for  it  is  charged  that 
they  received  from  Holzman  a  fictitious  note  and  assigned  it 
to  their  father-in-law,  thus  enabling  him  to  swell  the  amount 
of  his  claim  against  Holzman.  As  Silverburg  and  Louis 
Feder  had  joined  in  the  conspiracy,  they  became  responsible 
for  all  that  their  fellow  conspirator  did  before  the  consumma- 
tion of  the  purpose  for  which  it  was  formed.  His  acts  were, 
in  legal  contemplation,  theirs,  and  the  fraudulent  acts  charged 
against  him  were  not  at  an  end  when  this  suit  was  brought,  nor 
was  the  purpose  of  the  conspiracy  accomplished.  The  right 
of  the  appellants  was,  therefore,  not  merely  to  relief  against 
some  of  the  defendants,  but  against  all.  Having  shown  the 
formation  of  the  conspiracy,  the  partial  execution  of  its  purpose, 
and  the  probability  of  its  further  execution,  the  appellants  had 
a  right  to  appeal  to  the  courts  to  stay  its  further  progress. 

Where  a  court  once  rightfully  acquires  jurisdiction  of  a 
cause,  it  will  retain  it,  although  in  the  progress  of  the  cause 
it  may  become  necessary  to  grant  both  legal  and  equitable 
relief.  This  was  true  of  courts  of  chancery  under  the  old 
system,  where  the  two  jurisdictions  were  so  jealously  kept 
separate,  and  there  is  much  more  reason  for  giving  effect  to 
the  rule,  where  the  two  systems  are  blended,  and  equitable  and 
legal  jurisdiction  are  combined  and  vested  in  one  tribunal* 
Garmichael  v.  Adams,  91  Ind.  526.     In  the  case  before  us> 
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the  right  to  an  injunction  invoked  the  chancery  powers  of 
the  court,  and  it  acquired  jurisdiction  to  determine  the  en- 
tire controversy.     1  Pom.  Eq.  Jur.,  section  231. 

It  is  no  doubt  true  that  a  complaint  by  several  plaintiffs^ 
must  show  a  right  of  action  in  all,  or  it  will  be  bad  on  de- 
murrer, assigning  for  cause  that  the  complaint  does  not  state 
L  &cts  sufficient  to  constitute  a  cause  of  action.     Nave  v.  Had- 

fey,  74  Ind.  155.  In  this  case,  however,  there  is  a  cause  of 
action  in  each  and  all  of  the  plaintiffs,  and  a  joint  right  to 
the  equitable  relief  prayed.  Bennett  v.  Preston^  17  Ind.  291 ; 
Stribling  v.  Braagher,  79  Ind.  328. 

It  is  argued  that  the  appellants  could  not  join  as  plaintifls, 
because  it  does  not  appear  that  they  had  obtained  judgments 
at  law  for  their  claims.     There  were  forcible  reasons  under 
the  former  system  for  requiring  creditors  to  obtain  judgments 
in  a  court  of  law  before  appealing  to  a  court  of  chancery  to 
preserve  the  fund  from  loss,  because  the  jurisdictions  were 
distinct,  and  the  modes  of  procedure  essentially  different.  The 
purpose  of  the  code,  as  shown  by  manifold  provisions  upon 
the  subject,  was  to  effect  a  sweeping  change  and  make  provision 
for  settling  all  disputes  in  one  civil  action.     We  have  cases 
illustrating  the  change.  A  suit  may  be  brought  to  obtain  judg- 
ment on  a  note  and  to  set  aside  a  fraudulent  conveyance.  Love 
V.  MikaU,  11  Ind.  227 ;  Frank  v.  Kessler,  30  Ind.  8  ;  Lindley 
V.  Gross,  31  Ind.  106.     In  Wood  v.  Osfraniy  29  Ind.  177,  Fra- 
ZEB,  C.  J.,  says :  ^^  It  is  also  urged  that  the  claim  against  John 
W.  Hitchcock  for  money  advanced,  and  converted  to  his  own 
use,  was  a  legal  claim,  and  that  until  it  was  reduced  to  judg- 
ment there  could  be  no  proceedings  justified  of  an  equitable 
character,  to  subject  property  held  by  others  to  its  satisfaction, 
and  hence  that  such  equitable  relief  in  this  case  was  erro- 
neous.    We  are  of  opinion  that  in  chancery  the  whole  case 
was  within  the  jurisdiction  of  the  court  under  the  old  practice, 
to  grant  full  relief,  under  the  fect^  stated  in  the  original  bill. 
Sut  we  need  not  discuss  that  question.     The  code,  section  72^ 
Vol.  93.— 14 
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in  force  when  the  case  was  tried,  and  which  governed  the  court 
as  to  the  nature  of  the  judgment  (sec.  799),  puts  this  case  be- 
yond all  doubt,  as  it  seems  to  us/'  Section  280,  R.  S.  1 881,  is  es- 
pecially broad  and  comprehensive,  for  it  provides  that,  **  When 
the  action  arises  out  of  contract,  the  plaintiff  may  join  such 
other  matters  in  his  complaint  as  may  be  necessary  for  a  com- 
plete remedy  and  a  speedy  satisfaction  of  his  judgment,  al- 
though such  other  matters  fall  within  some  other  one  or  more 
of  the  foregoing  classes.'^  It  seems  to  us  that  this  is  a  case  to 
which  this  provision  should  apply.  Mr.  Pomeroy  approves 
and  applies  to  the  code  procedure  Judge  Story's  statement : 
'^  So  it  is  not  indispensable  that  all  the  parties  should  have  an 
interest  in  all  the  matters  contained  in  the  suit;  it  will  be 
8u£Bcient  if  each  party  has  an  interest  in  some  matter  in  the 
suit,  and  they  are  connected  with  the  others.'^  Pom.  Rem., 
section  486.  The  case  of  Hyde  v.  Ellery,  18  Md.  496,  is  very 
similar  to  the  present,  and  it  was  held,  that  even  under  the  old 
system  injunction  was  a  proper  auxiliary  remedy,  although 
the  creditors  had  not  reduced  their  claims  to  judgment.  But 
our  statute  so  plainly  contemplates  a  resort  to  injunction,  prior 
to  judgment,  that  we  need  not  turn  to  old  chancery  precedents, 
for  it  provides  in  express  terms,  that  injunction  may  issue  to 
prevent  a  debtor  from  disposing  of  his  property  pending  liti- 
gation. Under  the  code,  a  judgment  may  be  taken  for  dam- 
ages and  an  injunction  awarded  in  the  same  action.  BonneB 
V.  AHefiy  53  Ind.  130 ;  Natoma^  etCy  Go.  v.  Glarkiriy  14  Cal.  544 ; 
Moore  v.  Massini,  32  Cal.  590. 

If  one  creditor  can  maintain  a  suit  for  an  injunction  to 
prevent  a  debtor  from  fraudulently  disposing  of  his  property, 
there  is  no  reason  why  others  having  the  same  right  against 
the  same  person  and  the  same  property  naay  not  unite  in  one 
suit.  It  would  do  violence  to  the  letter  and  spirit  of  our 
code  to  hold  otherwise. 

What  we  have  said  determines  in  favor  of  the  appellant  the 
question  presented  by  the  assignment  of  cross  errors,  and  the 
questions  presented  by  the  error  assigned  on  the  ruling  sus- 
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taining  the  demurrer  of  Louis  Feder  and  Max  Silverburg  to 
the  complaint. 

The  court  suppressed  the  deposition  of  Max  Silverburg, 
and  in  this  committed  error.  The  ground  upon  which  the 
court  proceeded  was  that  notice  to  the  defendants  Silverburg 
and  Louis  Feder  did  not  entitle  the  plaintiffs  to  take  their 
depositions  for  the  reason  that  they  were  not  proper  parties 
to  the  action.  We  have  already  decided  that  the  court  erred 
in  holding  that  the  complaint  was  insufficient  as  to  the  de- 
fendants named,  and  this  leads  to  the  conclusion  we  have 
stated,  namely,  that  it  was  error  to  suppress  the  deposition. 

We  have  carefully  read  the  deposition  and  can  not  regard 
it  as  immaterial.  It  proves  the  close  relations^iip  between 
the  alleged  conspirators,  the  knowledge  of  Silverburg  and 
Louis  Feder  of  Holzman's  and  Max  Feder's  affairs,  and  de- 
tails some  other  matters,  as,  for  instance,  the  purchase  of  a 
f4,700  note  from  Holzman  and  the  sale  of  it  to  Max  Feder's 
son,  which  might  exert  some  influence  on  the  trial  of  the  cause. 

Judgment  reversed. 

FUed  Feb.  12, 1884. 


gia 
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'  Gkdcinai*  Law.— iTwiciWc  Detainer.-- A.  prosecution  under  section  1972,  R. 
S.  1881,  will  not  lie  against  one  who  forcibly  holds  possession  of  lands 
which  have  been  delivered  to  him  and  taken  in  good  faith  by  virtue  of 
a  writ,  regular  on  its  face,  issued  upon  the  judgment  of  a  court  of  com- 
petent jurisdiction,  though  the  writ  may  have  been  unlawfully  issued. 

•  Same. — ^A  prosecution  for  forcible  detainer  does  not  involve  any  question 
of  title. 

From  the  Tippecanoe  Circuit  Court, 

O.  E.  Lake  and  J.  8.  McMillin,  for  appellant. 

J.  T.  Davidson,  for  the  State. 

NiBLACK,  J. — On  the  26th  day  of  January,  1882,  Mrs. 
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Sarah  Swaynie  and  Filander  F.  Vess  entered  into  a  written 
contract,  by  the  terms  of  which  the  former,  in  consideration  of 
certain  stipulated  payments  to  be  made  to  her,  purported  to 
lease  to  the  latter  an  eighty-acre  tract  of  land  in  Tippecanoe 
county,  for  a  period  of  five  years,  commencing  on  the  ensu- 
ing first  day  of  November.  Afterwards,  it  appearing  that 
there  had  been  a  mistake  in  the  description  of  the  land  in- 
tended to  be  included  in  the  contract,  and  some  disagree- 
ments between  the  parties  intervening,  Vess  commenced  an 
action  in  the  superior  court  of  Tippecanoe  county  to  reform 
the  description,  and  to  recover  the  possession  of  the  land  un- 
der the  lease.  Such  proceedings  were  thereupon  had  that  on 
the  15th  day  of  January,  1883,  Vess  obtained  a  decree  cor- 
recting the  description  as  prayed,  and  recovered  a  judgment 
against  Mrs.  Swaynie  for  the  possession  of  the  land,  to  which 
judgment  was  added,  in  these  words :  "And  said  defendant 
prays  an  appeal  to  the  Supreme  Court,  which  is  granted.*' 

Under  the  caption  of  the  same  cause,  the  record  of  said 
superior  court  discloses  the  following  proceedings,  on  the 
14th  day  of  February,  1883,  which  was  during  the  same  term 
at  which  judgment  was  rendered  as  above :  "  Comes  now  the 
defendant  by  W.  H.  Bryan,  her  attorney,  and  on  motion  pre- 
sents to  the  court  and  files  the  following  appeal  bond,  paya- 
ble and  conditioned  according  to  law,  in  the  penal  sum  of 
$200,  with  William  P.  McMillin  as  surety  therein,  •  who  is 
accepted  and  approved  by  the  court,  to  wit,**  then  follows  a 
bond  purporting  to  be  an  appeal  bond,  signed  by  Mrs.  Swaynie 
and  McMillin,  and  answering  the  general  description  given 
in  the  order.  Neither  Vess  nor  his  attorney  had  notice  of 
the  filing  of  the  bond  set  out  as  above  in  the  order,  until  sev- 
eral days  after  it  was  filed  and  the  order  entered. 

Not  long  after  the  filing  of  the  bond,  a  transcript  of  these 
proceedings  was  filed  in  this  court  in  the  form  of  an  appeal 
from  the  judgment  against  Mrs.  Swaynie.  The  land  iu  contro- 
versy constituted  a  farm,  upon  which  Mrs.  Swaynie  resided,  and 
had  upon  it  a  dwelling-house,  stable,  garden,  stable  lot,  gates- 
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and  other  improvements.     Some  time  afterwards,  perhaps 
early  in  June  following,  Vess's  attorneys  advised  him  that 
the  bond  filed  by  Mrs.  Swaynie,  as  above  stated,  was  neither 
authorized  nor  properly  approved  by  the  superior  court,  and 
was  consequently  invalid  as  an  appeal  bond;  that  for  that 
reason  he  was  entitled  to  have  a  writ  of  possession  at  any  time 
against  Mrs.  Swaynie,  and  that  they  would  soon  cause  such  a 
writ  to  be  issued.     Accordingly,  on  the  2d  day  of  July,  1883, 
Vess's  attorneys  had  a  writ  of  possession  issued  and  deliv- 
ered to  the  sheriff  of  Tippecanoe  county,  who  placed  the  same 
in  the  hands  of  one  Somerville,  as  his  deputy,  for  service. 
Somerville  visited  the  premises  next  morning,  and  demanded 
possession  of  Mrs.  Swaynie,  who,  refusing  to  surrender  pos- 
session,  fiwtened  the  door  of  the  dwelling-house  and  went 
away.     Somerville  then  called  upon  Vess  and  Vess's  brother, 
both  of  whom  lived  near  by,  to  assist  him,  and,  taking  an  ax, 
pried  the  door  of  the  house  open  without  injury  to  it,  and  put 
Yess  in   possession,  making  return  of  the  writ  accordingly. 
Next  morning,  being  the  morning  of  the  4th  day  of  July, 
1883,  Vess,  still  continuing  in  possession  of  the  premises,  was 
called  away  for  a  time,  and  left  everything  in  charge  of  one  • 
Alexander  Cart,  instructing  him  to  hold  possession  of  the 
property  until  he,  Vess,  should  return.     After  Vess  had  left, 
one  Byers,  who  had  been  a  tenant  of  Mrs.  Swaynie,  and  had 
occupied  a  part  of  her  house  and  used  her  stable,  came  up  to 
the  gate  of  the  stable  lot  with  two  horses,  and,  opening  the 
gate,  started  to  take  his  horses  into  the  lot.     Cart,  accompa- 
nied by  a  man  by  the  name  of  Kid,  who  was  merely  visiting 
in  the  neighborhood,  came  out  to  meet  Byers,  and  forbade 
his  coming  into  the  lot.     Byers,  persisting,  had  succeeded  in 
getting  himself  and  one  horse  into  the  lot,  when  Cart  rushed 
up  and  shut  the  gate  in  the  face  of  the  other  horse,  and,  step- 
ping back,  gathered  up  a  rock,  and  made  angry  and  excited 
threats  and  demonstrations  against  Byers  in  case  he  fiirther 
persisted  in  bringing  his  horses  inside  the  lot. 

At  this  juncture  Byers  withdrew,  taking  both  of  his  horses 
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with  him,  when  Cart  threw  down  the  rock.  Mrs.  Swaynie 
and  one  Fonts,  her  brother,  who  had  followed  on  behind 
Byers,  came  up  in  time  either  to  see  and  hear  what  occurred 
between  Cart  and  Byers,  or  to  immediately  ascertain  what  had 
so  occurred  between  them,  but  Mrs.  Swaynie  did  not  make 
any  formal  demand  for  or  effort  to  regain  possession,  and  only 
participated  in  some  general  conversation,  which  followed 
after  she  came  up,  in  which  Cart  informed  all  persons  present 
that  Vess  had  instructed  him  to  retain  possession  of  the  prem- 
ises, and  that  none  of  those  on  the  outside  could  come  in  ex- 
cept for  some  temporary  purpose.  Mrs.  Swaynie  and  Fouts 
and  Byers  then  left,  and  the  next  day  Mrs.  Swaynie  filed  an 
affidavit  before  a  justice  of  the  peace,  charging  both  Vess  and 
Cart  with  a  forcible  entry  upon,  and  detainer  of,  the  lands  in 
controversy,  under  section  1972^  R.  S.  1881,  and  causing  their 
arrest  upon  that  charge.  Vess  being  tried  separately  was  con- 
victed before  the  justice,  whereupon  he  appealed  to  the  circuit 
court,  where,  upon  a  finding  of  guilty,  upon  the  fiacts  herein 
above  recited,  a  fine  of  one  dollar  was  assessed  against  him, 
and,  over  a  motion  for  a  new  trial,  judgment  was  rendered  ac- 
cordingly. 

The  only  question  presented  here  for  decision  is,  was  the 
appellant,  under  the  circumstances  as  we  have  given  them, 
properly  convicted  of  the  offence  with  which  he  was  charged  ? 

On  behalf  of  the  appellant  it  is  contended :  First.  That 
the  filing  of  the  bond  in  the  civil  action  by  Mrs.  Swaynie  was 
neither  preceded  nor  accompanied  by  such  orders  as  were 
necessary  to  give  it  validity  as  an  appeal  bond  for  the  stay  of 
proceedings  on  the  judgment,  and  that,  in  consequence,  the 
writ  of  possession,  under  which  the  appellant  was  put  in  pos- 
session of  the  premises  in  dispute,  was  rightfully  issued  and 
properly  served  by  the  deputy  sheriff.  Secondly.  That  being 
thus  lawfully  put  in  possession  of  the  premises,  the  appellant 
did  nothing  more  than  he  had  a  right  to  do  in  defence  of  his 
possession. 

On  behalf  of  the  State,  it  is  insisted  that  there  was  no  sub- 
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stantial  defect  in  the  proceedings  either  preceding  or  con- 
nected with  the  filing  of  the  bond  by  Mrs.  Swaynie  as  an  ap- 
peal bond ;  that  as  a  necessary  consequence  the  writ  of  pos- 
session was  wrongfully  issued;  that  as  the  appellant  was 
chargeable  with  notice  of  the  wrong  inflicted  upon  Mrs. 
Swaynie  by  the  issuance  of  that  wril^  the  possession  which  he 
ostensibly  obtained  under  it  was  in  bad  faitK  and  colorable 
only,  and  hence  forcible  and  unlawful.  TibbeUs  v.  (y  Connelly 
66  Ind.  171. 

In  a  prosecution  of  this  kind,  the  defendant  can  neither  go 
into  evidence  to  disprove  the  title  of  the  complainant,  nor  to 
establish  his  own,  as  the  question  is  not  one  of  civil  right, 
but  of  public  concern,  affecting  the  public  peace.  The  of- 
fence, considered  as  an  injury  merely,  is  against  the  posses- 
sion of  the  prosecuting  witness,  and  not  against  his  title. 
Hence  a  criminal  prosecution  for  a  forcible  entry  and  de- 
tainer can  not  be  maintained  for  the  purpose  of  trying  the 
title  to  the  property  upon  which  the  alleged  force  was  used. 
2  Archbold  Crim.  Pr.,  335 ;  2  Whart.  Crim.  L.,  section  2044 ; 
1  Russell  Crimes,  431 ;  Moore  Crim.  L.,  section  749 ;  Arehey 
v.  Knight,  61  Ind.  311. 

It  follows  that  such  a  prosecution  can  not  be  either  main- 
tained or  used  as  a  means  of  collateral  attack  upon  proceed- 
ings in  a  civil  action  concerning  the  same  property. 

The  writ  of  possession  in  evidence  in  this  case  was  issued 
on  a  judgment  which  the  superior  court  had  jurisdiction  to 
render,  and  was  regular  upon  its  face.  It,  therefore,  con- 
ferred authority  upon  Somerville  to  put  the  appellant  in  pos- 
session of  the  property,  and  as  there  was  no  evidence  tending 
to  show  bad  faith  on  the  part  of  the  appellant,  the  writ  af- 
forded him  the  same  protection  which  it  conferred  on  Somer- 
ville. "Wait  Actions  and  Defenses,  vol.  5,  29;  vol.  6,  112; 
vol.  7,  191 ;   Goodwine  v.  Stephens,  63  Ind.  112. 

The  appellant  having  thns  been  lawfully  put  in  possession 
of  the  property,  he,  in  our  opinion,  did  no  more  than  he  had 
the  legal  right  to  do  in  defence  of  the  possession  with  which 
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the  law  had  so  invested  him.  1  Bishop  Crim.  L.^  section  536. 
If  the  writ  of  possession  was,  in  fact,  either  wrongfully  or 
improvidently  issued,  Mrs.  Swaynie  had  doubtless,  if  she  has 
not  still,  some  adequate  civil  remedy. 

The  views  we  have  expressed  upon  the  general  features  of 
this  case  render  it.  unnecessary,  and,  as  we  think,  improper, 
that  we  shall  consider  the  question  of  the  alleged  insufficiency 
of  the  bond  filed  by  Mrs.  Swaynie  as  an  appeal,  bond  in  the 
civil  suit.  Nor  need  we,  for  the  same  reason,  inquire  whether, 
in  any  event,  the  demonstration  of  force  made  by  Cart  was 
sufficient  as  against  Mrs.  Swaynie  to  make  either  him  or  the 
appellant  guilty  of  a  forcible  detainer  of  the  disputed  property. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Filed  Feb.  12, 1884. 


No.  8590. 

Armstrong  et  al.  v,  Harshman. 

pBACncE. — Law  of  the  Case, — Where  the  Supreme  Court,  on  appeal,  holds 
a  complaint  to  be  good  and  reverses  the  judgment  and  remands  the 
cause,  the  question  is  irreversibly  settled  for  that  suit,  in  all  its  sub- 
sequent stages. 

Same. — BUI  of  Exceptions. — Transcript. — Sixty  days  were  given  to  file  a  bill 
of  exceptions,  and  a  transcript,  made  out  and  duly  certified  within  that 
period,  contained  a  bill,  but  it  did  not  appear  therein  by  words  that  the 
bill  had  ever  been  filed. 

Heldf  that  the  bill  must  be  regarded  as  properly  filed  in  time. 

From  the  Clinton  Circuit  Court. 

L.  McGlurg^  J.  V.  Kent  and  J.  N,  Sims,  for  appellants. 

R.  P.  Davidson  and  J.  C.  Davidson,  for  appellee. 

Hammond,  J. — This  is  the  third  appeal  in  this  case.  Harsh- 
man V.  Armstrong,  43  Ind.  126 ;  Armstrong  v.  Harshman,  61 
Ind.  52  (28  Am.  E.  665).  On  the  first  appeal,  Harshman's 
complaint,  to  which  a  demurrer  had  been  sustained  in  the  court 
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below,  was  held  to  be  sufficient,  and  the  judgment  was  reversed 
on  account  of  the  erroneous  ruling  on  the  demurrer.  On  the 
second  appeal,  the  case  was  reversed  because  the  evidence  did 
not  sustain  the  verdict  of  the  jury  in  favor  of  Harshman.  A 
reference  to  the  reported  cases  will  sufficiently  show  the  issues, 
as  made  by  the  pleadings,  without  re-stating  them  in  this  opin- 
ion. On  the  return  of  the  case  to  the  court  below,  after  the 
second  appeal,  it  was  again  tried  by  a  jury  and  a  verdict 
again  returned  for  the  appellee.  Over  the  appellant's  motion 
for  a  new  trial,  judgment  was  rendered  on  the  verdict  for  the 
appellee,  on  January  20th,  1880.  At  that  time,  sixty  days 
were  given  the  appellants  in  which  to  file  their  bill  of  excep- 
tions. What  purports  to  be  a  bill  of  exceptions,  containing 
the  evidence,  appears  in  the  record,  but  there  is  no  statement 
in  the  body  of  the  record  showing  that  it  was  ever  filed  in 
the  clerk's  office  in  the  cause.  The  transcript  of  the  clerk, 
however,  is  dated  March  16th,  1880,  which  was  within  the 
sixty  days.  The  certificate  of  the  clerk,  following  the  tran- 
script, states  "that  the  above  and  foregoing  is  a  full,  true  and 
complete  transcript  in  the  above  entitled  cause  as  the  same 
appears  of  record  on  file  in  my  office.^'  We  think,  under  the 
authority  of  Oliver  v.  Patey  43  Ind.  132,  and  Porter  v.  Choen, 
60  Ind.  338,  346,  that  the  bill  of  exceptions  must  not  only  be 
regarded  as  having  been  filed,  but  also  as  having  been  filed  in 
time.  The  record  in  this  case  is  quite  difierent  from  that  in 
Loy  V.  Loy,  90  Ind.  404. 

The  errors  now  assigned  are  that  the  appellee's  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  that  the  court  below  erred  in  overruling  the  appellants' 
motion  for  a  new  trial. 

The  sufficiency  of  the  complaint  was  determined  upon  the 
first  appeal.  No  change  has  since  been  made  in  the  com- 
plaint. The  former  decision  of  this  court  is  therefore  final 
and  conclusive  upon  the  question  of  the  sufficiency  of  the  com- 
plaint. When  the  Supreme  Court  decides  a  case,  the  questions 
decided  are  irreversibly  settled  between  the  parties  in  all 
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subsequent  stages  of  the  action.  Kress  v.  State,  ex  rel.,  65  Ind. 
106;  Hawley  y.  Smithy  45  Ind.  183;  Board,  dc,  v.  Indiana-- 
polls,  etc.,  Co.,  89  Ind.  101. 

The  appellants'  motion  for  a  new  trial  embraces  various 
causes,  but  the  only  one  discussed  by  their  counsel,  in  their 
brief,  is  that  the  verdict  of  the  jury  is  not  sustained  by  suffi- 
cient evidence. 

This  action,  as  will  be  seen  from  the  reported  cases,  was 
brought  by  the  appellee  against  the  appellants,  for  contribu- 
tion, on  the  theory  that  the  appellants  were  co-sureties  with 
the  appellee  for  one  Blake.  The  note  was  signed  by  Blake 
and  appellee,  was  made  payable  to  the  appellants,  at  Phoenix 
Bank,  New  York  City,  and  was  also  endorsed  by  the  appel- 
lants to  the  Bank  of  the  State  of  Indiana,  at  Lafayette.  It 
is  alleged  in  the  complaint  that  the  note  was  thus  executed 
and  endorsed  to  enable  Blake  to  obtain  a  loan ;  and  that  he 
thereupon  discounted  and  sold  the  note  to  the  bank  at  La- 
fayette. Other  averments  are  made  showing  that  the  appel- 
lee was  compelled  to  pay  the  note.  On  the  second  appeal^ 
it  was  held  that  the  evidence  was  not  sufficient  as  to  an  ex- 
press contract  between  the  appellee  and  the  appellants,  that 
they  should,  as  between  themselves,  be  regarded  as  co-makers 
of  the  note.  And  it  is  now  insisted  by  appellants'  counsel 
that  the  proof  is  still  insufficient  upon  this  point.  We  have 
carefully  examined  the  record  and  think  that  it  contains  evi- 
dence from  which  the  jury  might  fairly  have  inferred  that,  in 
the  execution  and  endorsement  of  the  note,  the  appellee  and 
the  appellants  agreed  to  consider  thetnselves  as  co-makers  with, 
and  co-sureties  for,  Blake.  We  can  not,  therefore,  hold  that 
there  was  any  error  in  overruling  the  appellants'  motion  for 
a  new  trial. 

Judgment  affirmed,  at  the  appellants'  costs. 

Filed  Oct.  19,  1883. 

On  Motion  to  Reinstate  Petition  for  a  Reheabino. 
HowK,  C.  J.— In  section  662,  R.  S.  1881,  it  is  provided  as 
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follows:  "When  any  cause  is  determined  in  the  Supreme 
Court,  the  clerk  shall  forthwith  notify  the  clerk  of  the  court 
below  that  it  is  determined,  and  whether  reversed  or  affirmed, 
in  whole  or  in  part,  or  dismissed.  At  any  time  within  sixty 
days  after  such  determination,  either  party  may  file  a  petition 
for  a  rehearing ;  if  not  so  filed,  the  decision  and  instructions 
of  the  Supreme  Court  shall  be  certified  to  the  court  below, 
unlesss  otherwise  ordered  by  the  court." 

Under  this  section  of  the  code,  and  in  attempted  compli- 
ance therevrith,  the  appellants  in  the  above  entitled  cause,  on 
the  sixty-first  day  after  it  was  determined  in  this  court,  filed 
a  petition  for  a  rehearing  thereof.  This  petition  was  rejected 
by  the  court,  because  it  was  not  filed  within  the  sixty  days 
allowed  by  the  statute. 

Since  this  action  was  had,  the  appellants  have  filed  an  ear- 
nest petition,  supported  by  affidavits,  wherein  they  ask  us  to 
rescind  the  order  rejecting  their  petition  for  a  rehearing,  and 
to  reinstate,  consider  and  pass  upon  this  latter  petition.  Ap- 
pellants show  very  clearly  that,  on  the  sixtieth  and  last  day 
of  the  time  prescribed  in  the  statute,  they  used  reasonable  dil- 
igence to  have  their  petition  for  a  rehearing  filed  on  that  day ; 
but  no  sufficient  reason  or  excuse  is  shown,  by  affidavit  or 
otherwise,  for  their  fiiilure  or  neglect  to  file  such  petition  on 
one  of  the  fifty-nine  days  preceding  that  day.  The  statute 
does  not  require  that  the  petition  for  a  rehearing  should  be 
filed  on  the  sixtieth  day  alone  of  the  sixty  days  after  the  de- 
termination of  the  cause,  but  it  expressly  provides  that  "erf 
any  time  "  within  the  sixty  days  the  petition  may  be  filed. 

We  adhere  to  our  former  order,  rejecting  the  appellants' 
petition  for  a  rehearing  because  it  was  filed  too  late,  and  their 
petition  for  the  rescission  of  that  order,  etc.,  is  overruled  with 
costs. 

Filed  Feb.  19, 18S4. 
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Witness. — Examination  (^. — Practice. — No  error  is  committed  in  permitting 

1 184  6is'  A  proper  question  to  be  propounded,  though  the  answer  is  irresponsive 

93   2^1  and  improper. 

'       6ame. — If  a  proper  question  will  probably  elicit  an  improper  statement, 
166  3871  the  opposite  party  should  elicit  such  fact  from  the  witness  before  the 

"93  '22d\  answer  is  given  and  then  object,  or  move  to  strike  out  the  answer 

164   6701  when  given. 

fi67    ^       Evidence. — Admissions, — An  admission  made  during  a  negotiation  for  a 
compromise,  if  not  made  for  such  purpose,  may  be  proved. 
Highway. — Location  of, — Ben^  and  Damages. — Evidence  and  Jury. — In  a 
proceeding  to  establish  a  highway,  the  jury  ia  not  bound  by  nor  limited 
to  the  estimates  of  witnesses  as  to  the  quantity  of  fence  required,  its  cost, 
the  amount  of  land  and  its  value,  but  they  determine  the  damages  from 
all  the  evidence.    The  benefits  are  likewise  considered. 
Same. — Sufficiency  of  Petition.-- Defeds  After  VerdicL — An  averment  in  the 
petition,  that  the  petitioners  are  citizens  of  the  county,  is  sufficient  after 
verdict. 
Same. —  Width  of  Road.— The  petition  in  such  case  need  not  state  the  width 
of  the  proposed  road. 

From  the  Howard  Circuit  Court. 

G.  N.  PoUardy  for  appellants. 

J.  C.  Blacklidge  and  W.  E.  Blacklidge,  for  appellees. 

Best,  C. — The  appellees  filed  their  petition  before  the 
commissioners  of  Howard  county  for  the  location  of  a  high- 
way. After  viewers  had  reported  favorably,  the  appellants 
remonstrated  upon  the  ground  that  the  same  would  not  be 
of  public  utility,  and  that  each  of  them  would  sustain  dam- 
ages by  its  location.  Reviewers  were  then  appointed,  who  re- 
ported unfavorably;  the  petition  was  denied;  an  appeal 
taken  to  the  circuit  court;  a  trial  had  and  a  verdict  returned 
that  the  highway  would  be  of  public  utility,  and  that  the 
appellants  would  sustain  damages  as  follows :  John  Guile, 
^50 ;  Mary  Crilly,  $60 ;  John  and  Mary  Hesler,  $70,  and  Isaac 
Watson,  $96.  Motions  for  a  new  trial  and  in  arrest  of  judg- 
ment were  overruled,  and  these  rulings  are  assigned  as  error. 
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The  motion  for  a  new  trial  embraces  but  two  questions. 
The  first  is  whether  the  court  erred  in  the  admission  of  tes- 
timony upon  the  examination  of  Francis  M.  Crowsore,  one 
of  the  appellees.  They  propounded  to  him  this  question : 
"  State  whether  you  had  a  conversation  with  Mr.  Watson  in 
regard  to  this  road  ?  '^  Mr.  Watson  was  one  of  the  appel- 
lants, and  the  question  seems  to  us  to  have  been  entirely 
proper.  If  the  answer  was  not  responsive  to  the  question^ 
or  the  admission  sought  was  a  statement  made  in  order  to  ef- 
fect a  compromise,  as  is  assumed,  this  did  not  appear  from 
the  form  of  the  question  itself,  and  therefore  the  court  did 
not  err  in  permitting  it  to  be  answered.  If  the  appellants 
were  apprehensive  that  such  inquiry  would  only  elicit  such 
statement  they  should  have  ascertained  the  &ct  from  the  wit- 
ness before  his  answer  was  given  and  then  made  their  objec- 
tion, based  upon  the  facts  thus  elicited,  or  moved  to  strike 
out  the  answer.  The  question  itself  was  not  objectionable. 
Nor  was  the  answer.  The  witness,  after  saying  that  he  had 
gone  to  Watson  and  offered  to  compromise,  said,  "  I  asked 
him  this, '  If  the  road  was  already  made  and  your  fence  set 
in,  would  you  like  to  have  it  removed  ?'  He  said,  ^  No,  I  ex- 
pect I  would  not.'''  This  answer  was  obviously  not  made  to 
effect  a  compromise,  and  the  fact  that  it  was  made  in  response 
to  a  question  propounded  during  such  conversation  does  not 
necessarily  render  it  inadmissible  in  evidence.  1  Greenl.  Ev., 
section  192. 

This  testimony  was  not,  therefore,  inadmissible  upon  this 
ground. 

The  next  question  is  whether  or  not  the  amount  of  dam- 
ages assessed  to  each  of  the  appellants  was  not  too  small. 

They  testified  to  the  amount  of  new  fence  each  would  be 
required  to  build,  its  cost,  the  quantity  of  land  taken  from 
each  and  its  value,  and  they  insist  that  these  estimates  were 
not  disputed,  and  since  the  assessment  in  favor  of  each  is  less 
than  it  would  have  been  had  these  estimates  been  adopted, 
the  damages  assessed  are  too  small.     This  may  all  be  con- 
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ceded^  and  yet  it  does  not  follow  that  the  assessments  were 
too  small.  The  jury  was  not  bound  by  or  limited  to  these 
estimates  in  making  the  assessments.  These  depended  upon 
the  circumstances  as  disclosed  by  the  entire  evidence  bearing 
upon  that  question.  The  value  of  the  land  and  the  cost  of 
the  fence  were  elements  of  damage^  but  the  opinion  of  wit- 
nesses did  not  necessarily  fix  the  amount  of  either.  These 
were  evidence  of  such  facts,  but  the  jury  was  not  bound  by 
them,  and  hence  they  did  not  necessarily  establish  such  facts. 
Taion  of  Princeton  v.  Gfieake,  arite,  p.  102.  Nor  did  these 
facts,  if  established,  determine  the  amount  of  damages.  These 
•depended  upon  other  circumstances.  The  benefits  conferred 
were  also  to  be  considered.  Hagaman  v.  Moore,  84  Ind. 
496.  And  as  these,  if  any,  may  equal  the  difference  between 
the  damages  assessed  and  the  estimates  made,  we  can  not  say 
that  the  damages  assessed  are  too  small,  simply  because  they 
are  less  than  such  estimates  warranted.  We  can  not,  therefore, 
say  that  the  motion  for  a  new  trial  was  improperly  overruled. 

The  petition  described  the  petitioners  as  citizens  of  How- 
ard county,  but  did  not  allege  that  they  were  resident  free- 
holders, nor  state  the  width  of  the  proposed  road,  and  for 
these  reasons  the  appellants  insist  that  the  motion  in  arrest 
of  judgment  should  have  been  sustained.  The  objection  that 
the  petition  does  not  allege  that  the  petitioners  were  resident 
freeholders  comes  too  late.  After  verdict  the  most  liberal 
intendment  will  prevail,  and  the  defective  averment  will 
thus  be  supplied.  The  allegation,  that  the  petitioners  are 
citizens  of  the  county,  was  an  averment  of  their  right  to  in- 
stitute the  proceedings,  and  though  this  averment  was  defec- 
tive its  defect  has  been  cured  by  the  verdict.  Smith  v.  Free- 
man, 71  Ind.  85 ;  Felger  v.  Etzett,  75  Ind.  417.  This  objection 
can  not  therefore  prevail. 

The  objection  that  the  petition  does  not  state  the  width  of 
the  proposed  road  is  equally  untenable.  The  statute  does  not 
require  any  such  statement,  and  it  is  not  necessary,  in  order 
to  enable  the  board  of  commissioners  in  the  final  order  to 
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define  the  width  of  the  road.     This  objection  therefore  can 
not  prevail. 

This  disposes  of  all  the  questions  in  this  record^  and  as  we 
are  of  opinion  that  each  motion  was  properly  overruled,  the 
judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellants'  costs. 
FUed  Feb.  14,1884. 


No.  11,249. 

Hopkins,  Administrator,  v.  Quinn. 

Decedents'  Estates. —  Will, — Claims. —  Widow.— Estate  for  Life, — ^A  com- 
plaint against  an  estate  alleged  a  will,  whereby  the  testator's  entire 
property  was  given  to  his  widow  for  life,  with  power  to  make  a  specific 
disposition  of  the  "  remaining  part?"  thereof  by  will ;  that  the  will  also 
had  a  provision  giving  the  widow  his  "  stock,  personal  property  and 
money  during  her  natural  life";  that  the  plaintiff  performed  work  and 
labor  and  furnished  goods  to  the  widow  necessary  to  her  support  in  her 
last  sickness  and  for  her  funeral  after  the  testator's  death,  specified  in  an 
annexed  bill  of  particulars. 

Hdd,  that  the  complaint  was  bad  on  demurrer. 

Heldj  also,  that  the  will  created  no  charge  on  the  estate  for  the  benefit  of 
the  widow,  but  gave  her  an  absolute  estate  for  life,  and  she  could  create 
no  charge  thereon  to  operate  after  her  death. 

From  the  Hendricks  Circuit  Court. 
(7.  Foley,  for  appellant. 

Franklin,  C. — Appellee  sued  appellant  on  a  claim  against 
the  estate  of  John  Ward,  deceased.  A  demurrer  to  the  com- 
plaint was  overruled,  and  an  answer  of  set-off  was  filed,  to 
which  a  demurrer  was  sustained.  There  was  a  trial  by  jury, 
verdict  for  the  plaintiff,  and  judgment  rendered  upon  the  ver- 
dict. The  errors  complained  of  are  the  overruling  of  the  de- 
murrer to  the  complaint,  and  the  sustaining  of  the  demurrer 
to  the  answer. 
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The  complaint  is  as  follows : 

^'  Comes  now  said  plaintiff  and  complains  of  said  defendant, 
and  says  that  the  defendant's  decedent  departed  this  life  on  the 
—  day  of  December,  1876,  testate,  leaving  the  following  will : 

"  *  Brownsburg,  Hendricks  county,  Indiana,  November 
25th,  1876.  The  last  will  and  testament  of  John  Ward.  Con- 
sidering the  uncertainty  of  this  life,  and  being  in  sound  mind 
and  memory,  I  do  make  and  publish  this  my  last  will  and  tes- 
tament, in  manner  and  form  following,  to  wit :  I  hereby  con- 
stitute and  appoint  my  wife,  Ellen  Ward,  to  be  the  sole  execu- 
trix of  this  my  last  will,  directing  her  to  pay  all  my  just  debts 
and  funeral  expenses,  and  the  legacies  hereinafter  given,  out 
of  my  estate. 

"  *  Second.  I  give  and  bequeath  to  toy  wife,  Ellen  Ward,  all 
the  personal  estate  and  real  estate  owned  by  me  at  my  death, 
during  her  natural  life,  and  at  her  death  I  will  that  she  equally 
give  and  bequeath  the  remaining  part  of  my  property  among 
her  heirs  and  mine,  viz. :  Timothy  Quinn,  James  Quinn,  Han- 
nah Mullen,  her  brothers  and  sisters  and  their  heirs ;  and 
Thomas  Ward,  Mrs.  Catharine  Logan,  my  brother  and  sister ; 
also,  my  sister,  Mary  Ward  and  her  heirs,  and  the  heirs  of 
my  brother  and  sister,  Mrs.  Catharine  Logan.'  " 

There  are  some  other  special  bequests  that  are  unnecessary 
to  be  set  forth. 

The  will  has  an  addendum  to  it,  as  follows :  "  I  will  and 
bequeath  to  my  wife  all  my  stock,  personal  property  and 
money  during  her  natural  life." 

"  And  plaintiff  says  that  by  virtue  of  said  will  the  said  Ellen 
Ward  was  to  have  full  right,  title,  possession  and  control  of 
said  property  for  her  maintenance  and  support,  with  power  of 
disposition,  and  to  charge  the  same  for  that  purpose,  and  that 
her  comfortable  support  during  life  and  the  expenses  of  her 
sickness  and  her  funeral  expenses  were,  by  the  terms  of  said 
will,  made  a  charge  upon  said  estate,  and  plaintiff  says  that 
he  rendered  the  services,  furnished  the  board,  and  furnished 
the  articles  and  money  mentioned  in  the  bill  of  particulars 
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hereto  attached^  which  is  made  a  part  hereof^  at  the  special 
instance  and  request  of  the  said  Ellen  Ward.  And  plaintiff 
says  that  there  is  due  him  from  said  estate  on  said  account 
the  sum  of  $511.45,  for  which  he  asks  judgment,"  etc. 

The  bill  of  particulars  mentioned  in  the  complaint  is  an 
account  for  boarding  the  testator's  widow  since  his  death, 
money  loaned  her,  tile  furnished  her,  ditching  done  for  her, 
and  expenses  of  her  sickness  and  funeral. 

Appellee  has  furnished  us  no  brief,  and  we  are  left  to  con- 
jecture the  theory  upon  which  the  complaint  was  held  good 
by  the  court  below,  from  the  language  of  the  pleader,  the  sub- 
stance of  which  is,  that  the  devise  to  Ellen  Ward  was  for  her 
support^  and  for  the  expenses  of  her  sickness  and  funeral,  and 
that  the  same  was  made  a  charge  upon  the  property  willed. 

Taking  the  whole  will  together,  and  particularly  the  second 
clause,  with  the  addendum,  there  was  an  estate  willed  to  the 
widow  in  all  the  property,  with  remainder  over  to  certain 
legatees  named,  after  all  the  specific  legacies  were  paid.  There 
is  no  charge  upon  the  property  whatever  made  on  behalf  of 
the  widow.  The  estate  was  absolutely  hers  so  long  as  she  lived. 
Whatever  power  of  disposition  was  given,  other  than  by  con- 
sumption in  user,  could  only  be  exercised  by  her  executing  a 
will,  equally  giving  and  bequeathing  the  remainder  of  the 
property  at  her  death  to  the  heirs  therein  specified.  And  as 
this  was  not  done,  she  could  make  no  other  disposition  affect- 
ing the  remainder  of  the  property  after  her  death. 

In  the  case  of  EUzroth  v.  Binford,  71  Ind.  456,  the  will 
was  very  similar  to  the  one  under  consideration,  except  it  had 
no  provision  for  the  widow  willing  the  remainder  to  specified 
heirs,  and  as  this  provision  in  the  will  under  consideration  was 
not  carried  out,  they  stand  in  a  similar  condition. 

In  the  case  above  referred  to,  the  widow  entered  into  a 
written  contract  for  her  support,  making  the  payment  there- 
for a  charge  upon  the  property  willed  to  her  for  life.     After 
her  death  the  contract  was  attempted  to  be  enforced,  and  this 
Vol.  93.— 15 
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court  held  that  it  could  not  be  done,  using  the  following  lan- 
guage in  the  opinion : 

"  The  will  evidently  conferred  no  power  upon  the  said 
Leah  to  create  any  lien  upon^  or  to  make  any  charge  against^ 
the  real  estate  in  suit,  which  could  be  made  operative  or  ef- 
fectual since  her  death.  This  construction  of  the  will  appears 
to  us  too  obvious  to  require  the  citation  of  authorities  in  sup- 
port of  it.  The  plain  reading  of  the  will  precludes  the  idea 
of  her  having  any  disposing  power  over  the  property,  beyond 
her  lifetime,  or  of  her  leaving  any  interest  in  the  property 
which  could  be  sold,  after  her  death,  for  the  payment  of  her 
debts.  The  first  paragraph  of  the  complaint  was  therefore 
clearly  bad  upon  demurrer." 

We  think  this  case  is  decisive  of  the  proper  construction 
of  the  will  under  consideration,  and  that  the  theory  upon 
which  the  complaint  is  based  is  not  supported  by  the  will, 
and  in  addition  to  the  complaint  being  defective  in  theory,  it 
is  also  bad  for  other  reasons.  This  is  a  suit  against  the  ad- 
ministrator with  the  will  annexed  of  the  estate  of  the  testa- 
tor, and  not  against  the  administrator  of  the  estate  of  the 
widow.  The  complaint  says  nothing  about  her  estate ;  for 
aught  that  appears  in  the  complaint,  her  estate  may  have  been 
amply  able  to  pay  all  her  debts,  outside  of  the  property  willed 
to  her  for  life  by  the  husband.  But  if  that  be  not  so,  before 
a  claim  against  the  testator's  estate  could  be  enforced,  under 
and  by  virtue  of  the  will,  the  will  must  be  shown  to  have 
been  probated.  A  will  has  no  force  or  effect  until  it  ha^  been 
probated.  Until  it  has  been  probated,  it  can  not  be  used  as 
evidence  even  on  a  trial.  Rogers  v.  Stevens^  8  Ind.  464 ;  TAie- 
band  v.  Sebastiariy  10  Ind.  464. 

This  complaint  simply  alleges  that  the  testator  departed  this 
life,  leaving  the  following  will,  and  says  nothing  about  what 
became  of  it,  or  whether  it  was  ever  probated. 

In  the  case  of  Pitts  v.  Mdser,  72  Ind.  469,  the  court  held 
that  the  plaintiffe,  upon  the  facts  stated,  had  no  standing  in 
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court,  and  the  following  language  is  used:  "The  will,  under 
which  they  claim,  is  not  shown  to  have  been  probated  in 
Shelby  county,  or  elsewhere  in  this  State,  either  as  a  domestic 
or  foreign  will,  and,  until  such  probate  has  been  had,  a  will 
can  neither  operate  to  vest  or  establish,  nor  be  used  as  evi- 
dence of,  a  right  claimed  thereunder."  See  the  authorities 
therein  cited. 

There  is  also  another  fatal  defect  in  the  complaint.  The 
plaintiff,  in  order  to  make  a  good  claim  through  the  widow, 
under  the  will,  against  the  estate  of  the  testator,  must  not 
only  show  that  there  was  a  will,  and  that  it  was  properly  pro- 
bated, but  he  must  also  show  that  the  widow  elected  to  take, 
and  did  take,  under  the  will ;  otherwise  she  will  be  presumed 
to  have  taken  under  the  law.  Leach  v.  Prebster,  39  Ind.  492 ;  , 
Heavenridge  v.  Nelson,  56  Ind.  90 ;  Wethmll  v.  Harris,  67 
Ind.  452. 

When  a  right  depends  upon  the  fact  that  the  widow  did 
elect  to  take  under  the  will,  the  party  asserting  the  right  must 
allege  the  fact.      Wilson  v.  Moore,  86  Ind.  244. 

The  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint, for  which  error  the  judgment  must  be  reversed ;  and 
as  this  disposes  of  the  whole  case,  it  is  unnecessary  to  consider 
the  ruling  upon  the  demurrer  to  the  answer  of  set-off. 

The  judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
in  all  things  reversed,  at  the  costs  of  appellee,  and  that  the 
cause  be  remanded,  with  instructions  to  the  court  below  to 
sustain  the  demurrer  to  the  complaint,  and  for  further  pro- 
•ceedings  in  accordance  with  this  opinion. 

filed  Feb.  20, 1884. 
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Practice. — Evidence,  —Letters,— I nepection  of  Papers  Pioved  by  Witness. — Id 
a  prosecution  for  ba6 tardy  the  prosecutor  submitted  letters  to  the  re- 
latrix,  who  testified  that  they  were  written  by  the  defendant,  and  the 
court  refused  to  the  defendant's  attorney  at  that  time  an  inspection  of 
the  letters. 

Held,  that  he  had  no  right  to  inspect  them  until  they  were  offered  in  evidence. 

Same. — Ouring  En^or, — Where  evidence  is  erroneously  admitted,  the  error 
may  be  cured  by  afterwards  striking  it  out;  so,  also,  the  refusal  to  ad- 
mit proper  evidence  is  cured  by  its  subsequent  admission. 

Bastardy. — Evidence. — Admissions  of  ReUUrix. — In  a  prosecution  for  bas- 
tardy, admissions  of  the  relatris  are  not  competent  evidence,  except  ta 
impeach  her  in  a  proper  case. 

Same. — Evidence  that  the  relatrix  in  bastardy  kept  company  with  other 
men  at  a  time  when  the  child  might  have  been  begotten  is  not  compe- 
tent for  the  defendant,  though  she  has  denied  the  fact,  unless  it  is  offered 
for  the  purpose  of  proving  sexual  connection  with  such  men. 

Same. — liepuUUion. — The  defendant's  reputation  for  morality  can  not  be 
admitted  in  evidence  in  a  bastardy  prosecution,  where  he  has  not  been 
impeached  as  a  witness. 

From  the  Huntington  Circuit  Court. 
B.  F.  Ibachy  for  appellant. 

J.  C.  Branyan,  G.  W.  Watkins  and  if.  L.  %)encery  for  ap- 
pellee. 

Hammond,  J. — This  was  a  prosecution  for  bastardy.  The 
verdict  of  the  jury  found  the  appellant  to  be  the  father  of 
the  child,  and  the  judgment  of  the  court  charged  him  with  its 
maintenance  and  education  by  the  payment  of  a  .specified  sum 
in  instalments.  A  number  of  errors  are  assigned,  but  the 
only  one  discussed  by  appellant's  counsel  is  that  relating  to 
the  overruling  of  his  motion  for  a  new  trial.  The  various 
grounds  upon  which  the  new  trial  was  asked  will  be  con- 
sidered in  the  order  in  which  they  are  presented  in  the  ap- 
pellant's brief. 

It  is  insisted  that  the  verdict  is  not  sustained  by  sufficient 
evidence. 
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The  relatrix  testified  that  the  child  ^as  begotten  in  No- 
yember^  1881,  and  born  August  18th,  1882,  and  that  the  ap- 
pellant was  its  fiitfaer.  The  appellant  testified  that  he  was 
not  with  the  relatrix  after  September  17th,  1881,  until  some 
time  in  the  following  January,  and  that  he  did  not  have  sex- 
oal  intercourse  with  her  in  November.  There  was  evidence, 
to  some  extent,  corroborating  his  statements.  The  case  is 
one  simply  of  conflict  of  evidence.  The  testimony  of  the 
relatrix,  if  believed  by  the  jury,  as  it  evidently  was,  fastened 
the  paternity  of  the  infitnt  upon  the  appellant.  Even  though 
her  evidence  seemed  to  us  to  be  borne  down  by  the  weight  of 
opposing  proof,  we  could  not,  as  has  been  repeatedly  decided, 
interfere  with  the  verdict  of  the  jury  upon  that  account.  Be- 
sides her  own  evidence  in  vindication  of  the  verdict,  it  may 
be  stated  that  the  appellant  tacitly  admitted  his  carnal  inter- 
course with  the  relatrix  in  September,  1881,  and  in  January, 
1882.  There  was  evidence  from  which  the  jury  may  have 
believed  that  there  was  an  opportunity  for  such  intercourse 
in  November,  1881.  And  if  they  believed  this,  the  circum- 
stances of  the  case  probably  justified  the  inference  that  his 
virtue  in  November  was  not  more  potent  against  temptation 
than  at  the  other  times  when  it  yielded. 

While  the  relatrix  was  testifying,  the  prosecuting  attorney 
handed  two  letters  to  her,  asking  if  she  knew  the  handwrit- 
ing. Appellant's  counsel  objected  to  the  question,  and  de- 
manded an  inspection  of  the  letters.  The  court  overruled 
his  objection,  and  at  that  time  refused  him  an  inspection  of 
the  letters.  The  witness  testified  that  the  letters  were  writ- 
ten by  the  appellant.  The  prosecuting  attorney,  then,  in  an- 
swer to  a  question  by  the  court,  stated  that  he  intended  to 
ofler  the  letters  in  evidence.  The  letters  were  then,  by  order 
of  the  court,  delivered  to  the  appellant  for  inspection.  The 
State  did  not  ofier  them  in  evidence.  The  appellant  claims 
that  he  was  greatly  prejudiced  by  this  proceeding,  by  the  un- 
fevorable  impression  produced  upon  the  minds  of  the  jury. 
Before  introducing  the  letters  in  evidence,  it  was  necessary  to 
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prove  that  they  were  written  by  the  appellant.  He  had  no 
right  to  an  inspection  of  them  until  they  were  offered  in  evi* 
dence.  The  fact  that  they  were  not  offered  in  evidence,  after 
proof  that  they  were  written  by  him,  is  no  ground  for  com- 
plaint, as  their  introduction  in  evidence  was  not  demanded 
by  himself.  Perhaps,  after  all,  his  sensitiveness  about  the 
letters  did  him  quite  as  much  harm  in  the  estimation  of  the 
jury  as  the  proof  that  they  were  in  his  handwriting.  In 
the  conduct  of  a  trial  there  are  many  trifling  occurrences 
bearing  favorably  or  unfavorably  upon  the  one  or  the  other 
of  the  parties,  which  are  difficult  for  the  trial  court,  and  be- 
yond the  power  of  this  court,  to  correct.  Fortunately,  how- 
ever, for  litigants,  the  ingenuity  of  counsel  upon  the  one 
side  is  usually  counterbalanced  by  the  tact  of  counsel  upon 
the  other,  so  that  the  substantial  rights  of  parties  are  gener- 
ally preserved.  It  is  only  where  there  has  been  manifest  in- 
justice, occasioned  by  a  proceeding,  in  which  the  power  of 
the  trial  court  for  correction  has  not  been  properly  used,  that 
this  court  may  intervene  by  reversal. 

While  the  relatrix  was  testifying,  the  prosecuting  attorney 
asked  her  what  conversation  she  had  with  the  appellant  in 
May,  1882,  about  her  pregnancy.  When  this  question  was 
asked,  the  appellant  requested  of  the  court  the  privilege  to 
interrogate  the  witness  as  to  whether  the  conversation  alluded 
to  did  not  occur  in  an  effort  between  her  and  him  to  com- 
promise. The  request  was  not  then  granted,  and  the  witness, 
in  answer  to  the  question  of  the  prosecuting  attorney,  stated 
that  the  defendant,  in  that  conversation,  admitted  that  he 
was  the  father  of  the  child.  On  cross-examination,  she  tes- 
tified that  the  conversation  between  her  and  the  defendant 
occurred  in  an  effort  at  compromise.  Thereupon  the  court 
directed  the  jury  to  disregard  all  of  said  conversation.  This 
direction  of  the  court  cured  any  error  of  which  the  appellant 
can  complain  in  the  admission  of  the  evidence; 

At  the  trial  the  appellant  offered  to  prove,  by  competent 
witnesses,  that  the  relatrix,  during  her  pregnancy,  stated  that 
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she  was  begotten  with  child  in  September,  1881.  Being  ob- 
jected to  by  the  State,  this  evidence  was  not  admitted.  This 
evidence  was  not  offered  to  impeach  the  testimony  of  the  re- 
latrix,  as  the  proper  ground  for  impeachment  bad  not  been 
laid.  As  simply  the  admission  of  a  party  in  interest,  it  was, 
under  the  authority  of  Tholke  v.  State^  ex  rd.,  50  Ind.  355, 
properly  rejected. 

In  her  cross-examination,  the  relatrix  stated  that  she  kept 
no  company  with  men  other  than  the  defendant  in  November, 
1881.  She  was  not  asked  whether  she  had  sexual  intercourse 
with  any  other  man  than  the  defendant  during  that  month. 
The  defendant  afterward,  during  the  trial,  proposed  to  prove 
that  she  had  kept  the  company  of  other  men  in  November,  but, 
on  the  objection  of  the  State,  the  evidence  was  not  admitted. 
There  was  no  error  in  excluding  it.  It  would,  at  most,  have 
only  contradicted  the  relatrix  u^pon  an  immaterial  point.  The 
feet  that  she  kept  company  with  other  men  made  no  differ- 
ence, inasmuch  as  it  was  not  proposed  te  prove  that  any  of 
them  had  sexual  intercourse  with  her. 

The  appellant  offered  to  prove  that  his  reputation  for  mo- 
rality was  good  in  the  neighborhood  in  which  he  resided.  The 
evidence  was  properly  excluded.  There  was  no  attempt  to 
impeach  his  testimony  by  proof  of  his  bad  reputation  for 
morality  or  for  truth  and  veracity. 

A  brother  of  the  relatrix  testified  that  in  May,  1882,  the 
defendant  admitted  to  him  that  he  was  the  father  of  the  child. 
The  defendant  in  his  evidence  proposed  to  explain  this  ad- 
mission by  showing  that  it  was  made  after  a  conversation  he 
had  with  the  relatrix  in  which  she  stated  to  him  that  the  child 
was  begotten  in  September,  1881:  At  the  time  it  was  pro- 
posed the  explanation  was  not  allowed  by  the  court;  but  be- 
fore the  appellant  left  the  witness  stand  he  did  give  the  con- 
versation with  the  relatrix  referred  to,  which  he  stated  oc- 
curred before  the  conversation  with  her  brother.  We  think 
the  appellant's  explanation  of  the  admission  to  the  brother  as 
having  been  made  upon  the  supposition  that  the  child  was 
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begotten  in  September,  instead  of  November,  went  fully  to 
the  jury.  The  error,  therefore,  of  refusing  this  evidence  at 
the  time  it  was  first  offered,  was  cured  by  its  subsequent  ad- 
mission. 

Complaint  is  made  of  instructions  given  by  the  court  on 
its  own  motion,  and  of  its  refusal  to  give  some  of  those  ten- 
dered by  the  defendant.  We  think  the  instructions  given 
were  as  favorable  to  the  appellant  as  he  could  have  expected, 
and  that  those  refused  were  either  covered  substantially  by 
those  given,  or  were  clearly  improper. 

There  was  no  error  in  overruling  the  appellant^s  motion 
for  a  new  trial. 

Judgment  affirmed,  at  the  appellant^s  costs. 

Filed  Feb.  14, 1884. 
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Sheriff. — Execution, — Judgments. — Prioiity. — Where  a  sheriff  holds  three 
executions  issued  on  judgments  which  are  liens  against  the  lands  of  A., 
the  oldest  judgment  being  against  A.,  the  second  against  A.  and  otheiBy 
who  were  partners,  but  there  is  in  the  writ  and  judgment  nothing  to 
disclose  that  fact,  and  the  third  against  A.  alone,  and  upon  sale  of  the 
lands  he  applies  the  process,  after  satisfying  the  first  judgment,  upon 
the  second,  he  is  not  liable  at  the  suit  of  the  third  judgment  creditor, 
nor  is  the  plaintiff  in  the  second  judgment  liable  for  receiving  the 
money. 

Paktnership. — Judgments, — lAen^  —  PnofrUy. — A  judgment  upon  lands 
held  by  an  individual  obtained  against  a  partnership  of  which  he  is  a 
member,  before  an  individual  debt  was  contracted,  which  afterwards  be- 
comes a  lien  by  judgment,  will  not  be  displaced  by  equity  so  as  to  give- 
priority  to  the  latter  judgment. 

^AM¥i.— Individual  Creditor. — Laches. — Preference,— Where  an  individual 
creditor  of  a  partner  has  a  right  to  be  paid  out  of  the  individual  assets 
of  his  debtor  in  preference  to  the  creditor  of  a  partnership  of  which  his 
debtor  is  a  member,  he  must  assert  the  right  before  sale  on  execution, 
and  before  any  change  of  position  has  occurred  which  woald  result  in 
injustice. 
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Demand. — One  who  innocently  receives  money  belonging  to  another,  in  the 
belief  that  it  is  his  own,  is  not  liable  to  an  action  until  after  demand. 

From  the  Fayette  Circuit  Court. 

T,  M.  Little, «/.  J.  Little  aud  J.  H.  Louden,  for  appellant. 

G.  SoefU,  for  appellees. 

Elliott,  J. — The  allegations  of  the  first  paragraph  of  the 
appellant's  complaint  may  be  thus  summarized:  Ball  is  the 
sheriff  of  Fayette  county,  who  received  and  executed  the  writs 
hereinafter  referred  to,  and  James  N.  Huston  is  the  adminis- 
trator of  the  estate  of  William  Huston,  deceased.  John  8. 
Reid  was  the  owner  of  real  e:?tate  on  which  he  executed  a 
mortgage  to  the  decedent  on  the  22d  day  of  July,  1872.  On 
the  3d  day  of  April,  1873,  one  William  J.  Hawkins  recov- 
ered a  judgment  ag^ainst  Reid  on  an  individual  claim  for 
$459.83,  on  which  appellant  became  replevin  bail,  and  which 
judgment  he  was  compelled  to  pay.  Prior  to  the  13th  day 
of  December,  1872,  Reid  was  a  member  of  a  firm  composed 
of  himself,  Jeptha  Stelle,  Robert  Marks,  George  L.  Fearis, 
Charles  Mount  and  James  Huston.  On  that  day  William 
Huston,  surviving  partner  of  J.  &  W.  Huston,  recovered 
judgment  against  Reid,  Stelle,  Marks,  Fearis,  Mount  and  the 
executors  of  James  Huston,  "  on  a  partnership  liability,"  for 
$557.84.  A  decree  of  foreclosure  and  judgment  were  en- 
tered on  the  mortgage,  and  executions  were  issued  on  all  three 
of  the  judgments,  and  placed  in  the  hands  of  the  sheriff;  the 
pro|>erty  was  sold  on  the  judgment  rendered  in  the  foreclo- 
sure suit,  and  for  $680.47  more  than  the  amount  of  the  judg- 
ment; the  sheriff  applied  this  surplus  on  the  judgment  in 
fiivor  of  Huston. 

It  is  clear  that  this  paragraph  of  the  complaint  does  not 
state  a  cause  of  action  against  the  sheriff.  The  averment  in 
the  complaint  is  that  the  judgment  was  rendered  on  a  part- 
nership liability,  but  it  is  not  averred  that  the  judgment  or 
execution  disclosed  the  character  of  the  action ;  nor,  indeed, 
is  it  even  averred  that  the  pleadings  showed  the  judgment  to 
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have  been  rendered  against  Reid  and  his  co-defendants  as 
partners.  For  aught  that  appears,  the  judgment  was  taken 
against  the  defendants  as  for  an  individual  debt^  for  there  i& 
no  averment  to  the  contrary.  A  sheriff  is  not  bound,  as  a 
general  rule,  to  look  behind  his  writ,  but  if  we  should  hold 
this  case  to  be  not  within  the  general  rule,  it  would  do  the 
appellant  no  good,  because  it  does  not  appear  that  the  plead- 
ings or  jtidgm^t  would  have  shown  the  character  in  which 
the  defendants  in  that  action  were  sued.  The  presumption 
is  that  the  sheriff  did  his  duty,  and  this  presumption  prevails 
until  overcome  by  opposing  facts,  and  there  are  no  opposing 
facts  here ;  and  as  the  sheriff  paid  the  surplus  on  the  next 
oldest  execution  in  his  hands  he  must  be  presumed  to  have 
paid  it  without  knowledge  of  facts  entitling  the  appellant 
to  the  money. 

The  allegation  that  the  sheriff  received  the  receipt  of  the 
execution  plaintiff  instead  of  the  money  adds  yiothing  to  the 
force  of  the  complaint.  It  is  useless  to  go  through  the  empty 
form  of  handing  the  money  to  the  sheriff,  to  be  by  him  passed 
back  to  the  judgment  creditor.      Dean  v.  Phillips,  17  Ind.406. 

A  sheriff  is  liable  only  to  one  to  whom  he  owes  a  specific 
duty.  Slale,  ex  rely  v.  Harris,  89  Ind.  363;  Comptony. 
Pruittj  88  Ind.  171.  In  this  case  the  sheriff  owed  no  spe- 
cific duty  to  the  appellant,  because  it  does  not  appear  that 
the  execution  under  which  he  claims  was  entitled  to  be  pre- 
ferred to  that  of  the  appellee  Huston.  If  it  were  true  that 
the  sheriff  had  wrongfully  misstated  the  facts  in  his  return  as 
to  the  manner  in*  which  the  $680.47  was  paid,  still  the  appel- 
lant would  have  no  right  of  action,  because  the  sheriff  owed 
him  no  duty  as  to  that  sum,  but  owed  it  to  the  holder  of  the 
execution  above  it  in  order  of  priority.  Unless  the  appel- 
lant was  entitled  to  have  the  money  applied  on  his  execution, 
he  suffered  no  injury. 

What  we  have  said  disposes  of  the  case  as  to  the  appellee 
Ball,  and  we  now  proceed  to  consider  the  questions  affecting 
the  appellee  Huston.     The  demurrers  of  this  appellee  to  both 
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paragraphs  of  the  complaint  were  sustained,  and  the  rulings 
on  the  demurrers  are  assigned  for  error. 

The  first  paragraph  of  the  complaint  does  not  aver  that  the 
firm  of  which  Reid  was  a  member  was  solvent,  nor  that  any 
of  its  members  had  property  out  of  which  the  judgment  iu 
favor  of  appellee's  intestate  could  have  been  made,  nor  does 
it  state  when  the  debt  accrued  on  which  the  Hawkins  judg- 
ment was  rendered.  If  the  partnership  creditors  of  the  firm, 
of  which  Reid  was  a  member,  had  acquired  a  lien  on  the  land 
prior  to  the  creation  of  the  debt  on  which  the  individual  cred- 
itor obtained  judgment,  that  lien  could  not  be  displaced  with- 
out showing  that  there  was  partnership  property  out  of  which 
the  judgment  could  be  made.  Where  a  partnership  creditor 
secures  a  lien  on  land  by  virtue  of  a  judgment  taken  before 
the  individual  debt  was  created,  he  certainly  can  not  be  de- 
prived of  his  lien,  unless  it  be  shown  that  there  was  partner- 
ship property  suflficient  to  pay  the  judgment.  It  results  from 
this  that  the  first  paragraph  must  be  held  to  be  insufficient. 

The  second  paragraph  of  the  complaint  avers  that  the  only 
property  owned  by  Reid  was  that  covered  by  the  mortgage^ 
and  that  other  members  of  the  partnership  from  which  the 
debt  was  due,  upon  which  the  appellee's  intestate  obtained  his 
judgment,  had  abundant  property  out  of  which  the  judgment 
could  have  been  made ;  but  it  does  not  state  when  the  debt 
on  which  the  judgment  upon  which  appe]lant  rests  his  claim 
was  contracted.  As  the  judgment  of  appellee's  intestate  was 
taken  December  13th,.  1872,  and  that  on  which  appellant's 
claim  rest43  was  taken  April  3d,  1873,  the  natural  inference 
would  be  against  the  appellant,  in  view  of  the  general  rule 
that  what  is  not  averred  can  not  be  presumed  to  exist. 

It  is  not  doubted  that  the  general  rule  is  that  partnership 
creditors  are  postponed  as  to  individual  property,  and  indi- 
vidual creditors  preferred.  Bake  v.  Smiley,  84  Ind.  212 ;  Bond 
V.  Nave,  62  Ind.  506 ;  Smith  v.  Evans,  37  Ind.  526 ;  Weyer 
V.  Thornburgh,  15  Ind.  124;  Holland  v.  Fuller,  13  Ind.  195; 
Matlock  V.  Matlock,  5  Ind.  403.     But  this  general  rule  does 
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not  apply  where  a  lien  has  been  obtained  by  judgment  ren- 
dered prior  to  the  creation  of  the  individual  debt.  That  we 
are  correct  in  this  conclusion  will  appear  from  an  examination 
of  the  equity  doctrine  which  gives  individual  creditors  pref- 
erence as  to  individual  property,  and  partnership  creditors 
preference  where  the  property  belongs  to  the  partnership. 
Judge  Story  says:  "  In  the  like  manner,  courts  of  equity  rec- 
ognize and  enforce  all  antecedent  liens^  claims,  and  charges  in 
rem,  existing  upon  the  property  according  to  their  priorities ; 
whether  these  charges  are  of  a  legal  or  of  an  equitable  nature, 
and  whether  the  assets  are  legal  or  equitable.^'  1  Story  Eq. 
Jur.,  section  553. 

In  Meech  v.  Allen,  17  N.  Y.  300,  it  is  expressly  decided 
that  equity  will  not  displace  a  judgment  lien,  the  court  say- 
ing :  "  Those  courts  "  (courts  of  equity)  "  have  never  assumed 
to  exercise  the  power  of  setting  aside  or  in  any  way  interfering 
with  an  absolute  right  of  priority  obtained  at  law.'^  Chancellor 
Walworth  said,  in  Wilder  v.  Keeler,  3  Paige,  167,  that 
"  Equitable  rules  also  are  adopted  by  this  court  in  the  admin- 
istration of  legal  assets,  except  so  far  as  the  law  has  given  an 
absolute  preference  to  one  class  of  creditors  over  another." 
The  same  learned  judge  said,  in  3fower  v.  Kip,  6  Paige,  88, 
that  "  The  rule  of  this  court  is  to  give  effect  to  the  lien  of  a 
judgment  upon  a  legal  title,  so  far  as  it  could  be  enforced  by 
execution  at  law."  .  To  a  like  effect  is  the  case  of  Averillv, 
Loucks,  6  Barb.  470,  where  it  was  said :  "  Courts  of  equity,  in 
the  administration  of  assets,  follow  the  rules  of  law  in  regard  to 
legal  assets,  and  recognize  and  enforce  all  antecedent  liens, 
claims,  and  charges  existing  upon  the  property,  according  to 
their  priorities."  An  able  discussion  of  the  subject  will  be 
found  in  Straus  v.  Kemgood,  21  Grat.  584,  where  the  doctrine 
of  the  preceding  cases  is  fully  affirmed.  It  is  said,  in  Freeman 
on  Judgments,  section  395,  that, "  In  general,  courts  of  equity 
will  not  interpose  to  take  away  any  advantage  which  a  cred- 
itor has  obtained  by  his  diligence  in  securing  a  judgment  lien 


NOVEMBER  TERM,  1883.  237 

Louden  v.  Ball  et  aJL 

on  the  debtor's  estate.  Thus,  when  a  judgment  lien  has  be- 
come a  charge  on  the  individual  real  estate  of  a  partner  for  a 
firm  debt,  equity  will  not  displace  it  in  &vor  of  a  junior  judg- 
ment against  the  same  partner  for  his  personal  debt/'  The 
cases  which  we  refer  to  below  will  be  found  to  sustain  this 
general  doctrine :  Cumming^  Appeal,  25  Pa.  St,  268 ;  Bowker 
V.  SmUh,  48  N.  H.  Ill ;  S.  C,  2  Am.  R.  189;  McOulloh  v. 
Dashiell,  18  Am,  Dec.  271,  tride  note,  p.  283 ;  AUen  v.  Wells,  22 
Pick.  450 ;  Gleghom  v.  Ins.  Bank,  9  Gra.  31 9 ;  Baker  v.  Wimpee, 
19  Ga.  87 ;   Wiaham  v.  LippincoU,  1  Stockt.  353. 

The  case  of  Hardy  v.  Mitchell,  67  Ind.  485,  does  not,  when 
feirly  understood,  decide  the  question  here  involved.  There 
all  the  creditors  were  compelled  to  go  into  equity  to  set  aside 
fraudulent  conveyances,  and  the  property  thus  became  equit- 
able assets,  to  be  administered  under  strictly  equitable  rules ; 
while  here  there  is  a  plain  legal  lien  directly  enforceable  by 
the  ordinary  legal  process.  We  are  of  the  opinion  that  the 
second  paragraph  of  tj^he  complaint  can  not  be  sustained  upon 
the  equitable  doctrine  which  prefers  individual  to  partnership 
creditors  where  there  is  a  contest  as  to  the  right  to  seize  in- 
dividual property  in  payment  of  the  debt. 

The  appellee  Huston  was  not  guilty  of  a  wrong  in  accept- 
ing the  money  on  the  judgment  which  was  older  in  point  of 
time  than  that  of  the  appellant,  for,  as  we  have  seen,  there 
was  nothing  on  the  face  of  the  judgment  giving  it  priority, 
and  nothing  which  required  appellee  to  take  notice  that  it 
constituted  a  prior  lien.  The  fact  that  it  was  rendered  on  a 
firm  liability  did  not  give  it  priority  over  a  judgment  earlier 
in  date,  and  taken,  as  we  must  presume,  before  the  debt  on 
which  appellant's  judgment  is  founded  was  incurred.  As 
the  appellant  was  guilty  of  no  wrong  in  accepting  the  money 
on  the  judgment  in  &vor  of  his  intestate,  something  should 
have  been  done  to  put  him  in  the  wrong ;  a  demand  should 
have  been  made.  If,  therefore,  it  were  conceded  that  the  ap- 
pellee had  only  a  prima  fade  right  to  the  money,  still  he 
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would  not  be  in  the  wrong  until  after  he  had  refused,  on  de- 
mand, to  pay  the  money  to  one  having  a  better  right.  If 
there  were  no  other  objection  to  the  complaint  than  the  failure 
to  aver  a  demand,  it  would  be  clearly  bad. 

We  are  not  unmindful  of  the  equity  rule  that  where  one 
of  two  parties  has  a  lien  on  one  parcel  of  property,  and  the 
other  has  a  lien  on  the  same  parcel  and  also  on  another,  the 
latter  will  be  compelled,  upon  proper  application,  to  make 
his  lien  out  of  the  second  parcel,  but  we  see  very  clearly  that 
the  rule  can  not  apply.  One  reason  why  it  can  not  apply  is 
that  the  right  must  be  asserted  promptly  and  before  sale, 
and  here  there  has  been  unexplained  negligence.  Another 
reason  is  that  the  right  must  be  exercised  before  there  has 
been  a  change  of  position,  and  here  there  has  been  an  essen- 
tial change.  Whiiworth  v.  BenboWj  56  Ind.  194.  It  is  fiiirly  in- 
ferable from  the  facts  pleaded  that  the  appellee  would  not 
have  bid  more  than  the  amount  of  the  decree  if  it  had  not 
been  that  the  surplus  was  to  be  applied  on  the  judgment  in 
favor  of  his  intestate.  Nor  does  it  appear  that  the  adminis- 
trator has  not  applied  the  property  to  the  payment  of  debts, 
or  made  distribution  of  it  to  the  heirs  of  the  decedent.  Ap- 
pellant is  here  asking  equity,  for  the  only  right  he  has  is  an 
•equitable  one,  and  he  must  show  that  equity  to  him  will  not 
result  in  doing  injustice  to  one  who  has  acted  solely  in  the 
capacity  of  a  trustee,  and  has  done  no  more  than  a  faithful 
discharge  of  his  duties  as  administrator  required  of  him. 
If  the  appellant  had  asserted  his  rights  before  sale,  he  would 
have  occupied  a  very  dififerent  position  from  the  one  he  now 
occupies. 

Judgment  affirmed. 

FUed  Feb.  19, 1884. 
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No.  8625. 

Gabbious  V.  The  State,  ex  rel.  Mobeland,  Auditor. 

Oomrrr  GomcissioinsBS. — Oontempta. — Attorneys, — The  power  of  the  board 
of  county  commissionerB  to  punish  for  contempt  is  limited  bj  statute, 
R.  S.  1881,  section  5744,  to  a  fine  of  three  dollars  or  imprisonment  for 
twenty-four  hours,  and  they  are  not  authorized  to  suspend  an  att6mey 
from  practice  before  them. 

Same. — DigmiaxU  </  Appeal. — fVcurfiee.— Where,  on  appeal  from  the  county 
commissioners  to  the  circuit  court,  in  proceedings  for  contempt  against 
an  attorney,  the  case  is  dismissed  as  to  the  charge  for  contempt,  it  ends 
the  whole  proceedings,  and  a  subsequent  trial  and  judgment  of  suspen- 
sion from  practice  before  the  board,  is  without  authority. 

Contempt. — Bight  of  Triai  by  Jury.— A  jury  trial  for  contempt  is  not 
proper. 

From  the  Howard  Circuit  Court. 

J,  (yBrien,  N.  R.  Linsday,  T,  A,  DeLand,  A.  C.  Harris 
and  W.  H.  GaJkiiWf  for  appellant. 

R,  Vaile  and  /.  F,  Vaile,  for  appellee. 

NiBLACK,  J. — Previous  tb  December,  1878,  proceedings 
had  been  taken  upon  petition,  under  the  drainage  laws  then 
in  force,  for  the  location  and  construction  of  a  ditch  in  How- 
ard cdunty,  known  as  Huston  Ditch  No.  336,  and  a  remon- 
strance had  been  filed  by  certain  persons  affected,  or  to  be  af- 
fected, by  such  proceedings,  upon  which  reviewers  had  been 
appointed  to  review  the  matters  complained  of  in  the  remon- 
strance. On  the  10th  day  of  December,  1878,  a  majority  of 
the  reviewers  so  appointed  made  a  report  of  their  proceedings 
to  the  board  of  commissioners  of  the  county  of  Howard,  and 
filed  the  same  with  Henry  L.  Moreland,  the  auditor  of  that 
county.  The  next  day  the  commissioners  took  action  upon, 
and  approved,  the  report,  ordering  it,  also,  to  be  entered  upon 
the  record  of  their  proceedings. 

On  the  19th  day  of  the  same  month,  the  commissioners 
having  been  convened  in  special  session,  Moreland,  as  such 
auditor,  filed  with  and  presented  to  them  his  affidavit,  charg- 
ing that  on  the  day  following  the  approval  of  the  report,  that 
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is  to  say,  on  the  12th  day  of  said  month  of  December,  1878, 
and  before  such  report  had  been  entered  of  record,  Milton 
Garrigus,  an  attorney  who  had  been  in  the  habit  of  practicing 
before  said  commissioners,  came  into  his  ofiSoe  and  asked  for, 
and  obtained  possession  of,  said  report ;  that  after  so  getting 
possession  of  the  same  the  said  Garrigus  avowed  his  inten- 
tion of  taking  said  report  away  with  him,  which,  after  refus- 
ing to  sign  a  receipt  for  it,  he  accordingly  did ;  that  the  affi- 
ant had  several  times  requested  him,  the  said  Garrigus,  to  re- 
turn said  report  to  the  auditor's  office  of  said  county,  which  he 
had  refused  to  do.  Wherefore  the  said  Moreland  prayed  that 
the  said  Garrigus  might  be  ordered  and  required  to  return 
said  report  to  him  as  auditor  as  herein  above  stated,  and  that, 
in  default  thereof,  he,  said  Garrigus,  might  be  punished  for 
contempt  of  the  authority  of  said  board  of  commissioners. 

Garrigus  appeared  immediately  to  the  proceedings  thus 
instituted  against  him,  and  upon  his  oath,  in  the  form  of  an 
affidavit,  explained  his  connection  with  the  business  concern- 
ing which  the  report  was  made,  as  attorney  for  the  remon- 
Btrators,  admitted  that  he  had  the  report  and  accompanying 
papers  in  his  hands  at  the  time  and  place  named  in  More- 
land's  affidavit,  for  the  purpose  of  ascertaining  what  had  been 
done  in  regard  to  some  matters  connected  with  the  same  busi- 
ness, but  denied  that  he  took  the  report  with  him  from  the 
auditor's  office,  or  that  he  had  since  had  the  same  in  his  pos- 
session, or  that  he  knew  where  the  report  then  was,  and  pro- 
tested that,  for  these  reasons,  he  was  unable  to  return  the  re- 
port to  the  auditor's  office,  or  to  produce  the  same  to  the 
commissioners  in  the  event  that  he  should  be  required  to  do 
so.  Upon  due  consideration,  the  commissioners  ordered  and 
adjudged  that  Garrigus  should  pay  a  fine  of  fifty  dollars  and 
be  suspended  from  practicing  before  them  for  the  period  of 
six  months. 

Garrigus  then  appealed  to  the  circuit  court,  where  the  affi- 
davit of  Moreland  was  amended  by  adding  to  it  a  prayer  that 
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Garrigas  might  be  suspended  from  practicing  before  the  board 
of  commissioners  from  which  the  appeal  had  been  so  taken. 

Garrigus  thereupon  moved  that  the  proceedings  against 
him  be  dismissed  and  that  he  be  discharged.  The  court  sus- 
tained the  motion  as  to  the  chai^  of  contempt,  but  over- 
ruled said  motion  as  to  so  much  of  the  proceedings  as  prayed 
that  he^  Ghu*rigus,  might  be  suspended  from  practice. 

The  court;  assuming  that  an  issue  had  been  formed  be- 
tween the  State  of  Indiana,  on  the  relation  of  Moreland,  au- 
ditor, as  plaintiff,  and  Grarrigus  as  defendant,  empanelled  a 
jury  to  try  the  cause.  The  jury,  after  hearing  evidence  ad- 
duced by  the  parties  respectively,  returned  a  verdict  finding 
the  defendant  guilty  as  charged,  and,  after  considering  and 
overruling  a  formal  motion  for  a  new  trial,  the  court  ordered 
and  adjudged  that  Garrigus  should  return  the  report,  alleged 
to  have  been  carried  away  by  him,  to  the  auditor's  oflSce,  and 
in  default  thereof  that  he  be  suspended  from  practicing  as 
an  attorney  before  the  board  of  commissioners  in  question 
for  the  period  of  six  months. 

The  powers  conferred  upon  the  several  boards  of  county 
commissioners  of  this  State  are  generally  much  more  minis- 
terial than  judicial  in  their  essential  character,  and,  when  sit- 
ting as  courts,  such  boards  have  only  a  special  and  quite 
limited  jurisdiction. 

By  the  act  defining  the  general  powers  and  duties  of  county 
commissioners,  in  force  at  the  time  the  proceedings  under  re- 
view took  place,  it  was  provided  that  '^  Such  commissioners^ 
or  the  auditor,  may  administer  all  oaths  necessary  to  carry 
into  effect  the  provisions  of  this  act;  and  they  shall  have 
power  to  preserve  order,  when  sitting  as  such,  to  punish  con- 
tempts by  fine  not  exceeding  three  dollars,  or  imprisonment 
not  exceeding  twenty-four  hours ;  may  enforce  obedience  to 
all  orders  made  by  them  by  attachment  or  other  compulsory 
process ;  and  when  fines  are  assessed  by  them,  execution  shall 
Vol.  93.— 16 
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issue  therefor,  and  be  collected  and  paid  over  as  other  fines/^ 
1  R.  S.  1876,  p.  351,  sec.  11.    See,  also,  E.  8. 1881,  sec.  5744. 

We  construe  this  section  to  mean  that  while  county  com- 
missioners may  enforce  obe<iJ[ence  to  all  orders  lawfully  made 
by  them  by  attachment  or  other  compulsory  process  of  a  sum- 
mary character,  the  power  to  punish  persons  for  a  contempt 
of  their  authority  can  not  exceed  a  fine  of  |3  or  imprison- 
ment in  the  county  jail  not  exceeding  twenty-four  hours. 

Section  778  of  the  code  of  1852  provided  that  when  an 
attorney,  on  request,  refused  to  deliver  over  money  or  papers 
to  the  person  from  whom  or  for  whom  he  had  received  them 
in  the  course  of  his  professional  employment,  he  might  be 
required,  after  reasonable  notice,  to  deliver  over  such  money 
or  papers  within  a  specified  time,  or  show  cause  why  he 
should  not  be  punished  for  contempt. 

The  next  section  contained  a  provision  that,  in  such  cases, 
on  the  motion  of  or  in  an  action  brought  by  the  party  ag- 
grieved, the  court  might  suspend  the  attorney  from  practice 
for  any  length  of  time  in  its  discretion,  and  in  addition  ren- 
der judgment  for  the  amount  of  money  withheld,  with  ten 
per  cent,  damages,  after  deducting  fees  and  other  proper  cred- 
its, and  make  any  proper  order  respecting  the  papers  which 
the  attorney  had  refused  to  deliver  over. 

These  sections  are  relied  upon  as  sustaining  the  proceed- 
ings in  this  case,  both  before  the  commissioners  and  in  the 
circuit  court. 

The  admission  of  a  person  as  an  attorney,  as  well  as  his 
suspension  or  exclusion  from  practice,  is  a  judicial  act 
1  Wait  Actions  and  Defenses,  433,  473,  et  seq.;  Ex  Parte 
SecamAcy  19  Howard,  9.  Such  an  act  can  only  be  performed 
by  courts  possessing  a  general  jurisdiction,  either  original  or 
appellate.  MaJMer  v.  Sehaffner,  53  Ind.  245.  Many  of  the 
powers  conferred  upon  the  courts  of  this  State  over  the  general 
subject  of  the  admission,  rights  and  liabilities  of  attorneys 
could  not  and  can  not  still  be  exercised  by  an  inferior  court 
of  limited  and  merely  statutory  jurisdiction. 
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As  has  been  seen,  a  court  having  jurisdiction  of  the  sub- 
ject might,  under  section  779  of  the  code  of  1852,  supra,  in 
addition  to  suspending  an  attorney  in  certain  cases,  render 
judgment  against  him  for  money  unlawfully  withheld  with- 
out limit  as  to  amount.  No  such  jurisdiction  as  would  en- 
able the  boards  of  county  commissioners  of  this  State  to  ren- 
der such  a  judgment  has  ever  been  either  expressly  or  im- 
pliedly conferred  upon  those  tribunals. 

Again,  it  will  be  observed  that  section  781  of  the  same 
code  reserved  to  an  attorney  the  right  of  appeal  to  this  court 
from  a  judgment  of  suspension,  removal,  or  of  other  kindred 
character,  against  him. 

The  plain  inference  from  that  provision  is  that  such  a  judg^ 
ment  could  only  be  rendered  by  a  court  from  which  an  appeal 
might  be  taken  to  this  court.  An  appeal  directly  to  this  court 
from  decisions  made  by  boards  of  commissioners  has  never 
been  permitted ;  consequently  the  code  of  1852  conferred  no 
jurisdiction  upon  such  boards  of  any  of  the  matters  embraced 
in  sections  778  and  779,  to  which  reference  has  been  made. 

It  is  true  that  section  9  of  the  act  defining  the  powers  and 
duties  of  county  commissioners,  to  which  we  have  already 
referred,  enjoined  that  "  Such  commissioners  shall  adopt  reg- 
ulations for  the  transactions  of  business ;  and  in  the  trial  of 
causes,  they  shall  comply,  so  iar  as  practicable,  with  the  rules 
for  conducting  business  in  the  circuit  court."  But  that  sec- 
tion did  not  confer  upon  the  commissioners  any  concurrent 
jurisdiction  with  the  circuit  courts.  Nor  did  it  otherwise 
enlarge  the  jurisdiction  devolved  upon  them  by  other  sections 
and  other  statutes.  The  latter  clause  simply  prescribed  the 
general  manner  in  which  the  limited  judicial  powers  already 
possessed  by,  or  thereafter  to  be  conferred  upon,  county  com- 
missioners, should  be  exercised  in  the  trial  of  causes. 

Sections  778  and  779,  relied  on  as  above,  do  not  sustain  the 
proceedings  below  for  another  reason,  and  that  is,  those  sec- 
iiions  applied  only  to  controversies  between  attorneys  and 
their  clients,  or  other  persons  to  whom  they  were  under  pro- 
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fessional  obligations;  and  not  to  cases  like  tbis^  in  wbicb  a 
constructive  contempt  of  the  authority  of  a  court  only  is 
charged. 

When,  therefore,  the  circuit  court  dismissed  so  much  of 
the  proceedings  against  the  appellant  as  charged  him  with 
contumacious  conduct  towards  the  board  of  commissioners,  all 
the  proceedings  appealed  from,  of  which  the  commissioners 
had  any  jurisdiction,  were  at  an  end,  and  hence  nothing  re- 
mained of  the  appeal  upon  which  the  circuit  court  could  base 
further  proceedings  of  any  kind. 

This  case  was  neither  a  criminal  cause  nor  a  civil  action, 
but  a  summary  proceeding  merely  incidental  to  the  proper 
administration  of  justice.  A  trial  of  it  by  a  jury  was,  con- 
sequently, unauthorized  by  any  well  established  precedent, 
and,  indeed,  quite  anomalous.  Profiatt  Jury  Trial,  section 
103 ;  Welh  v.  QaldwMy  1  Marshall,  441 ;  Levois  v.  Garrett,  6 
How.  (Miss.)  434;  Ex  Parte  Robinamy  3  Ind.  62;  Baker  v. 
Gordon,  23  Ind.  204. 

In  all  such  summary  proceedings,  the  court  considers  the 
facts,  and  takes  such  action  as  the  exercise  of  a  sound  discre- 
tion requires  it  to  take,  without  the  assistance  of  a  jury. 

In  what  we  have  said,  we  do  not  intend  to  be  understood  as 
deciding  that  a  board  of  commissioners  may  not,  oh  account 
of  misconduct,  prevent  an  attorney  from  appearing  before 
them  in  some  particular  proceeding,  or  may  not  punish  him 
for  a  contempt  to  the  extent  of  their  jurisdiction.  In  respect 
to  the  proceedings  before  us,  it  is  sufficient  to  hold  that  the 
several  boards  of  county  commissioners  of  the  State  have  no 
jurisdiction  over  the  general  subject  of  the  suspension  or  re- 
moval of  attorneys  from  practice. 

The  judgment  is  reversed,  at  the  costs  of  Moreland,  the  re- 
lator, and  the  cause  remanded,  with  instructions  to  the  circuit 
court  to  dismiss  the  proceedings  and  discharge  the  appellant. 

FUed  Feb.  19, 1884. 
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No.  11,066. 

The  LouisyiLL^,  New  Albany  and  Chicago  Railway 
Company  v.  Hall. 

Pleading. — €l6mphinL--Ikmurrtr,--A  complaint  against  a  railroad  com- 
pany for  killing  stock,  otherwise  sufficient,  is  not  bad  for  failing  to  aver 
that  the  road  could  have  been  fenced  at  the  point  where  the  stock  en- 
tered upon  it 

From  the  Patnam  Circuit  Court 
A.  D.  ThomaSy  for  appellant. 
L,  X  Coppagey  for  appellee. 

Hammond^  J. — Action  by  the  appellee  against  the  appel- 
lant to  recover  damages  for  killing  appellee's  horse  by  the 
appellant's  locomotive  and  cars.  The  venae  on  the  appel- 
lant's motion  was  changed  from  the  Montgomery  Circuit 
Court  to  the  court  below.  The  trial  resulted  in  a  finding 
and  judgment  for  the  appellee.  The  overruling  of  the  ap- 
pellant's demurrer  to  the  appellee's  complaint  is  the  only  rul- 
ing complained  of. 

The  complaint  charged  that  the  railroad  was  not  fenced  at 
the  place  where  the  animal  entered  upon  the  track  and  was 
killed.  This  was  suflScient.  Detroit,  etc.,  R.  R.  Co.  v.  J5Zod- 
ffett,  61  Ind.  315;  Terre  Haute,  etc.,  R.  R.  Go.  v.  Penn,  90 
Ind.  284.  If  the  railroad  could  not  properly  have  been 
fenced  at  the  place  in  question,  that  was  a  matter  of  defence. 
It  was  not  necessary  for  the  complaint  to  allege  that  it  could 
have  been  fenced  at  such  place.  Fort  Wayne,  etc.,  R.  R.  Go. 
V.  Mussetter,  48  Ind.  286;  JeffersonviUe,  etc.,  R.  R.  Go.  v. 
I/yon,  55  Ind.  477 ;  JefferBonvUle,  etc.,  R.  R.  Go.  v.  I/yon,  72 
Ind.  107 ;  Terre  Haute,  etc.,  R.  R.  Go.  v.  Penn,  supra. 

The  demurrer  to  the  complaint  was  properly  overruled. 

Affirmed,  at  appellant's  costs. 

Filed  Feb.  19,  1884. 
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Redwood  Cemetery  Association  v.  Bandy  bt  al. 

CEMJSTERY.—DediecUion, — EstoppeL-^hsind  may  be  dedicated  to  the  public 
for  use  as  a  cemetery.  Such  dedication  may  arise  out  of  the  conduct  of 
the  owner  of  the  land  and  the  acts  of  those  who  rely  thereon,  iind  the 
owner  will  be  estopped  to  interfere  with  the  use  which  he  has  occasioned. 

Same. — Gorporation, — Quieting  TUU. — Pdriie8.^If^neHo7i. — A  complaint  by 
an  incorporated  cemetery  association  to  quiet  title  and  enjoin  the  dese- 
cration of  grounds  dedicated  to  the  public  and  used  as  a  cemetery,  which 
fails  to  show  any  right  in  the  plaintiff,  except  that  the  corporators  are 
the  persons  in  the  neighborhood  who  have  friends  buried  there  and  who 
have  beautified  the  grounds  and  are  in  possession,  is  insufficient  on 
demurrer. 

From  the  Warren  Circuit  Court. 

W.  P.  Rhodes  and  W,  L.  Raboum,  for  appellant. 

/.  McCahe  and  E.  F.  McCabe,  for  appellees. 

Black,  C. — The  appellant  sued  the  appellees.  The  com- 
plaint contained  two  paragraphs,  to  which  demurrers,  for  want 
of  sufficient  &cts,  were  sustained.  These  rulings  are  assigned 
as  errors. 

The  second  paragraph  alleged,  in  effect,  that  about  the  year 
1830,  one  John  Stufflebeam,  since  deceased,  then  the  owner  in 
fee  of  certain  land  described,  in  Warren  county,  dedicated  two 
acres  thereof,  described,  to  the  public  for  a  burying  ground 
for  the  dead ;  that  in  pursuance  of  said  dedication  the  public, 
comprising  the  citizens  in  and  around  the  vicinity  of  said 
grounds,  then  took  possession  thereof  for  such  use,  and  fenced 
and  cleared  it,  and  thenceforward  had  the  possession  and  use 
of  said  real  estate  for  a  burial  place  of  the  dead  of  that  lo- 
cality, up  to  the  time  of  the  commencement  of  this  suit;  that 
the  administrator  of  the  estate  of  said  Stufflebeam,  deceased, 
sold  the  lands  of  said  decedent  surrounding  and  adjoining  said 
burial  ground,  by  order  of  court,  and  was  notified,  requested 
and  instructed  by  the  heirs  of  said  decedent  concerning  said 
dedication,  and  that  in  such  sale  he  should  reserve  said  burial 
ground,  and  he  promised  to  do  so ;  that  after  said  sale  he  in- 
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formed  said  heirs  and  the  public  that  he  had  reserved  said 
burial  grounds,  and  the  purchaser  at  said  sale,  Thomas  John- 
son, the  deceased  husband  of  the  defendant  Deborah  Bandy, 
so  understood  the  matter,  and  always  during  his  life  recog- 
nized the  right,  title,  ownership  and  possession  of  the  public 
in  said  burial  grounds ;  that  afterward,  in  the  settlement  of 
the  estate  of  said  Thomas  Johnson,  deceased,  the  commis- 
sioners who  divided  his  lands  and  set  off  to  said  Deborah  lands 
adjoining  and  surrounding  said  burial  lot,  considered  said  lot 
as  no  part  of  the  &rm  of  said  Thomas  Johnson,  but  did  con- 
sider it  as  separate  and  excluded  from  said  estate,  and  it  was 
not  set  off  to  her  or  considered  as  part  of  her  share ;  that  she 
was  claiming  to  own  said  burial  ground  and  threatening  to 
tear  away  the  fence  surrounding  it,  and  to  pasture  and  plow 
the  grounds,  and  tear  down  the  monuments  and  tombstones; 
that  the  public  who  so  took  possession,  and  the  persons  living 
in  the  surrounding  neighborhood  who  had  friends  and  rela- 
tives buried  there,  and  who  held  possession  pursuant  to  said 
dedication,  and  had  fenced  the  ground  and  improved  it  by 
clearing  it  and  planting  trees  and  erecting  monuments  and 
otherwise  beautifying  the  same,  were  certain  persons  named, 
who  composed  the  corporation  known  as  the  Redwood  Cem- 
etery Association,  a  corporation  regularly  incorporated  under 
the  laws  of  Indiana  in  the  year  1882,  "and  who  have  now 
the  sole  right  of  title,  use  and  occupancy,  as  the  successors  of 
the  public  aforesaid,  and  who  are  now  in  possession  of  said 
grounds  as  the  rightful  representatives  of  the  public  to  whom 
it  was  dedicated,  and  who  accepted  the  same  as  aforesaid;'' 
that  at  the  commencement  of  this  suit,  and  ever  since  the  ded- 
ication and  acceptance  aforesaid,  said  grounds  were  known  as 
the  Redwood  Burying  Ground.     Prayer  that  the  title  to  said 
grounds  be  quieted  in  the  plaintiff,  and  that  said  Deborah  be 
perpetually  restrained  from  interfering  with  the  rights  of  the 
plaintiff  or  the  public  therein. 

The  first  paragraph  alleged  the  dedication  of  the  land  by 
Thomas  Johnson  about  the  year  1835,  and  that  it  was  his 
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purpose  and  agreement  to  make  a  deed  conveying  the  real  es- 
tate in  trast  for  the  use  and  purpose  of  a  public  burial  ground ; 
that  in  the  partition  of  his  real  estate  said  land  was  set  off  to 
said  Deborah  as  her  interest  as  the  widow  of  said  Thomas ; 
and  that  she  claimed  to  own  it  by  virtue  of  said  partition. 
The  names  of  the  members  of  said  corporation  were  not  stated, 
but  it  was  alleged  that  it  was  composed  of  the  citizens  of  the 
neighborhood  where  said  land  is  situated,  who  were  the  same 
that  had  held  and  occupied  said  land  since  its  dedication.  In 
this  paragraph  said  Deborah's  co-defendant  is  spoken  of  as 
her  husband. 

It  is  true  that  lands  may  be  dedicated  to  such  a  use  as  that 
mentioned  in  the  complaint,  and  it  is  not  necessary  therefor 
that  any  conveyance  be  made,  or  that  there  be  any  person 
capable  of  taking  a  conveyance  otherwise  than  in  trust,  but 
the  dedication  may  arise  out  of  the  conduct  of  the  owner  and 
the  acts  of  those  who  rely  thereon,  so  that,  while  the  title  re- 
mains in  the  dedicator,  he  will  be  estopped  to  interfere  with 
the  use  which  he  has  occasioned.  BeaUy  v.  Kurtz,  2  Pet.  566 ; 
Hunter  v.  TruMees  of  Sandy  Hilly  6  Hill,  407.  And,  perhaps, 
such  a  dedication  was  sufficiently  shown  in  each  paragraph  of 
the  complaint;  as  to  this  we  make  no  close  inquiry,  and  will 
not  discuss  that  question  further. 

It  is  plain  to  us  that  the  plaintiff  showed  no  right  in  itself 
to  maintain  the  action.  The  corporation  is  a  legal  entity,  and 
the  fact  that  the  natural  persons  of  whom  it  was  composed,  or 
the  public,  of  which  they  were  parts,  had  an  interest  in  the 
land  in  question,  by  reason  of  the  use  thereof  as  i  place  of 
burial,  which  the  land-owner  was  estopped  to  question,  could 
not  i^nfer  such  an  interest  on  the  corporation,  and  no  other 
origin  of  an  interest  in  the  corporation  is  shown. 

The  claim  made  in  argument,  that  this  is  an  instance  of  one 
suing  in  behalf  of  many  upon  a  cause  of  action  of  common 
or  general  interest  of  many  persons,  can  not  be  maintained, 
for  the  obvious  reason  that  if  the  complaint  were  sufficient  in 
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form  for  such  a  purpose,  the  plaintiff  is  not  one  of  the  many 
having  an  interest.    See  J^ka  v.  Danford,  47  Ind.  223. 

The  judgment  should  be  affirmed. 

Feb  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  appellant's  costs. 
FUed  Feb.  20, 1884. 


No.  10,005. 

Stanfield  V.  Stiltz. 


EvmENCB. — AMetgiMnt  lAsls, — Huabcmd  and  Wife, — In  an  action  by  a  wife 
to  recoyer  her  penonal  property  levied  upon  as  the  property  of  her  hus- 
band to  satisfy  an  execution  against  him,  a  tax  assessment  list,  in  which 
the  husband  had  listed  the  property  as  his  own,  does  not  preclude  her 
from  asserting  her  ownership,  and  is  not  proper  evidence  against  her. 

Fraud. — Evidence, — Fraud  may  be  inferred  by  the  jury  from  the  circum- 
stances proven  in  the  case,  and  need  not  be  proven  by  direct  evidence. 

Prom  the  Newton  Circuit  Court. 

D.  Smithy  M.  H,  Walker  and  8.  P.  Thompson,  for  appellant. 

P.  H.  Ward,  for  appellee. 

Elliott,  J. — Shortly  stated,  the  case  made  by  appellee^s 
evidence  is  this :  Before  her  marriage  she  bought  with  her 
own  money  a  mare,  which  foaled  the  horse  here  in  contro- 
versy, and  the  appellant  seized  it  upon  an  execution  issued 
against  the  appellee's  husband. 

It  can  not  be  doubted  that  if  Mrs.  Stiltz  owned  the  dam 
she  owned  its  foal.  The  produce  of  a  mare  belongs  to  the 
owner  of  the  dam. 

The  fact  that  the  horse  was  assessed  in  the  name  of  the  hus- 
band did  not  conclude  the  wife  from  asserting  ownership,  nor 
did  it  preclude  her  from  showing  the  truth.  Assessment 
lists  are  not  made  to  induce  individuals  to  act,  but  to  present 
property  for  taxation. 

The  statements  of  the  husband  contained  in  the  assessment 
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lists  for  the  years  1876^  1876^  1879,  were  not  evidence  against 
the  wife  unless  made  with  her  knowledge,  and  not  then  un- 
less it  appeared  that  she  intended  thereby  to  allow  him  to  as- 
sert a  claim  to  it  as  owner.  The  law  in  force  at  the  time  the 
excluded  lists  were  returned  made  it  the  duty  of  the  husband 
to  list  the  property  of  his  wife.  1  R.  S.  1876,  p.  75.  The 
case  of  Hadley  v.  Hadley,  82  Ind.  75,  goes  only  to  the  point 
that  in  cases  similar  to  this  the  assessment  lists  may  be  used 
to  contradict  the  testimony  of  the  husband.  As  it  did  not 
appear  in  the  present  case  that  the  wife  knew  that  the  hus- 
band listed  this  property  as  his  own,  the  lists  made  by  him 
were  not  evidence  against  her. 

To  meet  the  case  made  by  the  appellee's  evidence,  testimony 
was  introduced  by  the  appellant  which  tended,  in  some  de- 
gree at  least,  to  prove  a  fraudulent  design  on  the  part  of  ap- 
pellee's husband  to  defraud  the  appellant,  and  that  she  par^ 
ticipated  in  that  design.  At  the  proper  time  appellant  asked 
an  instruction  asserting,  in  substance,  that  fraud  need  not  be 
proved  by  direct  evidence,  but  might  be  inferred  from  cir- 
cumstances surrounding  the  transaction ;  the  court  refused  to 
give  it,  and  an  exception  was  reserved.  We  think  this  was 
error.  There  was  some  evidence  tending  to  prove  fraud,  and 
the  appellant  was  entitled  to  have  the  question  submitted  to 
the  jury.  The  instruction,  though  somewhat  awkwardly 
framed  and  lacking  in  precision,  asserts  a  correct  abstract 
proposition  of  law,  and  there  was  evidence  making  it  perti- 
nent, and  there  was,  therefore,  material  error  in  refusing  it. 

Other  questions  are  discussed,  but  we  do  not  deem  it  neces- 
sary to  decide  them  for  the  reason  that  they  may  not  arise  on 
another  trial. 

Judgment  reversed. 

FUed  Feb.  22, 1S84. 
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No.  11,322.  MB    to) 

Myerb  t?.  The  State. 

Intozigatihg  Liquob.— Siofe  on  Sundojf.  —  JBeer.^BndM^-^Qua  Over- 
rutetL—The  courts  know  judicially  that  heer  is  a  malt  liquor  prepared 
by  fermentation,  and  in  view  of  section  5313,  B.  S.  1881,  proof  of  a  giv- 
ing of  beer,  in  a  prosecution  under  section  2098,  must  be  held  sufficient 
evidence  that  intoxicating  liquor  was  given.  Lathrope  v.  SkUe,  50  Ind. 
555;  Sehl(MerY,SUUe,ex  reL,  55  Ind  82;  ^8%aw  v.  iSfale, 56  Ind.  188;  FlunheU 
V.  Suue,  69 Ind.  68;  KunY.Siaie,79  Ind.  488, overruled  on  this  point 

From  the  White  Circuit  Conrt. 

Z).  D.  DalCy Stafford,  and  D.  Turpie,  for  appellant. 

F.  r.  Hordf  Attorney  Greneral^  12.  Oregory,  Prosecuting  At- 
torney,  and  W.  JB.  Hord,  for  the  State. 

NiBLACE,  J. — Indictment  against  Frank  Myers  in  two 
coants.  The  first  count  charged  a  sale  to  Theodore  Fickey 
of  intoxicating  liquors  on  Sunday,  to  be  drunk  as  a  beverage. 
The  second  count  charged  the  giving  of  intoxicating  liquor 
to  Fickey  on  Sunday,  to  be  drunk  in  the  same  way.  Upon 
a  trial  by  the  court,  the  defendant  was  found  to  be  guilty  of 
the  offence  charged  in  the  second  count  of  the  indictment, 
and,  in  disregard  of  a  motion  for  a  new  trial,  was  adjudged 
to  pay  a  fine  of  ten  dollars  and  costs. 

Fickey  was  the  only  witness  examined  at  the  trial.  He 
testified  that  Myers  kept  a  saloon  in  the  town  of  Reynolds  in 
White  county ;  that  he,  witness,  with  several  others,  was  in 
Myers'  saloon  on  a  Sunday  within  the  time  covered  by  the 
indictment;  that  he  called  for  ^^beer'^;*  that  Myers  set  out  a 
glass  of  beer  for  him,  and  he  drank  it ;  that  Myers  drew  the 
beer  from  a  large  keg  in  the  saloon ;  that  the  beer  firothed 
and  foamed  up,  and  was  of  a  dark  color  in  part,  and  of  a 
lighter  color  in  other  respects ;  that  he  did  not  know  what 
particular  kind  of  beer  it  was,  and  could  not  say  that  it  was 
an  intoxicating  drink ;  that  he  had  never  been  drunk  on  beer, 
and  did  not  know  that  it  was  an  intoxicating  beverage ;  that 
he  had  always  supposed  that  whiskey  was  the  only  thing  that 
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would  make  a  man  drunk ;  that  he  did  not  know  that  the 
beer  he  drank  on  the  Sunday  referred  to  affected  him  in  any 
way,  but  it  might  have  done  so  a  little ;  that  he  did  not  pay 
for  the  beer  he  drank  at  that  time,  and  did  not  see  any  one 
else  pay  for  it. 

It  is  claimed  that  the  finding  of  the  court  was  not  sustained 
by  the  evidence,  and  that  for  that  reason  a  new  trial  ought  to 
have  been  granted. 

The  objection  urged  against  the  sufficiency  of  the  evidence 
is  that  it  was  not  shown,  even  by  the  most  remote  inference, 
that  the  beer  given  to,  and  drank  by,  Fickey  was  an  intoxi- 
cating drink,  and,  in  support  of  this  objection,  several  cases 
are  cited  as  holding  that  this  court  will  not  take  judicial  no- 
tice of  the  fact  that  beer  of  any  kind  is  an  intoxicating  bev- 
erage. 

The  act  of  March  17th,  1875,  on  the  subject  of  the  sale  of 
intoxicating  liquor,  which,  with  some  amendments,  is  still  in 
force,  contains  a  provision  that  "The  words  *  intoxicating 
liquor'  shall  apply  to  any  spirituous,  vinous,  or  malt  liquor, 
or  to  any  intoxicating  liquor  whatever,  which  is  used  or  may 
be  used  as  a  beverage.^'     R.  S.  1881,  section  5313. 

Webster  defines  beer  to  be  "A  fermented  liquor  made  irom 
any  malted  grain,  with  hops  and  other  bitter  fiavoring  mat- 
ters." In  other  words,  it  is  a  malt  liquor,  which  the  same  au- 
thor declares  to  be  "a  liquor  prepared  for  drink  by  an  in- 
fusion of  malt,  as  beer,  ale,  porter,  etc."  It  may,  therefore, 
be  said  that  beer  is  a  liquor  infused  with  malt,  and  prepared 
by  fermentation  for  use  as  a  beverage.  As  a  consequence 
when  "beer"  is  called  for  at  a  place  at  which  intoxicating 
drinks  are  sold,  the  bartender,  having  in  view  the  primary 
meaning,  as  well  as  the  common  use  of  the  word,  is  justified 
in  inferring  and  must  reasonably  infer  that  malted  and  fer- 
mented beer  is  wanted.  If  any  other  kind  of  beer  is  de- 
sired, it  is  expected  that  qualifying  words  will  be  used,  such 
as  spruce  beer,  root  beer,  small  beer,  ginger  beer,  and  the 
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like,  thus  attaching  a  remote  and  secondary  meaning  to  the 
word  "beer,"  as  descriptive  of  particular  beverages. 

When,  therefore,  a  witness  testifies  to  the  sale  or  giving 
away  of  beer  under  circumstances  which  make  the  sale  or 
giving  away  of  any  intoxicating  liquor  unlawful,  the  prima 
facie  infcD^noe  is  that  the  beer  was  of  that  malted  and  fer- 
mented quality  declared  by  the  statute  to  be  an  intoxicating 
liquor,  and  the  court  trying  the  cause  ought  to  take  judicial 
notice  of  the  inference  which  thus  arises  from  the  use  of  the 
word  "beer"  in  its  primary  and  general  sense.  These  views 
are  fully  sustained  by  the  recent  case  of  BriffiU  v.  State^  58 
Wis.  39,  and  to  a  greater  or  less  extent  by  the  cases  of 
GommonweaUh  v.  ArUhea,  12  Gray,  29 ;  People  v.  Wheelock,  3 
Parker,  9 ;  Nevin  v.  Ladue,  3  Denio,  43 ;  Boardy  etc.,  v.  Taylor, 
21  Jf.  Y.  173 ;  SUUe  v.  OoyeUe,  11  R.  I.  592 ;  Bau  v.  People, 
63  N.  Y.  277. 

The  strongest  case  relied  upon  by  counsel  for  the  appellant 
to  support  their  position  is  that  of  Klare  v.  State,  43  Ind. 
483.     But  that  case  arose  under  the  act  of  February  27th, 
1873,  commonly  known  as  the  Baxter  Bill,  which  contained 
no  provision  declaring  what  should  be  taken  and  construed 
to  be  intoxicating  liquor,  and  that  circumstance  is  referred 
to  in  the  opinion  as  an  important,  if  not  significant,  omission 
in  view  of  the  &ct  that  the  preceding  act  of  March  5th, 
1859,  on  the  same  general  subject,  contained  such  a  provision. 
The  subsequent  cases  relied  upon  by  appellant's  counsel  ap- 
pear to  have  inadvertently  followed  the  case  of  Klare  v.  State, 
mpra,  without  observing  that  the  act  of  March  17th,  1875, 
enacted  in  effect  that  malt  liquor  must  be  held  to  be  an  in- 
toxicating liquor,  and  without,  perhaps,  enquiring  with  suffi- 
cient care  into  the  primary  meaning  of  the  word  "  beer,"  as 
nsed  in  ordinary  parlance ;  a  meaning  to  which  recently  more 
attention  has  been  given.  The  subsequent  cases  thus  referred 
to  are  Laihrope  v.  State,  50  Ind.  555 ;  Schloaaer  v.  State,  ex  reL, 
55  Ind.  82;  Shaw  v.  State,  56  Ind.  188;  PlunkeU  v.  State, 
69  Ind.  68 ;  Kurz  v.  State,  79  Ind.  488. 
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The  constraction  put  upon  the  evidence  in  the  case  of 
Klare  v.  State,  supra,  can  not^  as  we  think,  be  safely  followed 
in  any  event,  and  the  same  may,  with  propriety,  be  said  of 
the  older  case  of  WeU  v.  StaU,  33  Ind.  204. 

The  meaning  we  have  recognized  as  properly  attaching  to 
the  word  ^^beer''  necessarily  leads  us  to  the  conc\psion  that 
the  finding  of  the  circuit  court  in  this  case  was  fiurly  sus- 
tained by  the  evidence. 

The  judgment  is  affirmed,  with  costs. 

FUed  Feb.  21, 1884. 


No.  11,377. 

LiKDNER  V.  The  State. 

From  the  Knox  Circuit  Court. 
H.  T.  Gavthom  and  /.  M.  Boyle,  for  appellant. 
F.  T.  Hord,  Attorney  General,  A.  J.  Padgett,  Prosecuting 
Attorney,  and  W.  B.  Hord,  for  the  State. 

Hammond,  J. — Indictment  and  conviction  under  section 
2094,  R.  S.  1881,  for  selling  intoxicating  liquor  to  a  minor. 

There  was  no  proof  at  the  trial  whatever  as  to  the  age  of 
the  person  to  whom  the  liquor  was  alleged  to  have  been  sold. 
The  averment  in.  the  indictment  that  the  liquor  was  sold  to  a 
minor  was  material.  Without  such  averment  the  indictment 
would  be  insufficient ;  and  as  there  was  no  evidence  at  all 
upon  that  point  the  appellant's  motion  for  a  new  trial  should 
have  been  sustained.    Smith  v.  State,  23  Ind.  117. 

Judgment  reversed,  with  instructions  to  grant  appellant  a 
new  trial. 

FUed  Feb.  19, 1884. 
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No.  11,252. 
BeHBLEY  v.  BeHBLEY   et  Ali. 

Pleadino. — Complaint, — A  complaint  stating  facts  constituting  a  cause  of 
action,  but  also  stating  facts  which  constitute  a  defence,  is  insufficient 
on  demurrer.  149-  ml 

Divorce.— Antenuptial  AgrtemmL — PreiumptUm  of  .^l(//u<^tea<ion.— Questions  ^  ^| 

concerning  property  rights  growing  out  of  the  marriage  relation    are  ~~ 

deemed  to  have  been  adjudicated  by  the  decree  in  a  suit  for  divorce, 
aud  hence  a  complaint  in  an  action  by  a  divorced  wife  upon  an  ante- 
nuptial contract,  which  shows  that  there  has  been  a  decree  of  divorce, 
is  insufficient  on  demurrer. 


From  the  Harrison  Circuit  Court, 

TF.  N.  TmcemeU  and  R.  J.  TraceweU,  for  appellant. 

B.  P.  Douglass  and  8.  if.  StockalageTy  for  appellees. 

Elliott,  J. — We  do  not  find  it  necessary  to  set  forth  all 
of  the  allegatiuns  of  appellant's  complaint^  for  there  is  one 
which  conclusively  shows  that  she  can  not  maintain  this  ac- 
tion. The  complaint  seeks  a  recovery  upon  an  antenuptial 
contract,  and  contains  this  allegation :  ^^  That  on  the  9th  day 
of  August,  1882,  she  filed  her  application  for  a  divorce  against 
Remegius  Behrley,  on  the  ground  of  cruel  treatment,  and 
afterwards,  at  the  September  term,  1 882,  of  the  Harrison  Cir- 
cuit Court,  and  after  full  appearance  to  said  suit,  she  was 
granted  a  divorce  from  the  defendant  on  the  ground  of  cruel 
treatment.''  Questions  concerning  marital  rights,  as  well  as 
property  rights  growing  out  of  the  marriage  relation,  are 
deemed  to  be  adjudicated  by  the  decree  in  the  suit  for  divorce. 

In  Muckenburg  v.  HoUeVj  29  Ind.  139,  it  was  said:  ^^All 
questions  of  property  between  the  parties,  like  that  in  con- 
troversy here,  are  thus  in  litigation  in  a  suit  for  divorce,  and 
must  there  be  settled.  The  complaint  here  shows  that  the 
parties  have  been  divorced.  It  shows,  therefore,  by  legal  in- 
ference, that  the  subject-matter  of  this  suit  was  there  settled 
and  put  at  rest.''  This  ruling  is  in  harmony  with  a  long  line 
of  decisions.     Fisohli  v.  Fischti^  1  Blackf.  360  (12  Am.  Dec. 
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251) ;  Williams  v.  Williams,  13  Ind.  523 ;  Sullivan  v.  Learned^ 
49  Ind.  252 ;  Moon  v.  Baum,  58  Ind.  194 ;  Rose  v.  Rose,  ante, 
p.  179. 

In  a  recent  treatise  it  is  said  :  "And  a  provision  under  an 
antenuptial  contract,  which  is  plainly  intended  as  a  substitute 
or  equivalent  for  dower  in  case  the  wife  survives  the  husband, 
is  barred  by  their  divorce/'  Schoul.  Dom.  Rel.  (3d  ed.), 
section  221.  It  makes  no  difference  for  whose  fault  the  di- 
vorce is  granted.  Cakme  v.  Calame,  24  N.  J.  Eq.  440; 
Okason  v.  Emerson,  51  N.  H.  405 ;  Hunt  v.  Thompson,  61 
Mo.  148. 

Where  a  complaint  states  facts  constituting  a  cause  of  ac- 
tion, but  also  states  &cts  which  constitute  a  defence,  it  will 
be  held  bad  on  demurrer.  Galvo  v.  Davies,  73  N.  Y.  211  (29 
Am.  R.  130). 

Judgment  affirmed. 

FUed  Feb.  14, 1884. 


Gabe  v.  Root. 


QunsTiKG  Tttle. — ComplatrU.  —  Averments  of  TUle,  —  (hrporcUion.  —  Cbmwy- 
ance.—A  complaint  to  quiet  title  to  real  estate,  which  alleges  that  the 
plaintiff  is  the  owner  in  fee  simple,  is  not  rendered  insufficient  by  an 
averment  that  his  title  is  deduced  through  "the  Indianapolis  Warm 
Air  Company/'  as  such  companies  are  empowered  under  certain  circum- 
stances to  take,  hold  and  convey  real  estate. 

Same. — Tax  THtle.— Limitation  of  Action. — Statute  CcmstrvM. — An  action  to 
quiet  title  to  land  held  '^by  the  defendant  under  a  tax  sale  is  not  barred 
after  five  years  from  the  sale,  as  section  250  of  the  act  of  December  21st, 
1872,  does  not  apply  to  such  action. 

Same. — Tax  Deed. — Evidence.— A.  deed  for  taxes  executed  in  pursuance  of 
section  211  of  the  act  of  March  29th,  1881,  Acts  1881,  p.  679,  is  not 
presumptive  evidence  of  a  legal  title  in  the  holder  unless  witnessed  by 
the  county  treasurer.     * 

From  the  Monroe  Circuit  Court. 

J.  W,  Buskirh  and  H.  C.  Duncan,  for  appellant. 

J.  B.  MuUcey,  J.  H,  Louden  and  R.  W.  Miers,  for  appellee. 
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Best,  C. — ^This  actioD  was  brought  by  the  appellee  against 
the  appellant  to  quiet  title  to  real  estate. 

The  complaint  averred,  in  substance,  that  the  appellee  was 
the  owner  in  fee  simple  df  the  land  described  by  regular  chain 
of  title;  that  the  same,  on  the  15th  day  of  May,  1873,  was 
conveyed  by  one  S.  8.  Holdbrook,  a  former  owner,  to  the 
Indianapolis  Warm  Air  Company,  and  that  said  company,  on 
the  6th  day  of  July,  1874,  conveyed  the  same  to  the  appellee; 
that  on  the  22d  day  of  November,  1873,  the  recorder  of  Mor- 
gan county  issued  a  fee  bill  against  said  Holdbrook,  and  the 
same  was  delivered  to  the  sheriff  of  said  county,  who  there- 
after sold  said  land  to  the  appellant  to  satisfy  said  claim^ 
and,  at  the  expiration  of  one  year  from  such  sale,  executed  a 
deed  to  the  appellant  for  such  land ;  that  said  land  was,  on 
the  8th  day  of  February,  1875,  sold  to  the  appellant  for  taxes, 
and  that  in  pursuanrce  of  such  sale  a  certificate  of  purchase 
was  issued  to  him ;  that  said  certificate  and  said  sheriff's  deed 
create  a  cloud  upon  his  title,  etc.  Prayer  that  these  clouds 
may  be  removed,  that  the  amount  of  taxes  paid  may  be  ascer- 
tained, so  that  the  appellee  may  pay  them,  and  that  his  title 
be  quieted,  etc. 

A  demurrer  to  the  complaint  for  the  want  of  facts  was  filed 
and  overruled. 

An  answer  in  denial  and  a  crpss  complaint  were  filed.     By 
the  latter  the  appellant  sought  to  recover  the  amount  of  taxes 
paid  in  case  his  title  was  found  invalid.     The  issues  were 
tried  by  the  court,  and  a  finding  was  made  that  the  appellee 
ivas  the  owner  in  fee,  and  that  the  appellant  had  a  lien  for 
$95.34  for  taxes  paid.     Thereupon  the  appellee  paid  into 
court  for  the  appellant  $95.34,  and  the  court  rendered  judg- 
ment quieting  the  title  of  the  appellee  at  his  own  costs.  Within 
one  year  thereafter  the  appellant  obtained  a  new  trial  as  a 
matter  of  right.     The  issues  were  again  submitted  to  the 
coart,  a  finding  made  for  the  appellee,  and,  over  a  motion 
for  a  new  trial,  judgment  was  rendered  upon  the  finding* 
Vol.  93.— 17 
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The  ruling  upon  the  demurrer  and  upon  the  motion  for  a 
new  trial  are  assigned  as  error. 

The  appellant  insists  that  it  appears  upon  the  face  of  the 
complaint  that  the  appellee  has  no  title  to  the  premises  in 
question^  and  therefore  the  complaint  was  insufficient.     This 
conclusion  is  thus  reached :   The  complaint  avers  that  the  ap- 
pellee deduces  title  through  a  conveyance  made  by  the  Indi- 
anapolis Warm  Air  Company,  and  the  appellant  insists  that 
such  name  imports  a  corporation,  and  that  such  corporation 
has  no  power  to  take  and  convey  such  real  estate.     In  this 
conclusion  we  do  not  concur.     It  may  be  conceded  that  such 
name  implies  a  corporation,  but  it  does  not  therefore  follow 
that  such  corporation  had  no  power  to  take  and  convey  such 
real  estate.  The  act  of  March  10th,  1875  (Acts  1875,  p.  107), 
provides  that  "all  incorporated  manufacturing  companies, in 
actual  operation  and  carrying  on  business  in  the  State  of  In- 
diana, may  take  and  hold,  and  convey  so  much  real  estate  as 
may  be  necessary  to  carry  on  their  business,  and  may  also  take 
and  hold  such  real  estate  as  may  be  mortgaged  to  such  compa- 
nies to  secure  any  debt,  or  may  be  taken  in  payment  of  any 
indebtedness  previously  contracted,  or  may  be  purchased  on 
judgments,  decrees  or  mortgages  obtained  or  made  for  such 
debts,  and  all  such  conveyances  of  land,  whether  made  here- 
tofore or  hereafter,  are  hereby  ratified  and  declared  to   be 
valid."     For  aught  that  is  averred,  the  Indianapolis  Warm 
Air  Company  may  be  such  corporation,  and  as  it  may  have 
taken  this  land  in  payment  of  a  debt  previously  contracted, 
we  can  not  say  that  it  had  no  power  to  make  the  conveyance. 
At  all  events,  the  mere  averment  that  the  appellee  derives 
his  title  through  the  Indianapolis  Warm  A  ir  Company  is  not 
sufficient  to  control  the  general  averment  that  the  appellee  is 
the  owner  in  fee  simple.     Since  such  companies,  under  cer- 
tain circumstances,  possess  the  power  to  make  such  convey- 
ances, this  averment  is  not  inconsistent  with  the  general  aver- 
ment that  the  appellee  is  the  owner  in  fee,  and  does  not, 
therefore  control  it.     Arnold  v.  Smith,  80  Ind.  417. 
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This  averment  therefore  did  not  render  the  complaint  in- 
sufficient. 

The  motion  for  a  new  trial  is  urged  uj)on  the  ground  that 
the  finding  was  contrary  to  the  evidence  and  the  law. 

The  land  in  dispute  was  sold  to  the  appellant  for  taxes  on 
the  8th  day  of  February,  1875,  and  as  this  action  was  not 
commenced  for  more  than  five  years  thereafter,  he  insists  that 
the  action  is  barred  by  the  provisions  of  section  250  of  the 
act  of  December  21st,  1872,  which  provides  that  actions  for 
the  recovery  of  real  estate  sold  for  taxes  must  be  brought 
within  five  years  from  the  time  such  sale  was  made.  This 
court  has  held  that  such  section  does  not  apply  to  actions' 
brought  to  quiet  title,  and  as  this  is  such  action  the  same  is 
not  bound  by  the  provisions  of  said  section.  Farrar  v. 
Clark,  85  Ind.  449;  Bowen  v.  Striker,  87  lud.  317. 

The  appellant,  in  support  of  his  title,  read  in  evidence  a 
tax  deed  executed  to  him  by  the  auditor  of  said  county  for 
said  land,  and  as  there  was  no  evidence  to  impeach  the  valid- 
ity of  such  title,  he  insists  that  he  was  entitled  to  recover 
upon  the  evidence.     Section  211  of  the  act  of  March  29th, 
1881  (Acts  1881,  p.  679),  provides  that  "Such  deed  shall  be 
prima  Jade  evidence  of  the  regularity  of  the   sale  of  the 
premises  described  in  the  deed,  and  of  the  regularity  of  all 
prior  proceedings,  and  prima  facie  evidence  of  a  good  and 
valid  title  in  fee  simple  in  the  grantee  of  said  deed.''     Under 
this  section,  appellant  insists  that  as  such  deed  is  prima  fade 
evidence  of  a  valid  title  in  fee  simple  it  entitled  him  to  re- 
cover in  the  absence  of  impeaching  evidence.     If  the  pro- 
visions of  said  section  are  applicable  to  a  sale  made  previous 
to  its  adoption,  a  question  we  need  not  determine,  this  par- 
ticular deed  did  not  make  a  prima  fade  case  for  the  appellant. 
The  same  section  of  the  statute  provides  that  "  Such  con- 
veyance shall  be  executed  by  the  county  auditor,  under  his 
hand  and  seal,  witnessed  by  the  county  treasurer,  and  acknowl- 
edged before  the  county  recorder  or  any  other  officer  author- 
ized to  take  acknowledgments,  and  the  same  shall  be  recorded 
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in  the  recorder's  oflSee  before  delivery."  This  deed  was  not 
witnessed  by  the  treasurer,  and  consequently  was  not  exe- 
cuted in  compliance  with,  but  in  violation  of,  the  statute.  Such 
deed  was  not  therefore  presumptive  evidence  of  a  legal  title. 
Sheehy  v.  Hinds,  27  Minn.  259 ;  Sutton  v.  Stone,  4  Neb.  319. 

This  disposes  of  all  the  questions  raised,  and  as  we  think 
the  court  decided  them  correctly  the  judgment  should  be  af- 
firmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant's  costs. 

Filed  Feb.  20, 1884. 


No.  11,093. 

Nutter  v.  Hawkins. 

PABTmoN.— /S%i{<  hy  Widow, — Grantee  of  Adminiarator, — Drfencc-^StaiuU  tf 
lAmUaHons.'-Decedenti^  Estates, — Where  the  widow  of  a  deceased  owner 
of  land  brings  an  action  of  partition  gainst  the  grantee  of  the  admin- 
istrator of  her  husband's  estate,  answers,  setting  up  that  the  plaintiff'a 
cause  of  action  did  not  accrue  either  within  five  years  or  within  twenty 
years  before  the  commencement  of  her  suit,  are  not  applicable  thereto 
and  are  bnd  on  demurrer  for  the  want  of  sufficient  facts ;  bat,  in  such 
suit,  an  answer  of  the  limitation  of  fifteen  yeais,  under  section  294,  B^ 
8. 1881,  is  a  good  defence  to  the  action. 

From  the  Daviess  Circuit  Court. 

J.  W,  Ogdon,  for  appellant. 

A.  J.  Padgett  and Downey,  for  appellee. 

HowK,  C.  J. — This  was  a  suit  by  the  appellee  against  the 
appellant,  for  the  partition  of  certain  real  estate,  particularly 
described,  in  Daviess  county.     In  her  complaint  the  appellee 

alleged  that,  on  the  —  day  of ,  1860,  Charles  Hawkins, 

late  of  Daviess  county,  died  intestate  at  said  county,  leaving 
the  appellee  as  his  widow  and  only  heir  at  law ;  that  the  said 
Charles  Hawkins,  at  the  time  of  his  death,  was  the  owner  in 
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fee  simple  and  in  the  possession  of  the  real  estate  described, 
oontaining  eighty  acres;  that,  upon  the  death  of  said  Charles 
Hawkins,  the  one-third  part  of  such  real  estate  descended  to 
the  appellee,  as  his  widow  and  heir ;  and  that  the  appellant, 
as  the  grantee  of  the  administrator  of  the  estate  of  Charles 
Hawkins,  deceased,  was  the  owner  in  fee  simple  of  the  undi- 
vided two-thirds  part  of  such  real  estate ;  that  appellee  and 
appellant  owned  and  held  said  real  estate  as  tenants  in  com- 
mon. Wherefore  appellee  prayed  judgment  that  her  share  of 
the  real  estate  might  be  set  off  to  her  in  severalty,  and  for 
other  proper  relief. 

Such  proceedings  were  had  in  such  suit  as  resulted  in  a 
final  judgment  for  the  partition  of  the  real  estate,  in  accord- 
ance with  the  prayer  of  appellee^s  complaint. 

Froin  this  judgment  the  appellant.  Nutter,  prosecutes  this 
appeal,  and  has  here  assigned  as  errors  the  decisions  of  the 
circuit  court  in  sustaining  appellee^s  demurrers  to  the  second, 
third  and  fourth  paragraphs  of  his  answer. 

In  the  second  paragraph  of  his  answer,  the  appellant  sub- 
stantially admitted  the  death  of  Charles  Hawkins,  the  dece- 
dent's ownership  and  possession  of  the  real  estate  in  contro- 
versy at  the  time  of  his  death,  and  that  appellee  was  the  widow 
and  only  heir  at  law  of  such  decedent,  as  the  same  facts  were 
averred  in  appellee's  complaint ;  and  he  then  alleged  that  after 

the   death  of  said  Charles,  on  the day  of ,  1860, 

Charner  Hawkins  was  duly  appointed  and  qualified  as  admin- 
istrator of  said  decedent's  estate,  and  entered  upon  the  dis- 
charge of  his  duties  as  such  administrator;  that  afterwards, 
on  the  26th  day  of  December,  1860,  the  said  administrator 
filed  in  the  clerk's  office  of  the  court  of  common  pleas  of 
Daviess  county  his  petition  for  an  order  of  the  court,  auth- 
orizing him  to  sell  the  real  estate  described  in  plaintiff's  com- 
plaint, for  the  payment  of  the  debts  of  such  decedent,  his  per- 
sonal estate  being  insufficient  for  that  purpose ;  that  the  ap- 
pellee was  made  a  party  to  such  petition ;  that  the  adminis- 
trator caused  due  notice  to  be  given  of  the  filing  and  pendency 
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of  such  petition^  and  thereafter^  at  its  May  term^  1861^  the 
court  of  common  pleas  found  the  matters  and  things  alleged 
in  the  petition  to  be  true,  and  duly  ordered  the  sale  of  the 
whole  of  such  real  estate^  to  pay  the  debts  of  the  decedent's 
estate ;  that,  in  pursuance  of  such  order  of  the  courts  after 
giving  due  notice  of  the  time,  place  and  terms  of  such  sale, 
the  administrator  sold  the  whole  of  said  real  estate  to  William 
Helphenstine  on  the  22d  day  of  June,  1861,  for  $— — ;  that 
the  said  Helphenstine  fully  complied  with  the  terms  of  such 
sale;  that  afterwards,  on  the  —  day  of ,  1861,  the  ad- 
ministrator duly  reported  such  sale  to  said  court  of  common 
pleas,  and  thereafi;er,  at  its  May  term,  1862,  the  court  made 
an  order  duly  ratifying  and  confirming  such  sale ;  that  such 
order  of  confirmation  has  never  been  appealed  from,  set  aside 
or  annulled,  but  the  same  still  remained  ofrecord  in  said  court^ 
unimpaired  and  in  full  force  and  effect;  that  at  the  time  of 
such  sale,  the  said  Helphenstine  took  immediate  and  exclu- 
sive possession  of  said  real  estate ;  that  afterwards,  and  in 
pursuance  of  said  sale  and  the  orders  of  said  court,  the  ad- 
ministrator, on  the  19th  day  of  May,  1863,  by  deed  of  con- 
veyance of  that  date,  duly  conveyed  the  whole  of  said  real 
estate  to  the  said  Helphenstine,  and  he  and  all  his  grantees 
under  him,  including  the  appellant,  had  continuously  held^ 
used  and  occupied  the  whole  of  said  real  estate,  and  claimed 
title  thereto,  under  and  by  virtue  of  said  sale.  Wherefore  the 
appellant  said,  that  more  than  five  years  bad  elapsed  since  the 
confirmation  of  said  sale,  and  prior  to  the  commencement  of 
this  suit,  and  he  prayed  judgment  for  costs. 

In  the  third  paragraph  of  his  answer  the  appellant  first 
states  all  the  facts  set  out  in  the  second  paragraph,  the  sub- 
stance of  which  we  have  given,  and  then  alleges  that,  ever 
since  the  said  sale  and  conveyance  to  William  Helphenstine, 
he  and  all  the  grantees  holding  under  him,  including  the  ap- 
pellant, had  continuously  held,  used  and  occupied  the  whole 
of  said  real  estate,  to  the  exclusion  of  the  appellee,  claiming 
the  whole  title  thereto  under  said  sale  and  deed,  and  had  en- 
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joyed  all  the  rents  and  profits  of  said  real  estate  during  said 
time,  to  the  exclusion  of  the  appellee,  all  with  the  knowledge 
and  without  any  objection  of  the  appellee,  and  without  any 
assertion  or  claim  on  her  part  of  any  interest,  right  or  title 
to  said  real  estate,  or  any  part  thereof,  or  to  any  part  of  the 
rents  and  profits  thereof,  and  the  appellant  averred  that  more 
than  fifteen  years  had  elapsed  since  appellee's  cause  of  action 
accrued,  and  prior  to  the  commencement  of  this  suit.  Where- 
fore, etc. 

In  the  fourth  paragraph  of  his  answer  the  appellant  alleged 
substantially  the  same  &cts  as  are  stated  in  the  second  and  third 
paragraphs,  and  then  averred  in  addition  that,  at  the  time  of 
the  administrator's  sale  of  the  real  estate  to  William  Hel- 
phenstine,  he  took  actual  possession  thereof,  in  good  &ith,  be- 
lieving that  he  was,  as  purchaser,  the  owner  of  the  whole  in- 
terest therein,  and  that  ever  since  said  sale  the  said  Helphen- 
stine  and  all  of  the  grantees  holding  under  him,  including 
the  appellant,  had  been  continuously,  and  without  any  inter- 
ruption, in  the  actual,  visible,  open,  notorious  and  exclusive 
possession  of  the  whole  of  said  real  estate,  receiving,  using 
and  enjoying  all  the  rents,  issues  and  profits  thereof,  and 
claiming  title  thereto,  adversely  and  hostile  to  the  appellee 
and  all  other  persons,  for  the  period  of  twenty  years  last  be- 
fore the  commencement  of  this  suit,  with  the  knowledge  and 
acquiescence  of  appellee.     Wherefore,  etc. 

We  regret  that  the  appellee's  counsel  in  this  case  have  not 
fiivored  us  with  any  briefer  argument  in  support  of  the  rul- 
ings of  the  circuit  court  upon  these  several  paragraphs  of 
the  appellant's  answer.  The  questions  thereby  presented 
for  decision  are  by  no  means  free  from  difficulty,  and  it 
wonld  have  been  nothing  more  than  fiiir  if  the  appellee's 
counsel  had  furnished  us  with  the  arguments  and  authorities 
which  induced  the  learned  judge  of  the  circuit  court  to  hold 
that  neither  of  the  paragraphs  of  appellant's  answer,  the  facts 
of  which  we  have  summarized,  was  sufficient,  if  true,  to  con- 
stitute a  bar  to  the  appellee's  action. 
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From  the  fiicts  stated  in  the  secbnd  paragraph  of  his  an* 
swer,  it  is  manifest  that  the  appellant  intended  to  plead  therein 
the  limitation  declared  in  the  fourth  clause  of  section  293^  B. 
S.  1881,  in  bar  of  appellee's  action.  By  this  clause  of  the 
statute  it  is  provided  that  actions  "  For  the  recovery  of  real 
property  sold  by  executors,  administrators,  guardians,  or  com- 
missioners of  a  court,  upon  a  judgment  specially  directing 
the  sale  of  property  sought  to  be  recovered,  brought  by  a  party 
to  the  judgment,  his  heirs,  or  any  person  claiming  a  title  un- 
der a  party,  acquired  after  the  date  of  the  judgment,"  must 
be  commenced  '*  within  five  years  after  the  sale  is  confirmed," 
and  not  afterward.  The  court  committed  no  error  in  sus- 
taining the  appellee's  demurrer  to  the  second  paragraph  of 
appellant's  answer.  In  her  complaint  the  appellee  did  not 
seek,  nor  in  the  judgment  of  the  court  did  she  obtain,  the  re- 
covery of  real  property  or  of  any  interest  therein.  The  lim- 
itation pleaded  in  the  second  paragraph  of  answer  is  not  ap- 
plicable to  the  cause  of  action  stated  or  the  relief  sought  in 
appellee's  complaint,  and  for  this  reason,  if  no  other,  the  par- 
agi-aph  was  clearly  insufficient.  Besides,  the  one-third  part 
of  the  real  estate,  of  which  part  the  appellee  claimed  to  be 
the  owner,  descended  to  her  free  from  the  claims  of  the  cred- 
itors of  her  deceased  husband,  was  not  liable  to  be  made  as- 
sets for  the  payment  of  the  decedent's  debts,  and  his  admin- 
istrator had  no  power  or  authority,  and  could  acquire  none 
by  any  order  of  the  court,  to  make  any  sale  or  conveyance 
thereof.  This  is  settled  by  the  decisions  of  this  court.  Han- 
Ion  V.  Waterbury,  31  Ind.  168;  Unfried  v.  Heberer,  63  Ind. 
67;  Elliott  v.  Frakes,  71  Ind.  412;  Armstrong  v.  CaviU,  78 
Ind.  476;  Gompton  v.  PruUt,  88  Ind.  171. 

As  the  logical  sequence  of  this  doctrine,  it  must  be  held 
that  the  fourth  clause  of  section  293,  supra^  is  not  applicable 
to  the  case  of  an  attempted  sale  and  conveyance  by  an  admin- 
istrator of  so  much  of  his  decedent's  real  estate  as  has  de- 
scended to  the  widow,  free  from  all  demands  of  the  decedent's 
creditors.     So  that,  in  any  view  of  the  question,  the  appel<- 
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lee's  demurrer  to  the  6ec6Dd  paragraph  of  answer  waa  cor- 
lectly  sustained. 

We  are  of  opinion,  also,  that  the  court  did  not  err  in  auB* 
taining  appellee's  demurrer  to  the  fourth  paragraph  of  an- 
swer. In  that  paragraph  the  appellant  pleaded  the  limitation 
declared  in  the  sixth  clause  of  section  293,  B.  S.  1881,  in  bar 
of  the  appellee's  action.  In  that  clause  of  the  statute  it  is 
provided  that  actions  "  for  the  recovery  of  the  possession  of 
real  estate  "  must  be  commenced  "  within  twenty  years"  after 
the  cause  of  action  has  accrued,  and  not  afi;erward.  It  will 
suffice  to  say  that  appellee's  action  is  not  an  action  ^^  for  the 
recovery  of  the  possession  of  real  estate,"  and,  therefore,  the 
limitation  pleaded  in  the  fourth  paragraph  of  answer  is  not 
applicable  to  the  case. 

Section  294,  B.  S.  1881,  which  is  a  re-enactment  of  section 
212  of  the  civil  code  of  1862  (2  B.  S.  1876,  p.  124),  reads 
as  follows :  ^' All  actions  not  limited  by  any  other  statute  shall 
be  brought  within  fifteen  years.  In  special  cases,  where  a  dif- 
ferent limitation  is  prescribed  by  statute,  the  provisions  of 
this  act  shall  not  apply." 

In  this  section  of  the  code,  the  legislative  will  is  clearly  in- 
dicated that  aU  actions  must  be  limited  by  some  statute.  Ac- 
tions for  the  partition  of  real  property  are  not  limited  by  any 
other  statute,  and,  therefore,  in  the  language  of  section  294, 
mtpra,  they  "  shall  be  brought  within  fifteen  years."  In  the 
third  paragraph  of  his  answer  the  appellant  has  pleaded  the 
limitation  of  fifteen  years.  It  is  well  pleaded,  is  applicable 
to  the  case,  and  constitutes  a  complete  defence  to  appellee's 
action.  Immediately  upon  the  execution  of  the  administra- 
tor's conveyance  to  Helphenstine,  on  the  19th  day  of  May, 
1863,  the  appellee's  cause  of  action  for  partition  accrued.  She 
did  not  commence  this  action  until  December  18th,  1882,  or 
nearly  twenty  years  after  the  execution  of  the  administrator's 
deed.  The  limitation  of  fifteen  years  had  fully  run,  and  con- 
stituted a  complete  bar  to  her  action.     The  third  paragraph 
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of  answer  was  good,  and  the  demurrer  thereto  ought  to  have 
been  overruled. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  overrule  the  demurrer  to  the 
third  paragraph  of  answer,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 

FUed  Jan.  30, 1884. 


No.  11,092. 

HiNES  V.  Board  of  Commissioners  of  Hamilton  County, 

DmuESS. —  Voluntary  Phyment. — ChmUy  Auditor. — A  complaint  averred  that 
a  county  auditor  drew  warrants  on  the  treasury  for  allowances  which 
had  been  really  made  by  the  county  board,  to  attorneys  for  seryices  in 
procuring  the  location  and  construction  of  free  gravel  roads,  and  the 
warrants  were  paid.  Afterwards  the  board  refused  to  approve  the  au- 
ditor's annual  report  of  settlement  with  the  treasurer  and  his  statement 
of  the  financial  affairs  of  the  county,  unless  the  auditor  would  pay  into 
the  treasury  the  amount  of  such  warrants,  the  board  claiming  that  it 
had  not  made  the  allowances.  Under  the  influence  of  threats  of  pros- 
ecution and  arrest,  and  a  fear  that  the  board  would  in  the  future  refuse 
to  allow  him  proper  compensation  for  official  services,  and  not  having 
time  to  fully  ascertain  the  condition  of  the  records  as  to  the  allowances, 
he  paid  the  amount  under  protest. 

Held,  that  the  payment  was  voluntary  and  he  could  not  recover  it  back. 

From  the  Hamilton  Circuit  Court 

J.  Stafford^  for  appellant. 

A.  F.  Shirts,  O.  Shirts  and  W.  R  Fertig,  for  appellee. 

CoLERiCK,  C. — The  appellant  presented  to  the  board  of 
commissioners  of  Hamilton  county,  for  allowance,  a  claim  in 
his  favor.  It  was  disallowed  by  the  board,  and  from  its  de- 
cision he  appealed  to  the  circuit  court,  where  he  filed  an 
amended  complaint,  to  which  a  demurrer  was  sustained,  and, 
refiising  to  amend,  final  judgment,  on  demurrer,  was  rendered 
against  him,  from  which  he  appeals  to  this  court,  and  as- 
signs as  the  only  error  for  the  reversal  of  the  judgment  the 
ruling  of  the  court  below  upon  said  demurrer. 
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The  complainty  in  substance^  averred  that  the  appellant 
then  was,  and  had  been  ever  since  the  Ist  day  of  March,  1881, 
the  auditor  of  said  county,  and  that  while  acting  as  such  au- 
ditor allowances  were  made  by  said  board  to  certain  persons 
therein  named,  for  services  rendered  by  them  as  attorneys,  in 
proceedings  instituted  before  said  board  for  the  location  and 
construction  of  certain  free  gravel  roads,  which  were  de- 
scribed ;  that  the  board  caused  a  proper  record  of  said  allow- 
ances to  be  made,  which  record  was  signed  by  the  board,  and 
in  pursuance  therewith  the  appellant,  as  such  auditor,  drew 
his  warrants  on  the  county  treasurer  in  fevor  of  said  persons 
for  the  sums  so  allowed  them,  which  warrants  were  paid  by 
the  treasurer;  that  afterwards  at  the  June  session,  1881,  of 
said  board,  he,  as  such  auditor,  presented  to  said  board  the 
annual  settlement  with  the  treasurer  of  said  county,  also  a 
full  statement  of  the  financial  condition  of  the  county,  as  re- 
quired by  law,  and  that  said  board  fraudulently  and  wilfully 
refused  to  approve  said  report  and  cause  the  same  to  be  en- 
tered of  record,  unless  the  appellant  would  pay  back  into  the 
county  treasury  the  several  sums  that  had  been  paid  to  said 
attorneys ;  that  said  settlement  was  of  great  interest  and  im- 
portance to  the  public  and  to  said  treasurer,  and  of  great  in- 
terest to  the  appellant,  as  the  same  involved  his  good  name 
personally  and  as  an  officer  of  the  county ;  that  said  board 
had  great  influence  in  said  county,  as  it  was  a  court  with  judi- 
cial as  well  as  ministerial  powers,  and  had  the  power  to  in- 
jure the  appellant  in  his  good  name  and  office,  and  do  him 
great  injustice  in  the  future  in  the  allowance  and  adjudica- 
tion of  claims  in  his  favor  as  such  auditor  for  official  services, 
and  that  said  board,  having  such  advantage  of  the  appellant, 
did,  on  the  last  day  of  said  session,  and  late  in  the  evening, 
fraudulently  claim  that  it  had  never  made  said  allowances, 
and  accused  the  appejlant  of  issuing  said  warrants  without 
authority,  and  threatened  that  unless  he  paid  back  into  the 
county  treasury  said  sums  of  money  he  would  be  prosecuted, 
arrested  and  put  to  great  trouble  and  expense,  and  also  then 
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absolutely  refused  to  sign  and  approve  said  report^  or  pass 
the  same  in  any  shape  until  said  money  was  so  refunded ;  that 
appellant  was  greatly  surprised  at  the  action  of  the  board, 
and  having  no  time  to  make  a  full  investigation  of  the  facts 
and  records  relating  to  said  allowances,  and  feeling  that  the 
board  had  the  advantage  of  him  for  the  time  being,  he,  in 
order  to  avoid  any  unjust  prosecution  or  annoyance,  and  in 
order  that  said  settlement  might  be  approved,  paid,  under 
protest,  to  the  county  treasurer  the  amount  of  said  allowance, 
viz.,  (140 ;  that  he  had  acted  honestly,  and  in  good  fiiith  drew 
said  warrants,  and  that  since  refunding  said  money  he  had 
ascertained  that  said  allowances  had  been  made,  as  he  believed 
when  he  drew  said  warrants  for  the  same.  Wherefore- he 
demanded  judgment  for  the  amount  so  paid  by  him,  with  in- 
terest and  other  relief. 

The  averments  in  the  complaint  show  that  the  money 
which  the  appellant  seeks  to  recover  back  was  paid  by  him 
with  full  knowledge  of  the  facts  upon  which  it  was  demanded 
from  him.  The  facts  that  the  claim  was  unjust  or  invalid, 
and  that  the  money  had  been  paid  under  protest,  were  not 
alone  sufficient  to  authorize  its  recovery.  The  law  upon  this 
subject  is  correctly  stated  in  Wait^s  Actions  and  Defenses, 
vol.  4,  pages  493  and  494,  thus :  "A  person  who,  without 
the  compulsion  of  legal  process,  or  duress  of  goods  or  of  the 
person,  yields  to  the  assertion  of  an  invalid  or  unjust  claim 
by  paying  it,  can  not  by  a  mere  protest,  whether  in  writing 
or  by  parol,  change  its  character  from  a  voluntary  into  an  in- 
voluntary payment.  The  payment  overcomes  and  nullifies 
the  protest.  *  *  *  The  rule  is  that,  when  a  person  pays  an 
illegal  or  unjust  demand,  without  an  immediate  and  urgent 
necessity  therefor,  with  a  full  knowledge  of  all  the  facts,  or, 
unless  to  release  his  person  or  property  from  detention,  or  to 
prevent  an  immediate  seizure  of  his  person  or  property,  the 
payment  is  voluntary,  notwithstanding  it  is  made  under  pi*o- 
test.  *  *  *  The  object  of  a  protest  is  to  take  from  the 
payment  its  voluntary  character,  and  thus  preserve  to  the 
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party  a  right  of  action  to  recover  it  back.  It  is  only  avail- 
able in  cases  of  coercion  or  duress,  or  where  undue  advan- 
tage is  taken  of  the  party^s  situation,  and  only  serves  as  evi- 
dence that  the  payment  was  not  voluntary,  and  in  order  to  be 
efficacious  there  must  be  actual  coercion,  duress  or  fraud,  pres- 
ently existing,  or  the  payment  will  be  voluntary  in  spite  of 
the  protest.'' 

In  LafayetUy  etc,,  R.  R.  Go.  v.  PaUisoUy  41  Ind.  312,  it  was 
held  by  this  court  that  ^'  It  is  well  settled  by  the  current  and 
weight  of  authority  that  where  money  is  paid  with  a  full 
knowledge  of  all  the  fiicts  and  circumstances  upon  which  it 
is  demanded,  or  with  the  means  of  such  knowledge,  it  can 
not*  be  recovered  back  upon  the  ground  that  the  party  sup- 
posed he  was  bound  in  law  to  pay  it,  when,  in  truth,  he  was 
not.''  Nor  can  money  voluntarily  paid  on  demand  upon  an 
unjust  and  illegal  claim  be  recovered  back,  where  the  party 
paying  has  full  knowledge  of  all  the  &cts.  See,  also.  Bond 
V.  Coats,  16  Ind.  202. 

If  the  &cts  stated  in  the  complaint  in  this  case  were  suffi- 
cient to  constitute  a  cause  of  action,  it  is  because  they  show 
that  the  money  for  which  the  appellant  sues  was  paid  by  him 
under  duress.  The  supposed'  duress,  as  charged  in  the  com- 
plaint, was  produced,  1st.  By  the  appellee's  refusal  to  ap- 
prove the  report  therein  referred  to,  unless  the  appellant 
would  first  restore  to  the  county  treasury  the  money  paid 
therefrom  to  satisfy  said  warrants;  2d.  By  the  appellant's 
fear  of  incurring  the  displeasure  of  the  board  in  refusing  to 
return  the  money,  which  might,  in  the  future,  result  to  his 
detriment  in  the  allowance  of  claims  by  the  board  in  his 
&vor  for  official  services ;  3d.  By  threats  of  prosecution  and 
imprisonment. 

The  two  causes  first  named  were  clearly  insufficient  to  create 
duress,  as  defined  and  recognized  by  the  law.  If  a  duty,  en- 
joined by  law,  rested  upon  the  appellee  to  examine  and  ap- 
prove or  reject  said  reports,  and  it  refused  to  perform  or  dis- 
charge the  duty  so  imposed,  the  appellant  had  an  adequate 
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legar remedy  by  mandate  to  compel  its  performance.  E.  S. 
1881,  section  1168.  The  refusal  of  the  board  to  act  upon  the 
report  did  not,  in  view  of  the  appellant's  legal  rights  and 
remedy,  constitute  duress.  See  Tucker  v.  State,  ex  reLy  72  Ind. 
242,  where  it  was  held  that  threats  to  withhold  the  payment  of 
a  debt  or  to  refuse  the  performance  of  a  contract,  or  to  do  an 
injury,  which  may  at  once  be  redressed  by  legal  process,  are 
not  duress.  In  State  v.  Harney ,  57  Miss.  863,  it  was  held  that 
the  fact  that  a  sheriff  was  induced  to  give  a  special  bond,  by 
threats  of  the  board  of  supervisors  that  unless  he  did  so  his  office 
would  be  declared  vacant,  did  not,  by  itself,  avoid  the  bond. 

The  power  of  the  board  to  make  allowances  to  the  appel- 
lant, as  such  auditor,  for  official  services  rendered  by  him,  was 
limited  and  controlled  by  the  statute,  which  specified  the  fees 
or  compensation  to  be  paid  therefor.  The  board  possessed  no 
discretionary  power  of  determining  whether  it  would  or  would 
not  make  allowances  to  him  for  such  services,  or  in  fixing  the 
amounts  to  be  allowed.  The  duty  to  make  such  allowances 
was  enjoined  by  law,  and  the  amounts  to  be  allowed  were 
specified  in  the  statute.  If  the  board  refused  to  perform  its 
duty  in  making  the  same,  the  appellant  had  bis  legal  remedy 
to  enforce  the  performance  of  the  duty.  His  apprehension 
that  the  board  would  not,  by  reason  of  his  having  so  incurred 
its  displeasure,  perform  its  duty,  was  unfounded,  and  was  in- 
sufficient to  constitute  legal  duress. 

This  brings  us  to  the  last  ground  upon  which  the  supposed 
duress,  in  complaint  averred,  rests.  The  averment  is  that  the 
appellee  claimed  that  it  "  had  never  allowed  said  items  of  at- 
torney's fees,  and  accused  plaintiff  of  issuing  without  author- 
ity said  warrants  for  said  attorney's  fees,  and  threatened  that 
unless  plaintiff  paid  back  to  the  treasurer  said  attorney's  fees 
he  would  be  prosecuted,  arrested,  and  put  to  great  trouble  and 
expense." 

Was  this  threat,  under  the  circumstances  stated  in  the  com- 
plaint, such  as  would  likely  place  the  appellant  under  duress  ? 
It  must  be  borne  in  mind  that  it  is  shown  by  other  averments 
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in  the  complaint,  that  the  appellant  was  then  the  auditor  of 
the  county,  and,  as  such,  was,  by  law,  ex  officio  the  clerk  of 
the  board,  and  that  the  record  of  said  allowances  had  been 
made  by  him,  as  such  clerk,  and  was  then  in  his  possession 
as  its  legal  custodian,  and  by  reason  thereof  he  knew,  or  had 
the  opportunity  of  readily  ascertaining,  whether  or  not  said 
allowances  had  been  made  by  the  board.  Can  it  be  said  that 
the  appellant,  with  the  record  of  the  board  in  his  possession, 
which  conclusively  showed  his  innocence  of  the  offence  with 
which  he  was  charged,  was  justified,  by  fear,  in  paying  the 
claim  which  was  asserted  against  him  ?  As  an  honest  man  he 
should  have  repelled  the  unjust  charge  that  was  made,  involving 
his  official  integrity,  and  defied  or  courted  an  investigation  as 
to  his  conduct  in  the  matter.  "  No  one  can  be  heard  to  say, 
that  he  had  the  riglit  and  the  law  with  him,  but  he  feared  his 
adversary  would  carry  him  into  court,  and  that  he  would  be 
unlawfully  fined  and  imprisoned ;  and  that  being  thereby  de- 
prived of  his  free-will,  he  yielded  to  the  wrong,  and  the  courts 
must  assist  him  to  a  reclamation."  Town  Council  v.  Burnetty 
34  Ala.  400 ;  Peckham  v.  Hendren,  76  Ind.  47.  See,  to  same 
effect,  Tovm  of  Sullivan  v.  McCaminon,  51  Ind.  264;  Totvn  of 
Edinburg  v.  Hackney,  54  Ind.  83 ;  Town  of  Brazil  v.  Kress, 
55  Ind.  14;  Oolglaizer  v.  Town  of  Salem,  61  Ind.  445. 

"  In  order  to  constitute  a  duress  of  the  person  by  threats 
of  imprisonment,  or  by  actual  imprisonment  or  restraint,  it 
must  appear  that  a  process  to  that  end  had  actually  been  is- 
sued, or  that  there  was  no  reasonable  doubt  that  it  would  be. 
*  *  *  Mere  threats  of  violence,  or  of  prosecution,  are  not 
enough,  there  must  be  a  reasonable  ground  for  creating  an 
.apprehension  that  the  threats  will  be  carried  into  execution, 
in  the  mind  of  a  man  of  ordinary  firmness  and  courage,  and 
must  operate  upon  him  directly,  so  as  to  overcome  his  will." 
4  Wait  Actions'  and  Defenses,  p.  490.  See,  also,  Landa  v. 
ObeH,  46  Texas,  539 ;  Knapp  v.  Hyde,  60  Barb.  80. 

The  constraint  which  takes  away  free  agency  and  destroys 
:the  power  of  withholding  assent  to  a  contract  must  be  of  a 
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danger  which  is  imminent,  and  without  means  of  prevention. 
See  Miller  v.  MiUer,  68  Pa.  St.  486 ;  Bosley  v.  SJianner,  26 
Ark.  280.  It  must  appear  that  the  threats  influenced  the  ac- 
tion of  the  party  complaining,  and  actually  caused  him  to 
perform  the  act  in  question.  Feller  v.  Green,  26  Mich.  70; 
Green  v.  Seranage,  19  Iowa,  461 ;  Alexander  v.  Pierce,  10  N. 
H.  494.  If  a  party's  own  cowardice  or  weakness,  without 
good  reason,  caused  the  act,  he  can  not  complain.  AUee  v. 
Backhouse,  3  M.  &  W.  633 ;  Miller  v.  Miller,  supra. 

Applying  the  law,  as  enunciated  in  the  cases  cited,  to  the 
iacts  averred  in  the  complaint  in  this  case,  we  must  hold  that 
the  demurrer  was  properly  sustained. 

Per  Curiam. — The  judgment  of  the  court  below  b  af- 
firmed, at  the  costs  of  the  appellant. 
FUed  Feb.  20, 1884. 
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Jury. — Drawing  Panel, — ^The  statute  does  not  require  that  the  jury  com- 
missioners shall  draw  from  the  box  the  jury  panel,  nor  that  it  shall  be 
done  in  their  presence. 

Same. — New  TriaL — Objection  to  the  mode  of  drawing  the  panel  of  jurors 
is  not  available  on  motion  for  a  venire  de  novo,  but  can  only  be  made  in 
support  of  a  motion  for  a  new  trial. 

Criminal  Law. —  Venire  de  Novo. —  Verdict.— A  verdict  in  a  criminal  case, 
which  finds  the  defendant  guilty  of  a  crime  embraced  in  the  indictment, 
and  affixes  a  definite  punishment  authorized  by  law,  is  not  defective  or 
ambiguous. 

Same. — Asmult  and  Battery. — Evidence. — Htuband  and  W^e, —  WUne88.^la  a 
prosecution  against  a  husband  for  assault  with  intent  to  murder  the  wife, 
evidence  that  he  married  her  under  a  false  name,  which  fact,  when  it  be- 
came known  to  her,  was  a  cause  of  domestic  trouble,  is  admissible  against 
him.  So,  also,  conversations  between  them  respecting  their  disagreements. 

Same. — Experts.-— A  surgeon,  who  has  examined  wounds  inflicted  by  the 
accused  upon  the  prosecuting  witness,  may,  after  testifying  to  the  facts 
thus  ascertained,  give  his  opinion  concerning  the  wounds. 

From  the  Fayette  Circuit  Court. 


NOVEMBER  TERM,  1883.  273 

Doolittle  V.  The  State. 

W,  G.  Forrey,  L.  L.  BroadduB  and  jB.  Conner ^  for  appellant. 
F.  T.  Hard,  Attorney  General,  M.  D.  Tackett,  Prosecuting 
Attorney,  L.  W.  Florea  and  G.  (7.  Florea,  for  the  State. 

Hammond,  J. — An  indictment  was  returned  against  the 
appellant  in  the  court  below  charging  him  with  an  assault 
and  battery  upon  Louisa  Doolittle,  with  intent  to  commit 
murder  in  the  first  degree.  There  was  an  arraignment,  plea 
of  not  guilty,  trial  by  jury,  and  verdict  found  as  follows : 

"April  12th,  1883. 

"We,  the  jury,  find  the  defendant  guilty  of  an  assault  and 
battery  with  intent  to  commit  murder  in  the  second  degree ; 
that  h6  be  imprisoned  in  the  State  prison  for  fourteen  years, 
and  that  he  be  fined  $1.       Robert  Holland,  Foreman." 

The  appellant  moved  for  a  venire  de  novo.  This  motion 
being  overruled  he  moved  for  a  new  trial,  which  was  also 
overruled,  and  judgment  was  rendered  upon  the  verdict.  An 
exception  was  taken  to  each  ruling.  These  rulings,  among 
others,  are  assigned  as  errors  in  this  court.  We  will  notice 
such  objections  only  to  the  proceedings  as  counsel  for  the  ap- 
pellant have  urged  in  their  brief. 

It  is  insisted  that  there  was  error  in  overruling  the  appel-  ' 
lant's  motion  for  a  venire  de  novo.  Two  causes  were  assigned 
for  such  motion:  1.  That  the  verdict  was  so  defective  and 
ambiguous  that  no  judgment  could  be  rendered  thereon ;  2. 
That  the  clerk  issued  a  venire  for  seven  of  the  jurors  with- 
out authority,  in  this :  That  their  names  were  not  drawn  by 
the  jury  commissioners,  nor  by  the  clerk  in  the  presence  of 
such  commissioners,  from  the  box  prepared  for  that  purpose. 

There  is  no  defect  or  ambiguity  in  the  verdict.  The  ap- 
pellant is  found  guilty  of  a  crime  which  is  embraced  in  the 
indictment,  and  his  punishment  is  definitely  fixed  within  the 
provisions  of  the  statute  upon  which  the  prosecution  is  based. 
Section  1909,  R.  S.  1881. 

The  second  ground  of  the  motion  proceeds  upon  a  misap- 
VoL.  93.— 18 
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prehension  of  the  law.  The  jury  commissioners  are  not  re- 
quired to  draw  the  names  to  be  inserted  in  venires  for  jurors 
from  the  box  prepared  for  that  purpose,  nor  is  their  presence 
required  when  such  drawing  takes  place.  This  is  done  by 
the  clerk  alone,  and  the  presence  or  assistance  of  any  one 
else  is  not  essential.  Sections  1387-8,  R.  S.  1881.  It  may  also 
be  stated  that  an  objection  to  the  competency  of  a  juror,  or 
to  the  manner  of  his  selection,  is  not  available  in  this  court 
unless  it  was  made  a  ground  for  a  new  trial  in  the  motion 
therefor  in  the  trial  court.  Such  objection  is  not  presented 
by  a  motion  for  a  venire  de  twvo,  as  this  motion  only  reaches 
a  defective  or  ambiguous  verdict,  or  a  verdict  that  finds  less 
than  the  whole  matter  put  in  issue.  Merrick  v.  Statey  63  Ind. 
327;  VanvcUkenberg  v.  Vanvalkenbergy  90  Ind.  433;  Moore 
Grim.  L.,  section  410. 

Louisa  Doolittle,  the  prosecuting  witness  and  the  wife  of 
the  appellant,  testified  in  behalf  of  the  State.  She  gave  a 
somewhat  detailed  account  of  her  domestic  relations  with  the 
appellant,  and  their  difficulties  from  the  time  of  their  mar- 
riage in  July,  1881,  up  to  the  time  of  his  alleged  attempt  to 
take  her  life  on  November  11th,  1882.  Her  evidence  tended 
to  show  that  he  &iled  to  make  provision  for  her  support ; 
that  she  finally  refused  to  live  with  him  upon  this  account, 
and  that  this  was  the  occasion  of  the  anger  which  culminated 
in  the  violence  upon  her  person.  Over  the  appellant's  objec- 
tions she  was  permitted  to  testify  that  he  was  not  engaged  in 
any  business  in  June,  1882 ;  and  that  he  had  married  her 
under  the  assumed  name  of  Henry  C.  Davis,  a  fiict  which 
did  not  come  to  her  knowledge  until  after  the  marriage,  and 
which  was  also  a  cause  of  trouble  between  them.  She  was 
also,  over  the  appellant's  objections,  allowed  to  testify  to  con- 
versations between  her  and  him  respecting  their  disagree- 
ments and  contentions. 

This  evidence  was  properly  admitted  as  tending  to  show  a 
motive  for  the  appellant's  attack  upon  his  wife,  and  as  bear^ 
ing  also  upon  the  question  of  his  intent  in  making  it.     The 
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rule  that  husband  and  wife  can  not  testify  as  to  communica- 
tions made  to  each  other  does  not  apply  in  a  criminal  case 
where  the  wife  is  the  injured  party.  Section  1798,  R.  S.  1881. 

Complaint  is  made  of  the  admission  in  evidence  of  the 
opinions  of  medical  witnesses  who  had  examined  the  in- 
juries of  the  prosecuting  witness  soon  after  they  were  in- 
flicted. The  opinion  of  an  expert  in  such  case  is  admissible 
when  based  upon  facts  testified  to  by  him,  or  upon  an  agreed 
statement  of  &cts,  or  upon  &cts  assumed  for  the  purpose  of 
putting  a  hypothetical  question.  Guetig  v.  SUUe^  66  Ind.  94 
(32  Am.  R.  99) ;  Bums  v.  Barenfidd,  84  Ind.  43.  The  rules 
governing  the  admission  of  expert  evidence  were  not  violated 
in  the  present  case. 

It  is  also  insisted  that  the  evidence  is  not  sufficient  to  show 
that  the  assault  and  battery  was  committed  with  a  felonious 
intent.  The  evidence  shows  that  the  appellant  overtook  his 
wife  on  the  street  at  8  o'clock  in  the  evening,  as  she  was  on 
her  way  to  her  mother's  home ;  that  he  then,  as  he  had  on 
several  previous  occasions,  urged  her  to  live  with  him,  which 
she  declined  to  do  on  account  of  his  failure  to  support  her ; 
that  he  became  angry,  indulged  in  threats  and  struck  her  on 
the  head  with  some  blunt  instrument,  making  a  severe  wound 
and  rendering  her  unconscious  until  the  following  day.  The 
question  of  intent  was  one  for  the  jury;  and  considering  the 
previous  contentions  of  the  parties,  the  circumstances  imme- 
diately attending  the  act  of  violence,  the  instrument  used  in 
making  the  assault,  and  the  nature  of  the  wound  inflicted, 
we  can  not  say  but  that  the  jury  rightly  concluded  that  the 
appellant  intended  to  take  his  wife's  life. 

We  find  no  error  authonzing  a  reversal. 

Judgment  affirmed. 

JPUed  Feb.  20, 1884 
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No.  10,576. 

McOoMAs  V.  Haas. 

Peagtice. — iS^)e0uiZ  VerdicL — Demurrer. — Harmless  Error. — Supreme  CourL — 
Where  the  decision  of  the  trial  court,  in  overraling  a  demurrer  to  a  bad 
paragraph  of  answer,  is  complained  of  as  erroneous,  the  Supreme  Court 
will  regard  the  error  as  harmless,  when  it  appears  from  the  special  ver- 
dict that,  upon  such  paragraph  of  answer,  the  jury  did  not  find  against 
the  plaintifif. 

Pbomissory  Note. — D^ence.— False  and  Fratululeni  Bepreseniations. —  Value 
and  UtUUy, — Matters  of  Opinion,— Existing  Fiucts. — Answer, — In  an  action 
upon  a  promissory  note,  a  paragraph  of  answer  setting  up  that  the  note 
was  given  for  the  price  of  certain  machines,  which  the  payee  of  the  note 
falsely  and  fraudulently  represented  to  be  of  great  value  and  utility, 
when  they  were  in  fact  useless  and  of  no  value,  is  bad  on  demurrer  for 
the  want  of  sufficient  facts.  Such  representations  do  not  relate  to  ex- 
isting material  facts,  and  are  mere  matters  of  opinion,  upon  which  the 
purchaser  has  no  right  to  rely,  and  acts  at  his  peril  if  he  does. 

Pleading. — Bad  Answer,  —  OvemUing  Demurrer, — The  overruling  of  a  de- 
murrer to  a  bad  paragraph  of  answer  is  to  adjudge  that  if  the  facts 
stated  therein  are  proved,  the  defendant  is  entitled  to  a  verdict,  how- 
ever insufficient  such  facts  may  be  to  constitute  a  defence  to  the  action; 
and,  therefore,  such  a  ruling  is,  generally,  such  an  error  as  requires  the 
reversal  of  the  judgment 

From  the  Montgomery  Circuit  Court. 

T.  E.  Billiard  and  Jtf.  R  Clodfelter,  for  appellant 

H.  M.  BiUings  and  W,  S,  MoffiJtty  for  appellee. 

HowK,  C.  J. — In  this  case  the  appellant  sued  the  appellee 
in  a  complaint  of  two  paragraphs.  The  first  paragraph  counted 
upon  a  promissory  note ;  and  in  the  second  paragraph,  the 
appellant  declared  upon  a  note  and  a  written  contract,  which 
were  parts  of  one  and  the  same  transaction.  The  cause  was 
put  at  issue  and  tried  by  a  jury,  and  a  special  verdict  was  re- 
turned, in  substance,  as  follows : 

"  We,  the  jury,  being  requested  to  find  a  special  verdict  on 
the  facts  in  this  cause,  do  find  the  following  facts,  viz. : 

"  1.  That  the  note  and  contract,  mentioned  in  plaintiff's 
complaint,  were  executed  by  and  between  the  defendant  and 
one  S.  B.  J.  Bryant,  on  the  22d  day  of  September,  1877. 
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^*  2.  That  the  consideration  of  said  contract  was  the  sale 
bj  S.  B.  J.  Bryant  to  the  defendant  of  fifty  Champion  horse 
hay  forks  and  hay  carriers. 

*'  3.  That  S.  B.  J.  Bryant  never  delivered  any  of  said  horse 
hay  forks  and  hay  carriers  to  the  defendant^  Jacob  Haas. 

^^  4.  That  S.  B.  J.  Bryant  did  not  perform  all  of  the  condi- 
tions of  said  contract  on  his  part. 

^'  5.  That  S.  B.  J.  Bryant  did  not  put  up  one  of  said  horse 
hay  forks  and  hay  carriers,  without  any  expense  to  the  de- 
fendant,  Jacob  Haas. 

"  6.  That  Jacob  Haas  never  received  any  consideration  for 
«aid  contract. 

*'  7.  That  said  Champion  horse  hay  forks  and  hay  carriers 
were  wholly  worthless. 

'^  8.  That  the  defendant,  Jacob  Haas,  paid  for  the  rods  and 
ropes  used  in  putting  up  one  of  the  horse  hay  forks  and  hay 
carriers. 

^'  9.  That  the  defendant  was  induced  to  execute  the  contract, 
mentioned  in  plaintiff's  complaint,  by  the  false  and  fraudu- 
lent representations  made  by  said  S.  B.  J.  Bryant  to  the  de- 
fendant, in  regard  to  said  horse  hay  forks  and  hay  carriers. 

"  10.  That  S.  B.  J.  Bryant  was  not,  at  the  time  of  the  ex- 
ecution of  the  contract  mentioned  in  plaintiff's  complaint, 
the  owner  of  the  Champion  hay  fork  and  hay  carrier  for  the 
States  of  Indiana  and  Michigan. 

"  11.  That  S.  B.  J.  Bryant  did  not  extend  the  time  for  the 
payment  of  said  note  and  contract  one  year,  as  provided  in 
said  contract. 

''12.  That  the  defendant  used  due  diligence  in  trying  to 
sell  said  Champion  hay  forks  and  hay  carriers. 

''  13.  That  the  defendant  did  not  sell  any  of  said  Champion 
hay  forks  and  hay  carriers. 

''  14.  That  the  plaintiff  was  not  damaged  in  any  amount 
by  reason  of  the  defendant's  not  performing  his  part  of  the 
contract  mentioned  in  plaintiff's  complaint. 

"15.  That  S.  B.  J.  Bryant  did  not  take  back  all  of  said 
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fifty  horse  hay  forks  and  hay  carriers  not  sold  at  the  end  of 
one  year  from  the  time  said  contract  mentioned  in  plaintiff's 
complaint  was  executed. 

^'  If^  upon  the  foregoing  facts,  the  law  be  for  the  defendant 
then  we  find  for  the  defendant ;  but  if,  from  the  above  &ct8^ 
the  law  be  with  the  plaintiff  we  find  for  the  plaintiff,  and  as- 
sess his  damages  at  the  sum  of  blank  dollars/' 

Over  the  appellant's  motions  for  a  venire  de  now,  for  a  new 
trial,  and  for  judgment  on  the  special  verdict^  the  court  ren- 
dered judgment  against  him  for  appellee's  costs. 

The  first  error  assigned  by  the  appellant  is  the  sustaining 
of  a  demurrer  to  the  first  paragraph  of  his  complaint.  This 
error  is  not  discussed  by  his  counsel  in  their  brief  of  this 
cause,  and  is,  therefore,  regarded  as  waived. 

Appellant's  counsel  first  complain,  in  argument,  of  the 
overruling  of  his  demnrrer  to  the  second  paragraph  of  appel- 
lee's answer.  The  appellee  alleged,  in  the  second  paragraph 
of  his  answer,  that  before  the  maturity  of  the  note  and  con- 
tract sued  on,  and  before  he  had  notice  of  the  assignment  of 
such  note  and  contract  to  the  appellant,  S.  B.  J.  Bryant,  the 
payee  therein,  notified  the  appellee  that  he,  Bryant,  had  as- 
signed the  note  and  contract  to  one  Ed.  Hardee ;  that  at  the 
same  time  said  Hardee  also  notified  the  appellee  that  said 
Bryant  had  so  assigned  the  note  and  contract  to  him,  Hardee ; 
that  said  Hardee  authorized  one  Mat.  Doherty  to  sell  the 
note  and  contract  with  the  appellee ;  that  said  Doherty  had 
full  authority  from  said  Hardee  to  compromise  and  settle  the 
note  and  contract ;  that  said  Doherty,  as  the  agent  of  said 
Hardee,  proposed  to  appellee  to  compromise,  cancel  and  sur- 
render the  note  and  contract  on  payment  to  him  by  appellee 
of  the  sum  of  ten  dollars ;  that  the  appellee  then  and  there 
paid  such  sum  of  ten  dollars  to  said  Doherty  as  the  agent  of 
said  Hardee,  who  received  the  same  in  full  satisfaction  of  his 
note  and  contract,  and  then  and  there  agreed  to  cancel  and 
surrender  the  same  to  the  appellee ;  that  such  payment  was 
so  made  before  the  maturity  of  the  note  and  contract,  and  be- 
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fore  the  appellee  had  any  notice  of  the  assignment  thereof  to 
the  appellant,  and  in  full  satis&ction  of  all  damages  sustained 
by  said  Bryant  or  said  Hardee,  by  reason  of  the  appellee's 
non-compliance  with  the  conditions  of  the  contract.  Where- 
fore, etc. 

Appellant's  counsel  insist,  in  argument,  that  this  paragraph 
of  answer  is  bad,  and  the  demurrer  thereto  ought  to  have 
been  sustained,  bocause  ''it  does  not  show  that  the  note  and 
contract  sued  on  were  ever  assigned,  in  any  manner  whatever, 
to  Ed.  Hardee,  with  whom  the  alleged  accord  and  satisfaction 
are  claimed  to  have  been  made.  There  is  a  difference  be- 
tween pleading  fiicts  and  pleading  evidence  tending  remotely 
to  prove  those  &cts ;  and  the  pleading  of  such  evidence  does 
not  excuse  the  absence  of  such  &cts.  The  averment  that  S. 
B.  J.  Bryant  notified  appellee  that  he,  Bryant,  had  assigned 
the  note  and  contract  to  one  Ed.  Hardee  is  not  an  averment 
of  fact.''  This  is  the  only  objection  made  by  counsel  to  the 
second  paragraph  of  answer,  and  we  do  not  think  it  is  well 
taken.  The  averment,  which  counsel  say  is  not  an  averment 
of  fact,  seems  to  us  to  be  the  averment  of  a  &Gt  essential  to 
the  suflBciency  of  the  paragraph  of  answer.  Possibly,  the 
averments  of  the  paragraph  were  not  sufficiently  certain  and 
specific,  but  such  an  objection  to  a  pleading  can  only  be 
reached  by  motion,  and  not  by  a  demurrer  for  the  want  of 
sufficient  fects.     Pennsylvania  Co.  v.  Sedmck,  59  Ind.  336. 

But,  if  it  were  conceded  that  the  court  erred  in  overruling 
the  demurrer  to  the  second  paragraph  of  answer,  it  is  mani- 
fest from  the  special  verdict,  that  the  jury  did  not  find  against 
the  appellant  upon  such  paragraph.  The  error,  therefore,  if 
it  were  such,  was  harmless,  and  a  judgment  will  not  be  re- 
versed for  a  harmless  error. 

It  is  claimed  that  the  court  erred  in  overruling  the  demur- 
rer to  the  third  paragraph  of  appellee's  answer.  In  discuss- 
ing this  error,  appellant's  counsel  say :  "  The  third  paragraph 
of  answer  is  bad,  for  the  reason  that  the  representations, 
claimed  to  have  been  fraudulently  made,  were  of  and  concern- 
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ing  mere  matters  of  opinion.  The  answer  says:  'Bryant 
felsely  and  fraudulently  represented  that  said  hay  carriers 
and  forks  were  of  great  value  and  utility  in  stacking  and 
mowing  hay^  mowing  grain^  raising  dirt  from  a  well,  and  a 
large  scope  of  other  work/  False  statements  as  to  value  and 
utility  do  not  constitute  fraud." 

This  objection  to  the  sufficiency  of  the  third  paragraph  of 
answer  seems  to  us  to  be  well  taken,  and  is  supported  by  au- 
thority. Representations  as  to  the  value  and  utility  of  a 
machine,  however  ialse  and  exaggerated  they  may  be,  are 
mere  matters  of  opinion,  as  a  rule,  upon  which  the  purchaser 
has  no  right  to  rely,  and  acts  at  his  peril  if  he  does.  The  rep- 
resentations must  be  as  to  material  facts.  Nor  will  it  aid  the 
pleading  to  simply  characterize  the  representations  as  fraud- 
ulent, where,  as  in  this  case,  the  facts  in  relation  to  the  fraud 
are  not  stated.  In  Kernodle  v.  Huntj  4  Blackf.  57,  this  court 
held  that,  in  an  action  on  a  note,  a  plea  that  the  note  was  exe- 
cuted in  consideration  of  the  sale  and  conveyance  to  the  de- 
fendant of  the  right  to  use,  soil,  etc.,  a  certain  patent  right, 
which  the  payee  represented  to  be  useful  and  valuable,  but 
which  was  in  fact  of  no  use  or  value,  was  not  sufficient  to  bar 
the  action.  The  court  said :  "  The  question  in  these  cases  is, 
did  the  vendor  deceive  the  vendee  by  his  false  and  fraudulent 
representations  respecting  some  material  fact,  about  which  the 
vendee  could  not  by  common  and  ordinary  diligence  inform 
himself,  in  relation  to  the  quality,  the  quantity,  or  the  per- 
formance, etc.,  of  the  thing  sold  ?"  The  doctrine  of  the  case 
cited  has  never  been  doubted  or  questioned  in  this  court,  upon 
the  point  under  consideration,  but  the  case  has  been  cited 
with  approval  in  many  of  our  later  decisions.  Gailing  v. 
NeioeUy  9  Ind.  572 ;  Hunter  v.  McLaughlin^  43  Ind.  38 ;  Neid- 
efer  v.  Chastainy  71  Ind.  363  (36  Am.  R.  198). 

For  the  reasons  given,  we  are  of  opinion  that  the  court 
erred  in  overruling  the  appellant's  demurrer  to  the  third  para- 
graph of  answer.  Appellee's  counsel  claim  that  the  ruling 
of  the  court  was  right,  because  certain  facts,  which  ought  to 


NOVEMBER  TERM,  1883.  281 

Bristor,  Adminifttratrix,*.  Bristor. 

have  been  averred  in  the  paragraph,  appear  elsewhere  in  the 
record,  or  in  the  special  verdict.  But  the  suflSoiency  of  a 
paragraph  of  answer,  when  demurred  to,  must  be  determined 
npon  the  fiicts  stated  therein,  and  not  upon  matters  elsewhere 
appearing  in  the  record.  The  effect  of  overruling  a  demur- 
rer to  a  bad  paragraph  of  answer  is  to  adjudge  that,  if  the 
&cts  stated  therein  are  proved,  the  defendant  is  entitled  to  a 
verdict,  however  insufficient  such  &cts  may  be  to  constitute 
a  defence  to  the  action.  The  overruling  of  a  demurrer  to  a 
bad  paragraph  of  answer,  therefore,  is  such  an  error,  in  the 
case  in  hand,  as  clearly  requires  the  reversal  of  the  judgment. 
Over  V*  Shannon^  75  Ind.  352. 

The  conclusion  we  have  reached,  in  regard  to  the  insuffi- 
ciency of  the  third  paragraph  of  answer,  renders  it  unneces- 
sary for  us  now  to  consider  or  decide  any  of  the  questions 
discussed  by  counsel  arising  under  the  alleged  error  of  the 
court  in  overruling  the  motion  for  a  new  trial.  These  ques- 
tions are  not  likely  to  occur  again  on  a  new  trial  of  the  cause, 
at  least  in  their  present  form. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  sustain  the  demurrer  to  the  third 
paragraph  of  answer,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

FUed  Jan.  31, 1884. 


No.  10,943. 

Bbistor,  Administratbix,  V.  Bbistob. 

Husband  and  Wife.— Decedc?ite'  Estates.— Ineome  from  Wif^s  Land,— Hus- 
bands lAabiiity  to  Wife, — Owe  LimUed, — Where  a  husband  receives  and 
applies  the  income  of  the  wife's  lands  to  the  common  use  of  the  family, 
with  her  consent  and  under  circumstances  indicating  no  purpose  by 
either  that  he  shall  be  charged  therewith,  she  can  not,  after  his  death, 
maintain  a  claim  therefor  against  his  estate.  Hileman  y.  Hilemany  85 
Ind  1,  limited. 

From  the  Marion  Circuit  Court. 
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L.  Bitter,  E.  F.  RUter  and  B.  W.  BUter,  for  appellant. 
H.  G.  Allen  and  H.  J.  MUligan,  for  appellee. 

Elliott,  J. — Esther  A.  Bristor,  the  appellee,  inherited 
from  her  fiither  in  common  with  her  brother,  John  Kellum, 
several  parcels  of  real  property;  in  December,  1846,  an 
agreement  of  partition  was  made  allotting  to  her  a  lot  in  In- 
dianapolis ;  in  execution  of  this  agreement  a  deed  was  exe- 
cuted  by  Kellum,  but  instead  of  making  it  to  the  appellee  it 
was  made  to  herself  and  her  husband ;  the  sole  reason  for  so- 
writing  the  deed  was  the  statement  of  the  justice  by  whom 
it  was  drawn  that  this  was  the  only  legal  form  in  which  it 
could  be  made.  The  husband  throughout  his  life  spoke  of  the 
property  as  belonging  to  his  wife,  and  in  contracts  made  by 
him  so  treated  it ;  he  erected  buildings  upon  the  lot,  and  for 
a  long  series  of  years  collected  and  appropriated  the  rents  to 
his  own  use;  he  and  his  wife  lived  together  during  all  of 
this  time,  and  during  part  of  it  resided  in  a  house  built  with 
part  of  the  proceeds  of  the  rent  collected  by  the  decedents 
To  recover  the  rents  so  collected  the  appellee  filed  the  claim 
upon  which  rests  the  judgment  from  which  this  appeal  is 
prosecuted. 

We  concur  with  counsel  for  the  appellee  that  the  evidence 
warranted  a  finding  that  the  lot  was  the  wife's  separate 
property.  It  is  fully  shown  that  the  entire  consideration 
moved  from  her ;  that  the  deed  was  not  intended  to  vest  any 
interest  in  the  husband,  and  that  he  always  recognized  the 
property  as  that  of  his  wife.  As  against  him  this  was  suflS- 
cient  to  establish  ownership  in  the  wife.  The  controlling  ele- 
ment is  that  the  whole  consideration  was  paid  by  her,  and  the 
deed  was  executed  prior  to  the  statute  of  1862.  Locherumr  v. 
LoehenouTy  61  Ind.  595;   Waihjm  v.  Jones,  28  Ind.  12. 

The  question  whether  the  evidence  warranted  a  finding  for 
the  rents  collected  since  the  statute  of  1852  went  into  effect, 
is  not  free  from  difficulty.  The  statute  expressly  secures  to 
the  wife  the  rents  accruing  from  her  separate  property,  and 
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the  adjudged  cases  have  given  the  statute  full  force  in  the 
wife's  favor,  by  declaring,  in  emphatic  terms,  that  the  hus- 
band has  no  right  to  the  rents  issuing  from  his  wife's  land. 
WUkins  V.  Miller,  9  Ind.  100;  Scott  v.  SeoU,  13  Ind.  225; 
Woodtcard  v.  LindUfyy  43  Ind.  333 ;  Stmt  v.  Perry,  70  Ind. 
501.  If  the  evidence  showed  that  the  wife  had  asserted  a  di- 
rect claim  to  the  rents,  and  that  the  husband  had  retained 
them  notwithstanding  this  claim,  we  should  have  no  difficulty 
in  sustaining  the  finding  of  the  trial  court,  but  no  such  claim 
was  made,  nor  is  there  any  evidence  from  which  it  can  legit- 
imately be  inferred  that  any  such  claim  was  ever  asserted. 

Whatever  may  be  the  rule  under  the  recent  statutes  enlarg- 
ing the  rights  and  powers  of  married  women,  it  is  quite  clear 
that,  under  the  law  as  it  formerly  existed,  husband  and  wife 
could  not  contract  with  each  other,  but  this  rule  did  not  op- 
erate to  prevent  a  charge  arising  in  &vor  of  the  wife,  and  this 
was  so  even  in  cases  where  there  was  no  tort.  It  is  evident 
that  where  there  is  no  tort  no  charge  can  be  created  against 
the  husband  in  &vor  of  the  wife  unless  there  is  something  in 
the  nature  of  an  agreement,  express  or  implied,  upon  which 
to  base  the  liability.  No  one  can  be  charged  as  a  trustee  where 
there  is  no  liability  growing  out  of  a  contract  or  duty,  or 
springing  from  a  tort. 

The  rule  which  applies  in  ordinary  dealings  between  parties 
not  sustaining  marital  relations  upon  the  subject  of  implied 
contracts  can  not,  it  is  obvious,  apply  in  its  full  force  where 
the  relation  of  husband  and  wife  exists.  The  relation  of  the 
parties  has  always  been  regarded  as  exerting  an  important  in- 
fluence upon  the  question.  Andrews  v.  Httckabee,  30  Ala* 
143;  HUl  V.  Chambers,  30  Mich.  422. 

If  the  &ots  show  that  the  husband  received  the  rent  from 
his  wife's  separate  estate,  intending  to  be  charged,  or  received 
and  used  it  over  her  objection,  then,  no  doubt,  he  would  be 
liable,  no  matter  to  what  purposes  of  his  own  he  may  have 
applied  them ;  if,  on  the  other  hand,  the  circumstances  show 
that  the  wife  did  not  intend  to  charge  the  husband,  and  that 
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he  did  not  intend  to  account,  then  the  courts  can  not,  after 
his  death^  charge  his  estate.  In  the  present  case  there  is  no 
pretence  of  an  express  agreement  of  the  husband,  and  the 
only  question  is  whether  the  facts  are  such  as  impliedly  create 
a  liability. 

If  the  husband  had  undertaken  to  pay  the  wife  the  rent  re- 
ceived, then  the  case  of  Brookville  NaVl  Bank  v.  Kimble^  76  Ind. 
195,  would  be  decisively  in  &vor  of  the  appellee,  but  there  was 
here  neither  an  express  precedent  agreement,  nor  a  subsequent 
acknowledgment  of  indebtedness.  A  husband  may  doubt- 
less convey  land  to  his  wife  in  payment  of  an  obligation  im- 
posed by  the  receipt  of  the  wife^s  money,  and  this  he  may 
do  although  the  obligation  is  merely  an  equitable  and  not  a 
legally  enforceable  one.  6off  v.  BogerSy  71  Ind.  459 ;  Brook' 
mile  NatH  Bank  v.  I&mble,  supra.  This  rule  can  not  govern  a 
case  where  the  contest  is  between  husband  and  wife  and  the 
point  of  dispute  the  liability  of  the  husband ;  for  the  rule  only 
applies,  as  the  cases  show,  where  the  husband  concedes  his 
obligation,  and  not  where  he  denies  it.  The  question  here  is 
not  what  the  husband  may  voluntarily  do,  but  what  can  the 
wife  compel  him  to  do?  Our  inquiry  then  is,  can  the  wife 
force  the  husband's  representatives  to  account  for  the  rent 
received  through  this  long  series  of  years? 

In  Dayton  v.  Fisher,  34  Ind.  366,  it  was  held  that  where 
the  husband  invested  the  wife's  money  in  land  without  her 
knowledge,  a  trust  resulted  in  her  favor ;  but  this  ruling 
does  not  aid  us  in  the  present  investigation  where  the  con- 
trolling inquiry  is  altogether  different.  Nor  does  the  case  of 
Gamer  v.  GraveSy  54  Ind.  188,  furnish  us  important  assist^ 
ance,  for  there  the  material  ruling  was  that  notes  given  for 
the  purchase-money  of  the  wife's  land  were  not  assets  of  the 
estate  of  the  deceased  husband,  although  the  notes  were  writ- 
ten payable  to  him.  A  case  which  does  declare  a  princi- 
ple strongly  supporting  appellee's  theory  is  HUeman  v.  Hite- 
man,  85  Ind.  1.  It  is  there  held  that "  The  presumption  under 
the  statute  is  that  the  money  or  property  of  a  wife  acquired  by 
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descent^  devise  or  gift,  remains  her  separate  property,  and  that, 
if  the  husband  takes  the  possession  and  management  thereof, 
he  does  it  as  trustee  for  her/'  This  is  a  very  broad  statement, 
and  it  may  be  doubted  whether  it  ought  not  to  be  limited  in 
some  degree  at  least,  for  it  may  well  be  questioned  whether 
the  mere  fact  of  entering  upon  the  duty  of  managing  the 
wife's  property  constitutes  the  husband  a  trustee  in  all  cases. 
So  much  depends  upon  the  fiicts  of  each  particular  case  that 
it  is  difficult,  if  not  impossible,  to  lay  down  any  general  rule. 
It  is  also  true  of  the  case  cited,  that  it  ftirther  decides,  impli- 
edly at  least,  that  where  the  property  is  shown  to  be  that  of 
the  wife,  the  burden  of  showing  that  the  rents  were  received 
by  the  husband  as  a  gift  from  the  wife  is  cast  upon  the  former. 
This  may  be  true  as  an  abstract  proposition  applicable  to 
cases  where  there  is  no  evidence  except  such  as  tended  to 
prove  that  the  money  was  that  of  the  wife,  but  it  can  not  be 
true  of  all  cases. 

The  instruction  approved  in  Hileman  v.  HUematiy  aupra, 
must  be  considered  with  reference  to  the  facts  of  that  partio- 
ular  case,  as  must  also  the  language  of  the  opinion.  It  is  a 
fiimiliar  rule  that  the  words  of  the  court  must  be  dnderstood 
with  reference  to  the  questions  then  before  it,  and,  under  this 
rule,  we  think  it  clear  that  the  approval  of  the  instruction 
can  not  be  construed  as  extending  beyond  a  defence  against 
the  objections  then  urged  against  it.  It  was  not  held,  nor 
intended  to  be  held,  that  the  instruction  might  not  be  subject  to 
other  objections  than  those  suggested,  for  no  others  were  con- 
sidered than  those  argued  by  counsel  and  passed  upon  by  the 
court. 

It  is  evident  from  the  whole  tenor  of  the  opinion  in  Hile- 
man V.  HUemariy  supra,  that  the  attention  of  the  court  was 
chiefly  occupied  with  the  question  whether  a  husband  could 
be  deemed  a  trustee  of  the  wife,  and  that  incidental  questions 
bound  up  in  the  instruction  were  not  considered  or  decided. 
It  is  no  doubt  true  that  the  husband  may  be  the  trustee  of 
the  wife^  but  whether  he  can  be  treated  as  such  depends  upon 
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the  &ct8  of  the  particular  case.  There  may  be  cases  where 
the  husband  manages  the  property  of  the  wife^  and  yet  is  not 
chargeable  as  a  trustee.  There  are  cases  where  the  presump- 
tion created  by  the  evidence  is  utterly  incompatible  with  the 
theory  that  a  debt  or  charge  exists  against  the  husband.  Un- 
less the  facts  in  the  particular  case  are  such  as  create  a  charge 
against  him^  no  action  can  be  maintained  by  the  wife. 

It  is  true  that  our  statute  gives  the  wife  a  right  to  the  rents 
issuing  from  her  separate  real  estate,  and  in  this  respect 
changes  the  common  law  rule,  but  this  does  not  render  inap«- 
plicable  those  cases  which  hold  that  where  the  husband  uses 
the  wife's  money  for  the  common  benefit  of  the  &mily,  no 
charge  accrues  against  him.  This  we  say  because  the  sepa- 
rate property  of  the  wife  duly  secured  to  her  was  as  much  her 
individual  and  separate  property  at  common  law  as  is  the  rent 
issuing  from  her  land  under  the  provisions  of  our  statute. 
The  husband  could  no  more  acquire  her  separate  property 
under  common  law  rules  than  he  can  that  which  the  statute 
of  this  State  gives  her  in  her  own  absolute  right.  The  sep- 
arate property  of  the  wife  was  preserved  to  her  before  the 
adoption  of  the  statute,  but  the  statute  extended  her  rights 
and  made  that  separate  which  before  was  not  so ;  it  did  not, 
however,  change  the  rule  as  to  cases  in  which  the  husband 
could  or  could  not  use  her  separate  property  without  incur- 
ring liability  to  her.  The  change  which  the  statute  makes  is 
to  add  to  her  separate  rights  of  property,  and  not  to  change 
the  rule  which  governed  where  the  husband  used  the  separate 
property  of  the  wife. 

It  has  long  been  the  rule  of  the  courts  that  where  the  hus- 
band, with  the  knowledge  and  consent  of  the  wife,  applied 
the  income  arising  from  her  separate  estate  to  the  benefit 
of  the  family^  no  chai^  could  accrue  against  him^  in  the  ab- 
sence of  evidence  of  an  understanding  or  agreement  on  his 
part  to  repay  her.  Powell  v.  Hankey,  2  P.  Wms.  82 ;  Bidout 
V.  Levns,  1  A.  &  K.  269 ;  Lyon  v.  Oreen  Bay,  etc.,  JB.  TF.  Cfa., 
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42  Wis.  548 ;  Gcmrtright  v.  Gourtrigkty  53  Iowa,  57 ;  Liahey  v. 
Liaheyy  2  Tenn.  Ch.  5 ;  Jacobs  v.  Heisler,  113  Mass.  157.  We 
think  this  principle  applies  to  a  case  like  this,  where  the  hus- 
band had  in  the  beginning  a  right  to  collect  and  appropriate  the 
rents,  where  he  was  named  in  the  deed  as  one  of  the  grantees, 
where  he  used  the  money,  as  is  clearly  inferable  from  the  ev- 
idence, in  providing  a  dwelling-house  for  the  wife  and  fam- 
ily, and  in  the  maintenance  of  the  family.  Prior  to  the  stat- 
ute of  1852  the  income  of  this  property  was  the  husband's, 
and  his  continuing  to  collect  and  use  it  subsequent  to  that 
time,  with  his  wife's  consent,  strongly  shows  that  it  was  never 
meant  to  charge  him  with  it.  The  right  of  the  wife  to  claim 
rents  so  collected  can  not  be  maintained  where  the  facts  re- 
quire the  inference  that  the  parties  did  not  intend  that  the 
husband  should  be  charged. 

The  evil  likely  to  result  from  permitting  a  wife  to  urge  a 
claim  against  the  estate  of  her  deceased  husband  is  well 
shown  in  the  old  cases.  If  a  wife  could  exhaust  her  hus- 
band's estate  by  such  a  claim  as  that  here  asserted,  it  might 
oflen  happen  that  creditors  who  had  given  credit  in  igno- 
rance of  the  wife's  claim  would  lose  the  greater  part  of  their 
claims.  ' 

Judgment  reversed,  with  instructions  to  grdnt  the  appellant 
a  new  trial. 

filed  Not.  21, 1883.   Petition  for  a  rehearing  overruled  Feb.  20, 1884. 


149      73 


No.  11,270.  ,03   28^j 

1143    4291 

Wilson  v.  The  Tbafalgar  and  Brown  County  Gravel  i.?^  ^| 
Road  Company. 

ImSTBUcnoNS. — Misuse  of  Words. — The  misuse  of  words  in  an  instruction, 
as  "plaintiff"  instead  of  "defendant,"  when  the  mistake  could  not 
mislead  the  jury,  is  not  available  error. 

Neougence. — Oravd  Roods, — D^ed. — Injury  to  Travdler, — To  pass  over 
a  defective  highway  with  knowledge  of  the  defect,  is  not  conclusive  evi- 
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dence  of  negligence  on  the  part  of  the  traveller,  if  such  passage  may  be 
attempted  consistently  with  ordinary  care;  but  in  such  case  greater  care 
is  due  from  the  traveller  than  when  he  is  ignorant  of  the  defect,  and  if 
with  proper  care  he  is  injured  in  consequence  of  the  defect,  he  may  re- 
cover, if  those  responsible  for  the  road  negligently  permitted  the  defect. 

From  the  Johnson  Circuit  Court. 
B.  M.  Miller  and  H,  C.  Bamett,  for  appellant. 
O.  if.  Overdreet,  A.  B.  Himter,  T.  W.  WooUen  and  D.  D. 
Bantay  for  appellee. 

BiOKNELL,  C.  C. — The  appellant  in  this  suit  claimed  dam- 
ages from  the  appellee  for  injuries  sustained  by  reason  of  the 
alleged  dangerous  condition  of  its  road. 

The  complaint  averred  that  in  a  certain  part  of  the  road 
there  was  a  fill  often  feet  between  two  hills,  on  which  fill  the 
defendant  negligently  permitted  its  road  to  be  so  narrow,  and 
to  have  such  a  steep  slope  from  its  centre  outward  that  it  was 
dangerous  and  unsafe  for  a  wagon  and  team,  and  that  while 
the  plaintiff  was  using  great  care  in  driving  upon  said  fill  with 
four  horses  and  a  log-wagon  loaded  with  saw-logs,  the  wagon, 
by  reason  of  the  defective  road,  and  without  any  fault  of  the 
plaintiff,  slipped  off  of  the  fill  and  fell  ten  feet  to  the  ground 
below,  taking  with  it  the  plafntiff  and  his  horses,  whereby  the 
wagon  was  broken,  and  the  plaintiff  and  his  horses  were 
greatly  bruised  and  injured,  to  his  damage  $3,500. 

The  complaint  was  held  sufficient  by  this  court  on  a  former 
appeal  between  the  same  parties.  Wilson  v.  Trafalgar ^  etc.,  O. 
R.  Oo,y  83  Ind.  326.  The  defendant's  answer  was  the  general 
denial.  The  jury  found  a  verdict  for  the  defendant.  The 
appellant  moved  for  a  new  trial,  because  of  alleged  error  in 
each  of  the  instructions.  This  motion  was  overruled ;  judg- 
ment was  rendered  on  the  finding ;  the  plaintiff  appealed ; 
he  assigns  as  error  the  overruling  of  the  motion  for  a  new  trial. 
He  claims  in  his  brief  that  there  was  error  in  instruction  No. 
2,  given  by  the  court  of  its  own  motion,  and  in  instructions 
Nos.  If  2  and  4,  given  by  th«  court  at  the  request  of  the  appellee. 
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The  instructions  given  by  the  court,  of  its  own  motion, 
were  as  follows : 

"  !•  The  principal  allegations  of  the  complaint  put  in  is- 
sue by  the  evidence  are :  1.  That  the  defendant  allowed  its 
road  to  be  out  of  repair ;  2.  That  the  road  was  improperly 
constructed  and  permitted  to  remain  in  an  unsafe  condition 
for  the  travel  of  the  public ;  3.  That  the  injury  occurred  to 
the  plaintiff  without  any  fault  or  neglect  on  his  part. 

"2.  If  the  defendant's  road  was  in  an  unsafe  condition  for 
travel,  and  the  plaintiff  had  notice  of  the  dangerous  charac- 
ter of  the  road,  he  would  have  been  required  to  exercise  more 
care  in  passing  over  the  road  than  if  he  had  no  notice  of  it. 
But  knowledge  of  the  defective  or  dangerous  condition  of  a 
highway  is  not  conclusive  evidence  of  negligence  in  passing 
over  it;  he  is  not  bound  to  keep  off  the  road,  but  may  travel 
over  it  if  it  is  consistent  with  reasonable  care  to  do  so. 

"3.  If  the  plaintiff  had  knowledge  of  the  alleged  defect 
and  danger  in  the  road,  he  was  required  to  use  greater  care  in 
driving  over  them,  and  if,  in  using  proper  care,  as  all  the  cir- 
cumstances and  the  condition  of  the  road  demanded,  the  in- 
jury occurred  to  the  plaintiff  without  any  fault  or  negligence 
on  his  part,  and  wholly  by  the  negligence  of  the  defendant, 
then,  if  you  should  find  the  other  facts  for  plaintiff,  you  should 
award  him  all  the  damages  he  has  sustained. 

"  4.  If  you  find  for  the  plaintiff  you  will  award  him  such 
damages  as  will  be  a  fair  and  adequate  compensation  for  the 
damages  sustained.  There  can  be  no  standard  by  which  you 
can  calculate,  to  a  nicety,  the  actual  amount  of  damages  in 
this  class  of  cases,  but  the  amount  must  rest  in  the  sound 
discretion  of  the  jury,  as  it  is  gathered  from  the  &cts  in 
the  case." 

The  instructions  given  on  request  of  the  appellee  were : 

"1.  If  there  was  such  a  defect  in  the  plaintiff  ^8  road  at  the 
place  where  the  injury  is  said  to  have  occurred,  as  amounted 
to  negligence  in  the  plaintiff  not  to  have  repaired  it,  and  if 
Vol.  93.— 19 
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the  plaintiff  knew  of  that  defect^  yet  he  was  not  bound  to 
keep  off  the  road  and  not  travel  upon  it.  He  might  use  the 
road  for  the  ordinary  purposes  for  which  roads  are  made. 
But  in  so  using  it^  with  knowledge  of  such  defect,  he  was 
bound  to  use  care  and  means  to  prevent  injury  in  proportion 
to  the  danger  he  might  encounter  by  reason  of  such  defect. 

"  2.  If  you  find  from  the  evidence  that  defendant's  road 
was  improperly  constructed  or  out  of  repair  at  the  place  where 
the  plaintiff  was  injured,  but  that  such  improper  construction 
or  want  of  repair  did  not  contribute  directly  to  the  injury, 
the  plaintiff  can  not  recover  if  the  icy  condition  of  the  road 
alone  was  the  cause  of  the  injury. 

"  3.  To  entitle  the  plaintiff  to  recover  he  must  not  only  shew 
by  a  preponderance  of  the  evidence  that  the  defendant  was 
guilty  of  carelessness  or  negligence  causing. the  injury  com- 
plained of,  but  he  must  also  show  that  he  himself  was  not  guilty 
of  any  carelessness  or  negligence  contributing  to  the  injury. 
There  gan  be  no  comparison  of  negligence,  and  if  the  plain- 
tiff was  guilty  of  any  negligence  or  want  of  care  contributing 
to  produce  the  injury,  he  can  not  recover,  although  the  de- 
fendant may  have  been  guilty  of  great  negligence  or  want 
of  care. 

^'  4.  If,  at  the  time  the  accident  happened,  the  defendant's 
road  was  so  icy  and  sleek  as  to  make  it  hazardous  to  travel 
over  the  same  with  a  wagon  loaded  with  saw-logs,  and  if  the 
plaintiff  had  knowledge  of  this  icy  and  sleek  condition  of 
the  road  from  his  own  observation,  or  from  warnings  given 
by  other  persons  to  him,  and  if,  notwithstanding  such  knowl- 
edge of  the  condition  of  the  road,  he  nevertheless  undertook 
to  pass  over  it,  and  in  so  doing  did  not  use  such  care  and 
means  as  to  overcome  the  danger  resulting  from  its  icy  and 
sleek  condition,  but  in  any  degree  act-ed  rashly  or  negligently, 
and  his  rashness  or  negligence  contributed  in  any  degree  to 
the  injury,  he  can  not  recover.'* 

The  evidence  is  not  in  the  record;  therefore,  if  the  instruo- 
tions  objected  to  would  be  right  upon  any  suppositble  evi^ 
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deuce,  the  judgment  can  not  be  reversed.  Dennerline  v.  6abk, 
73  Ind.  210;  Wright  v.  GuUy,  28  Ind.  475;  RicketU  y.Rich- 
ardsouy  85  Ind.  508  ;  Sehreiber  v.  Butler,  84  Ind.  576. 

The  law,  as  stated  by  this  court  on  the  former  appeal,  con- 
trols all  the  subsequent  proceedings.  Kress  v.  StcUe,  ex  rel., 
65  Ind.  106 ;  BetheU  v,  Bethdl,  92  Ind.  318. 

In  the  former  decision  this  court  followed  City  of  Hunting^ 
(on  V.  Breeny  77  Ind.  29,  and  adopted  its  language,  as  fol- 
lows :  "  If  the  plaintiff  had  notice  of  the  dangerous  character 
of  the  sidewalk  where  she  was  hurt,  before  and  at  the  time 
she  entered  upon  it,  she  would  have  been  required  to  exer- 
cise more  care  in  passing  than  if  she  had  had  no  notice  of  it.** 

The  court  also  adopted  the  following  from  Thompson  on 
Negligence,  vol.  2,  p.  1203:  "  Knowledge  of  a  defect  exist- 
ing in  the  highway  is  not,  in  general,  conclusive  evidence  of 
negligence  in  attempting  to  pass  it.  One  injured  upon  a  street 
he  knew  to  be  dangerous  need  not  show  that  he  exercised 
extraordinary  care  while  upon  such  street.  A  fortiori^  he  is  not 
obliged  to  keep  off  from  such  a  street  altogether.  He  may  pro- 
ceed if  it  is  consistent  with  ordinary  care  to  do  so ;  and  this 
is  generally  a  question  for  the  jury,  depending  on  the  nature 
of  the  obstruction  or  insufficiency  of  the  highway,  and  all  the 
surrounding  circumstances."  i 

The  second  instruction,  given  by  the  court  of  its  own  mo- 
tion, is  substantially  in  accordance,  as  far  as  it  goes,  with  the 
foregoing  decision.  Where  an  instruction  is  so  far  right,  but 
may  be  properly  supplemented  byi something  more,  the  want 
of  such  supplement  will  not  create  error  in  the  instruction.  In 
such  a  case,  the  party  desiring  such  supplementary  instruction 
should  ask  for  it.  I}yer  v.  Dyer,  87  Ind.  13 ;  Jones  v.  Hath- 
away, 77  Ind.  14;  Bissot  v.  State,  53  Ind.  408.  But  the  in- 
struction under  consideration  was  supplemented  by  the  re- 
mainder of  the  charge,  especially  by  instruction  No.  3,  given 
by  the  court  of  its  own  motion,  which  states  that  if,  with 
such  knowledge,  the  plaintiff  did  undertake  to  travel  the  road, 
he  must  use  greater  care,  and  if  in  the  use  of  proper  and  rea- 
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sonable  care,  under  all  the  circumstances,  the  plaintiff,  with- 
out any  fault  or  negligence  on  his  part,  was  injured  wholly 
by  the  negligence  of  the  defendant,  then,  if  the  jury  found  the 
other  &ct8  for  the  plaintiff,  they  should  give  him  all  the  dam- 
ages sustained. 

The  objection  to  the  first  instruction  given  at  the  request 
of  the  appellee  is  that  by  mistake  the  court  used  the  word 
"  plaintiff'^  instead  of  "  defendant,"  in  two  places,  telling  the 
jury  that  "  if  there  was  such  a  defect  in  the  plaintiff's  road, 
which  the  plaintiff  negligently  omitted  to  repair,"  etc.  We 
think  this  mistake  could  not  have  misled  the  jury.  A  mere 
verbal  inaccuracy  in  an  instruction  will  be  disregarded  on  ap- 
peal, where  it  evidently  did  no  harm.  Chambers  v.  Kyle,  87 
Ind.  83. 

We  think  all  the  instructions,  taken  together,  presented  the 
law  feirly  to  the  jury,  appropriate  to  a  case  which  may  oe  sup- 
posed to  have  been  presented  by  the  evidence.  There  was  no 
error  in  overruling  the  motion  for  a  new  trial.  The  judgment 
should  be  affirmed. 

Peb  Cueiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same 
is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant 

Filed  Feb.  20, 1884. 
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PsAcnCE. — Demurrer  to  Answer, — Errors  How  Rendered  Harmlew. — Error  in 
overraling  a  demurrer  to  a  paragraph  of  answer  is  cured  by  subsequent 
refusal  to  admit  any  evidence  tending  to  support  it. 

Same. —  When  Court  may  Direct  Verdict, — Where  there  is  no  evidence  what- 
ever in  support  of  a  necessary  averment  of  the  complaint,  the  court  maj* 
direct  the  jury  to  find  for  the  defendant. 

Schools. — Trustees. — DefiUeaiion, — lAabUity, — A  trustee  of  schools  who  has . 
had  no  part  in  the  misapplication  of  tuition  funds  is  not  liable  therefor. 

From  the  Superior  Court  of  Marion  County. 
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J.  G.  Denny,  D.  V.  Bums  and  (7.  8.  Denny,  for  appellant. 
R.  N.  Lomb,  8.  M.  Shepard,  A.  G.  Ayres  and  E.  A.  Brown, 
for  appellees. 

Hammond,  J. — ^This  was  an  action  by  the  appellant,  for 
the  use  of  the  school  town  of  Irvington,  against  the  appel* 
lees,  George  W.  Julian,  Oliver  M.  Wilson  and  Otis  A.  Bur- 
gess, the  latter  as  administrator  of  John  O.  Hopkins,  de- 
ceased. The  complaint  was  in  two  paragraphs.  The  first 
paragraph  alleged,  in  substance,  that  at  the  time  of  the  com- 
mitting of  the  grievances  complained  of,  said  Julian,  Wilson 
and  Hopkins  were  the  acting  school  trustees  of  the  town  of 
Irvington,  but  never  filed  official  bonds  as  such  trustees; 
that,  on  the  20th  day  of  July,  1876,  said  trustees  employed 
one  Lydia  R.  Putnam  to  teach  the  public  school  of  said  town 
during  the  school  year  in  1876  and  1877,  namely,  for  the  pe- 
riod of  nine  months,  agreeing  to  pay  her  for  her  said  services 
out  of  the  tuition  fund  belonging  to  the  said  school  corpora- 
tion, the  sum  of  $60  per  month ;  that  in  pursuance  of  said 
agreement  said  Julian,  Wilson  and  Hopkins  paid  to  said 
Lydia'R.  Putnam,  out  of  the  funds  and  moneys  belonging  to 
said  school  corporation,  the  sum  of  $540,  for  teaching  said 
school ;  that  at  the  time  of  teaching  said  school  said  Lydia 
R.  Putnam  was  not  licensed  to  teach  in  any  of  the  public 
schools  of  Indiana ;  that  said  Julian,  Wilson  and  Hopkins' 
term  as  school  trustees  long  since  expired;  that  they  ac- 
counted to  their  successors  in  office  for  all  moneys  and  prop- 
erty which  came  into  their  hands  as  such  trustees,  except  the 
said  sum  of  $540,  paid  by  them  to  said  teacher,  which  they 
did  not  and  have  not  accounted  for  to  said  school  town,  to 
their  successors  in  office,  nor  to  the  board  of  commissioners 
of  Marion  county,  Indiana,  and  which  has  been  wholly  lost 
to  said  corporation.  It  is  averred  that  before  the  commence- 
ment of  this  action  a  demand  for  said  money  of  the  appellees 
was  made  by  the  present  school  trustees  of  said  town. 

The  second  paragraph  of  the  complaint  charges  that  said 
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Julian,  Wilson  and  Hopkins,  as  school  trustees  of  the  town 
of  Irvington,  converted  to  their  own  use  Jf640  of  the  funds 
of  said  school  corporation  which  came  into  their  bands  as 
such  trustees.  There  was  a  demand  for  judgment  in  the  sum 
of  $540  for  the  use  of  said  school  town  of  Irvington. 

The  appellees  were  duly  served  with  process.  Wilson  was 
defaulted.  Julian  answered  in  three  paragraphs,  the  second 
being  the  general  denial.  The  appellant  demurred  to  the  first 
and  third  paragraphs  of  his  answer.  The  demurrer  was 
overruled  and  an  exception  taken.  Burgess,  as  administra- 
tor of  Hopkins,  answered  by  the  general  denial.  The  appel- 
lant replied  in  denial  of  the  first  and  third  paragraphs  of 
Julian's  answer.  There  was  a  trial  by  jury,  and  after  the 
evidence  was  introduced  the  court  directed  the  jury  to  return 
a  verdict  for  the  defendants.  The  jury  returned  a  verdict 
accordingly. 

The  appellant  moved  for  a  new  trial  on  the  grounds  that 
the  verdict  was  contrary  to  the  evidence  and  contrary  to  the 
law,  and  that  the  court  erred  in  its  instruction  to  the  jury. 
The  motion  was  overruled  and  the  appellant  excepted.  Judg- 
ment was  rendered  on  the  verdict  for  the  appellees  for  costs. 
No  motion  was  made  for  judgment  against  Wilson  on  his  de- 
fault, nor  was  any  objection  taken  to  the  judgment  in  favor 
of  all  the  appellees  for  their  costs. 

On  appeal  to  the  general  term  of  the  court  below,  the  ap- 
pellant assigned  as  errors  the  overruling  of  its  demurrer  to 
the  first  and  third  paragraphs  of  Julian's  answer,  and  the 
overruling  of  its  motion  for  a  new  trial.  The  general  term 
affirmed  the  judgment  of  the  special  term.  The  appellant 
excepted  to  the  decision ;  it  appeals  to  this  court,  and  here 
assigns  as  error  the  judgment  of  the  general  term  in  affirm- 
ing that  of  the  special  term. 

The  first  paragraph  of  Julian's  answer  was  an  attempt  to 
plead  a  former  adjudication.  At  the  trial  of  the  case^  in  sup- 
port of  said  first  paragraph  of  answer,  the  record  of  the  judg- 
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ment  therein  pleaded  was  offered  in  evidence,  bat  upon  the 
appellant's  objection,  the  court  refused  its  admission.  It  is 
manifest,  therefore  that  the  first  paragraph  of  Julian's  an- 
swer had  no  bearing  whatever  upon  the  result  reached  in  the 
trial.  In  Buskirk's  Practice,  284,  it  is  said :  "  Though  a  de- 
marrer  to  a  pleading  has  been  erroneously  overruled,  if  the 
court  or  jury  on  the  trial  found  that  the  pleading  was'  not 
true,  the  ruling  can  not  be  a  cause  for  reversing  the  judg- 
ment." This  statement  of  the  law  is  sustained  by  the  deci- 
sions of  this  court.  Blasingame  v.  Blaaingame^  24  Ind.  86 : 
Naf>e  V.  WiUon,  33  Ind.  294 ;  Wolf  v.  Schofield,  38  Ind.  175 ; 
Peery  v.  Greenaburgh,  etc..  Turnpike  Co., 43  Ind.  321 ;  Hawley 
V.  Smithy  45  Ind.  183 ;  Blessing  v.  Blair,  45  Ind.  646 ;  Keegan 
V.  Oarpenier,  47  Ind.  597 ;  McConias  v.  HaaSj  ante,  p.  276 ;  1 
Works  Pr.,  section  538. 

The  action  of  the  trial  court  in  excluding  all  evidence  in 
any  way  tending  to  support  the  averments  of  the  first  para- 
graph of  Julian's  answer,  rendered  the  overruling  of  the  ap- 
pellant's demurrer  to  that  paragraph  a  harmless  error,  even 
if  the  paragraph  was  insufficient,  a  point  which  we  deem  un- 
necessary to  decide. 

The  third  paragraph  of  Julian's  answer  contained  much 
redundancy  which  might  have  been  eliminated  by  a  motion 
to  strike  out;  but  it  contained  averments  to  the  effect  that 
during  the  time  of  the  grievances  set  out  in  the  appellant's 
complaint,  Hopkins  was  the  treasurer  of  the  board  of  school 
trustees  of  the  town  of  Irvington,  and  made  the  payments 
complained  of  to  Lydia  R.  Putnam  as  a  teacher  in  the  pub- 
lic schools  of  said  town ;  that  said  Julian  never  had  the  cus- 
tody or  control  of  any  of  the  funds  of  said  town ;  that  he 
had  nothing  to  do  in  the  employment  of  said  teacher,  nor  in 
the  payment,  or  directing  the  payment,  of  any  money  to  her 
as  such  teacher. 

The  facts  thus  pleaded,  though  probably  they  might  have 
been  shown  under  the  general  denial,  were,  we  think,  suffi- 
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cient  to  constitute  a  defence  upon  the  part  of  Julian.  It  is 
provided  in  section  4439,  B.  S.  1881,  that  the  school  trustees 
of  a  city  or  town  shall  meet  within  five  days  after  their  elec- 
tion, and  organize  by  electing  one  of  their  number  as  presi- 
dent of  the  board,  one  as  secretary,  and  one  as  treasurer.  The 
treasurer  is  required  to  give  bond  to  the  approval  of  the  county 
auditor,  with  at  least  two  sufficient  freehold  sureties,  who  shall 
not  be  members  of  such  board.  The  president  and  secretary 
of  the  board  are  each  also  required  to  give  bond.  We  think 
it  is  plain  that  for  improper  disbursements  of  money  by  the 
treasurer,  the  other  members  of  the  board  are  not  responsi- 
ble, either  individually  or  upon  their  bonds,  unless  such  dis- 
bursements are  made  with  their  concurrence.  The  facts  stated 
in  the  third  paragraph  of  Julianas  answer  are  sufficient  to  ex- 
onerate him  from  blame  in  the  payment  of  money  to  Miss 
Putnam,  and  there  was  no  error  in  overruling  the  demurrer 
to  that  paragraph. 

We  have  examined  the  evidence  with  much  care,  and  think 
there  was  an  entire  failure  of  proof  to  make  any  case  what- 
ever for  the  appellant.  It  is  true  the  evidence  shows  that 
Julian,  Wilson  and  Hopkins  were  the  board  of  school  trustees 
of  the  town  of  Irvington;  that  Julian  was  president,  Wilson 
secretary,  and  Hopkins  treasurer  of  the  board ;  that  Miss 
Putnam,  without  any  license  as  a  teacher,  taught  in  the  pub- 
lic schools  in  said  town  during  the  term  of  office  of  the  per- 
sons above  named ;  and  that  for  such  teaching  she  was  paid 
by  Hopkins  $510.  But  there  is  no  evidence  whatever  that 
any  money  or  funds  of  any  kind  of  the  school  town  of  Irv- 
ington ever  came  into  the  hands  of  Julian,  Wilson  or  Hop- 
kins, or  that  they,  or  either  of  them,  failed  to  settle  with  their 
successors  in  office,  or  that  any  demand  was  made  upon  the 
appellees,  or  either  of  them,  before  the  commencement  of  this 
action,  for  any  money  of  said  town,  supposed  to  be  in  their 
hands  or  not  accounted  for  by  them,  as  alleged  in  the  com- 
plaint. It  is  true  that  at  the  trial  there  was  put  in  evidence 
a  report  made  to  the  county  board  by  Hopkins'  successor  in 
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office.  This  report,  from  its  dates,  purports  to  cover  the  time 
that  the  school  was  taught  by  Miss  Putnam,  and  the  officer 
making  it  claims  credits  for  payments  made  to  her.  But  as 
this  report  was  not  made  by  the  appellees^  it  is  not  shown  how 
they  are  bound  by  it.  Taking  it,  however,  as  evidence  against 
them,  it  feils  to  supply  the  proof  requisite  for  the  appellant's 
recovery.  It  does  not  show  that  the  trustees  received,  or  de- 
clined to  account  for  any  money  belonging  to  the  school  town 
of  Irvington.  The  mere  feet  of  paying  money  to  one  not 
authorized  to  teach  in  the  public  schools  does  not  of  itself 
make  them  liable.  For  all  that  appears  from  the  evidence, 
Hopkins  may  have  paid  the  teacher  out  of  his  own  money. 
To  make  the  trustees  liable  for  defalcation,  the  evidence  must 
ahow  that  they  received  public  funds  by  virtue  of  their  office, 
and  feiled  at  the  close  of  their  term  to  pay  the  same,  or  some 
part  thereof,  to  their  successors.  State  v.  Hebdy  72  Ind.  361 ; 
Bocard  v.  StatCy  ex  rel.,  79  Ind.  270 ;  Goodmne  v.  State,  ex 
reL,  81  Ind.  109. 

As  there  was  no  evidence  authorizing  a  verdict  for  the  ap- 
pellant, the  verdict  was  neither  contrary  to  evidence  nor  law, 
nor  was  there  any  error  in  the  instruction  directing  a  verdict 
for  the  appellees.  Where  there  is  no  evidence  to  sustain  a 
cause  of  action,  the  court  may  instruct  the  jury  to  find  for  the 
defendant.     1  Works  Pr.,  section  789. 

A  judgment  was  authorized  against  Wilson  on  his  default 
for  nominal  damages,  notwithstanding  the  verdictof  the  jury, 
but  as  it  was  not  aske<1  by  the  appellant,  there  was  no  error 
in  not  rendering  such  judgment. 
The  appellant's  motion  for  a  new  trial  was  rightly  overruled. 
Judgment  affirmed,  at  the  costs  of  the  school  town  of  Irv- 
ington. 

EL.L.IOTT,  J.,  did  not  participate  in  the  decision  of  this  case. 
Filed  Feb.  15, 1884. 


298  SUPREME  COURT  OF  INDIANA, 

McOlellan  et  at  v.  Robe. 
No.  11,171. 

McClellan  et  al.  v.  Robe. 

Promissory  Note. — SigruUvre  of  Makers,-— Private  CorporaHon, — DeaeripHo 
Persona. — Where  a  promissory  note,  in  the  usual  form  ''we  promise  to 
pay,"  etc.,  given  for  money  loaned  to  a  private  corporation,  is  executed 
by  certain  persons  in  their  individual  names,  with  the  addition  thereto 
of  "  Trustees  of  Oreenwood  Lodge  No,  192^  F.  and  A,  M.,"  such  addition  is 
mere  descnplio  personarwn^  and  the  note  is  the  individual  note  of  such 
persons  and  not  the  note  of  such  lodge. 

Same. — Defence, — NoiwUion, — In  an  action  upon  such  note  a  paragraph  of 
answer,  which  states  such  facts  as  the  former  validity  of  the  note,  the 
agreement  of  all  the  parties  to  a  new  contract  in  lieu  of  such  note,  the 
extinguishment  of  the  prior  contract  evidenced  by  the  note,  and  the 
validity  of  such  new  contract,  shows  a  novatiou  of  the  note  in  suit,  and 
is  a  good  defence  to  the  action. 

From  the  Johnson  Circuit  Court. 

T.  W.  Woollen  and  D.  D.  Banta,  for  appellants. 

O.  M.  Overstreet  and  A,  B.  Hunter,  for  appellee. 

HowK,  C.  J. — In  this  case  the  appellee  sued  the  appellants 
upon  a  promissory  note,  of  which  the  following  is  a  copy : 
"Greenwood,  Ind.,  April  6th,  1879. 
"  One  day  after  date  we  promise  to  pay  to  John  Robe  or 
order  five  hundred  and  fifteen  dollars,  with  interest  at  ten 
per  cent,  per  annum  from  date,  and  with  attorneys'  fees,  value 
received,  without  any  relief  whatever  from  valuation  or  ap- 
praisement laws.      (Signed)     "  Oeobge  W.  McClellan, 

"Gardiner  Wilkes, 
"William  Dorrell, 

"C.   R.   McCOLLOUM, 

"George  Sourwine, 
"Trustees  of  the  Greenwood  Lodge  No.  192,  P.  and  A.  M.*' 

It  was  alleged  in  appellee's  complaint  that  the  note,  inter- 
est and  attorneys'  fees  were  due  and  wholly  unpaid,  and 
judgment  was  demanded  for  the  sum  of  $750. 

The  appellants  jointly  answered  in  six  special  or  affirma- 
tive paragraphs,  to  each  of  which  the  appellee's  demurrers 
were  sustained  by  the  court.     They  excepted  to  these  rulings. 
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and,  declining  to  amend  or  answer  further  Judgment  was  ren- 
dered against  them  in  appellee's  fitvor  for  the  amount  due  on 
the  note  and  costs  of  suit. 

In  this  court  the  appellants  have  assigned  as  errors  the  fol- 
lowing decisions  of  the  circuit  court : 

1 .  In  overruling  their  demurrer  to  appellee's  complaint ;  and, 

2.  In  sustaining  appellee's  demurrers  to  each  of  the  six 
paragraphs  of  their  answer. 

Appellants  jointly  demurred  to  appellee's  complaint  upon 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  them.  The  point  is  made  in  argu- 
ment on  behalf  of  the  appellants  that  the  note  in  suit  upon 
its  &ce  is  not  their  note  as  individuals,  but  is  the  note  of 
Greenwood  Lodge  No.  192,  F.  and  A.  M.,  and  is  signed  hj 
them  solely  in  their  official  character  as  trustees  of  such  lodge. 

Appellants'  counsel  concede  that  this  point  has  been  de- 
cided against  them  in  a  number  of  the  decisions  of  this  court. 
Hays  V.  Orutoher,  54  Ind.  260 ;  Hayes  v.  Matthews,  63  Ind. 
412;  Hayes  V.  Brubaker J  65  Ind.  27 ;  Williams  y.  Second  Naf^l 
Banky  eto.f  83  Ind.  237.  Counsel  ask  that  we  re-examine  the 
question  and  overrule  the  cases  cited,  and  all  other  decisions 
of  this  court,  of  like  tenor  and  effect,  upon  the  point  under 
consideration.  This  we  must  decline  to  do ;  especially  so,  as 
it  seems  to  us,  that  the  cases  cited  and  referred  to  were  cor- 
rectly decided.  The  court  did  not  err  in  overruling  the  de- 
murrer to  appellee's  complaint. 

In  the  first  paragraph  of  their  answer  the  appellants  ad- 
mitted the  execution  of  the  note  in  suit,  but  said  that  they 
ought  not  to  be  held  to  pay  the  same,  because  they  say  that 
such  note  was  given  for  money  loaned  Greenwood  Lodge  No. 
192,  Free  and  Accepted  Masons,  of  which  the  appellee  at 

the  time  had  notice ;  that  afterwards,  on  the  —  day , 

18 — ,  and  after  the  note  was  due,  the  appellants  tendered  the 
money  due  thereon  to  appellee  and  demanded  the  surrender 
and  cancellation  of  the  note,  which  appellee  refused  to  ac- 
cept, but  agreed  to  and  did  release  the  appellants  from  any 
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liability  on  account  of  the  note,  and  agreed  that  he  would 
look  to  the  lodge  for  the  amount  thereof. 

The  second  paragraph  of  answer  differs  from  the  first  par- 
agraph only  in  alleging  that  after  the  note  became  due  the 
lodge  placed  the  money  in  the  hands  of  appellant  Dorrell  to 
pay  it  off;  that  Dorrell  took  the  money  and  tendered  it  to  ap- 
pellee in  full  discharge  of  the  note ;  that  appellee  refused  to 
tdke  the  money,  and  agreed  then  and  there  that  he  would  not 
hold  the  appellants  responsible  to  pay  the  note;  but  that 
Greenwood  Lodge  should  keep  the  money,  and  he  would 
look  entirely  to  the  lodge  for  the  payment  thereof. 

The  third  and  fourth  paragraphs  of  answer  are  substan- 
tially the  same  as  the  second  paragraph,  €xcq>t  that  the  fourth 
paragraph  alleged,  in  addition  to  the  same  averments  as  in 
the  preceding  paragraphs,  that  in  pursuance  of  appellee's 
agreement  to  release  the  appellants  and  look  to  the  lodge 
alone  for  payment,  the  money  was  given  back  to  the  lodge ; 
and  that  afterwards,  and  before  the  commencement  of  this 
suit,  the  lodge  became  insolvent  and  assigned  its  property  for 
the  benefit  of  its  creditors. 

In  the  fifth  paragraph  of  their  answer,  the  appellants  ad- 
mitted their  execution  of  the  note  in  suit,  but  said  they  ought 
not  to  be  held  to  pay  the  same,  because  of  the  following  facts : 
On  the  day  of  the  date  of  the  note,  the  appellee  agreed  to 
and  did  loan  the  money,  for  which  the  note  was  executed,  to 
Greenwood  Lodge  No.  192,  Free  and  Accepted  Masons,  a 
corporation  under  the  laws  of  this  State  and  authorized  to 
borrow  money  for  its  purposes,  and  the  appellants  were  the 
trustees  of  such  corporation  and  made  the  contract  with  ap- 
pellee, on  behalf  of  the  lodge,  for  the  loan  of  such  money ; 
that  the  appellee  agreed  to  take,  for  the  money  so  loaned,  the 
note  of  the  corporation,  with  the  endorsement  of  the  appel- 
lant William  Dorrell  as  surety  for  the  lodge ;  that,  in  pursu- 
ance of  such  agreement,  the  note  in  suit  was  executed  by  the 
appellants,  they  and  the  appellee  all  believing  that  the  note 
was  the  note  of  the  lodge  and  not  of  the  appellants  individ- 
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iially ;  that  thereupon  the  said  Dorrell  placed  his  name  on 
the  back  of  the  note  as  surety  for  said  makers ;  that  after- 
wards, on  the day  of  ,  18 — ,  and  after  the  note  be- 
came due,  and  while  the  appellee  and  appellants  still  believed 
that  the  note  was  the  note  of  the  lodge^  and  not  the  individual 
note  of  the  appellants,  the  lodge  placed  the  money  in  the 
hands  of  appellant  Dorrell,  who  was  still  a  trustee  of  the  lodge, 
to  pay  off  the  note;  that  Dorrell  thereupon  tendered  the 
money  to  appellee  in  full  satisfaction  of  said  debt ;  that  the 
appellee  refused  to  take  the  money,  and  in  consideration  that 
the  lodge  would  keep  the  same,  the  appellee  then  and  there 
agreed  to  discharge  Dorrell  from  any  and  all  liability  on  ac- 
count of  the  debt  or  note,  and  look  only  to  the  lodge  for  the 
payment  thereof,  to  which  the  lodge  agreed  and  consented, 
and  took  back  the  money  and  applied  it  to  other  purposes. 

The  sixth  paragraph  of  answer  contains  substantially  all 
the  allegations  of  the  fifth  paragraph,  and  in  addition  avers 
that  the  appellee  never  thereafter  claimed  or  pretended  to 
have  any  demand  against  the  appellants  on  account  of  said 
debt,  but  held  the  note,  making  no  demand  for  the  payment 
of  the  same,  except  against  the  lodge,  until  on  or  about  the 

—  day  of ,  1882,  when  the  lodge  became  and  remained 

insolvent,  and  had  made  an  assignment  for  the  benefit  of  its 
creditors. 

We  are  of  opinion  that  the  court  committed  no  error  in 
sustaining  the  appellee's  demurrers  to  either  the  first,  second, 
third  or  fourth  paragraphs  of  the  appellants'  answer.  It  is 
very  clear  that  the  tender  of  the  money  stated  in  each  of  such 
paragraphs  was  bad  as  a  plea  of  tender,  because,  in  neither 
of  the  paragraphs,  was  the  tender  continued  and  made  good 
by  an  allegation  that  the  money  was  therewith  brought  into 
court.  Nor  do  we  think  that  the  facts  stated  in  either  of  such 
paragraphs  are  su£Bcient  to  show  a  legal,  valid  and  binding 
release  of  the  appellants,  or  either  of  them,  from  liability  on 
the  note  in  suit,  because,  in  neither  of  such  paragraphs,  was 
there  any  consideration  stated  or  shown  for  the  alleged  re- 
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lease.  The  additional  &ct6  stated  in  the  fourth  paragraph  of 
answer^  that  after  the  tender  and  supposed  release  of  the  ap- 
pellants,  and  after  the  money  was  given  back  to  the  lodge,  the 
lodge  became  insolvent  and  assigned  its  property  for  the  ben- 
efit of  its  creditors,  are  also  insufficient,  as  it  seems  to  us,  to 
make  that  paragraph  a  good  defence  to  appellee's  cause  of  ac- 
tion. These  additional  facts  show,  if  they  show  anything, 
that  the  appellants  were  in  fault  in  allowing  the  lodge  to  be- 
come insolvent  before  it  had  indemnified  them  against  loss  on 
the  note  in  suit. 

We  are  of  opinion,  however,  that  the  court  did  err  in  sus- 
taining appellee's  demurrers  to  the  fifth  and  sixth  paragraphs 
of  appellants'  answer.  If  the  &cts  averred  in  these  para- 
graphs are  true,  and,  as  they  are  all  well  pleaded,  the  demurrers 
admit  their  truth,  they  show  a  complete  novation  of  the  debt 
evidenced  by  the  note  in  suit.  In  Olark  v.  BiUings,  59  Ind. 
508,  this  court  said :  "  In  every  novation  there  are  four  es- 
sential requisites :  First,  a  previous  valid  obligation ;  sec- 
ond, the  agreement  of  all  the  parties  to  the  new  contract; 
third,  the  extinguishment  of  the  old  ^contract ;  and,  fourth, 
the  validity  of  the  new  one." 

All  these  essential  requisites  of  a  novation  are  shown  to 
concur  and  exist  in  the  case  made  by  the  facts  stated  in  each 
of  the  fifth  and  sixth  paragraphs  of  answer.  It  is  true,  that 
the  extinguishment  of  the  note  in  suit,  in  the  sense  of  its  de- 
struction or  cancellation,  is  not  shown  in  either  of  such  par- 
agraphs of  answer ;  but  the  &cts  stated  therein  do  show  the 
extinguishment  of  the  debt  of  the  appellants  evidenced  by 
the  note,  and  this  was  sufficient.  Bristol,  etc,,  Oo.  v.  Probaaco, 
64  Ind.  406 ;  Jeffries  v.  Lamh,  73  Ind.  202 ;  Danis  v.  Hardy, 
76  Ind.  272 ;  Rusk  v.  Oray,  83  Ind.  589. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  overrule  the  demurrers  to  the 
fifth  and  sixth  paragraphs  of  answer,  and  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

FUed  Feb.  1, 1884. 
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No.  10,584 

State,  ex  bel.   Mitchell,  v.  Gray  et  al..  School 

Trustebb. 

ScHOOUS. — Chnstiivikmal  Law. — Edueaiion  of  Colored  Children, — The  constitu- 
tionality of  the  law  for  the  establishment  of  separate  schools  for  colored 
and  white  children  is  settled. 

Same.— i>t8ere<ion  (^  SeKool  TrusUea,— Graded  Sckoola,—Te(iehers.—The  dis- 
cretion given  by  section  4496,  R.  S.  1881,  to  school  officers  to  establish 
Beparate  schools  for  colored  children  can  not  be  controlled  by  the  courts, 
in  the  absence  of  malice  or  corruption,  nor  can  the  courts  compel  the  ad- 
mission of  a  child  to  a  school  already  over-crowded,  nor  consider  the 
competency  of  teachers,  or  the  necessity  of  the  graded  schools,  nor  deter- 
mine the  grade  to  which  a  child  is  qualified  to  be  admitted. 

From  the  Wayne  Circuit  Court. 
W.  A.  Bickk,  for  appellant. 
0.  H.  Burchenal,  for  appellees. 

Elliott,  J. — The  question  of  the  constitutionality  of  the 
act  of  May  13th,  1869,  providing  separate  schools  for  white 
and  colored  children  is  settled  by  the  previous  decisions  of 
this  court  (hry  v.  Carter,  48  Ind.  327 ;  S.  C,  17  Am.  Rep. 
738 ;  Slate,  ex  reL,  v.  Gniib,  85  Ind.  213.  Other  courts  have 
taken  the  same  view  of  the  subject  as  our  own.  Ward  v. 
Flood,  48  Cal.  36 ;  8.  C,  17  Am.  Rep.  405 ;  State,  ex  reL,  v. 
MeCann,  21  Ohio  St.  198 ;  United  States  v.  Bunton,  13  Rep.  360. 
The  question  of  the  wisdom,  justice  or  expediency  of  such 
a  statute  is  one  for  the  Legislature,  and  not  for  the  courts. 

Section  3  of  the  act  of  March  5th,  1877,  secures  to  col- 
ored children  school  privileges  and  prohibits  school  officers 
from  denying  them  such  privileges,  but  it  leaves  to  the  school 
authorities  of  the  locality  a  broad  discretion.  The  duty  of 
determining  whether  separate  schools  shall  or  shall  not  be 
organized  is  lodged  in  the  local  school  officers,  and  it  would 
be  a  usurpation  of  power  for  the  courts  to  wrest  it  from  them. 
Confusion  and  evil  would  result  from  an  attempt  on  the  part 
of  the  courts  to  decide  what  local  measures  are  wise  or  un- 
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wise,  expedient  or  inexpedient,  and  the  fundamental  princi- 
ple that  courts  can  not  interfere  with  the  exercise  of  discre- 
tionary powers  conferred  upon  officers  or  inferior  tribunals 
would  be  violated.  Courts  can  not  undertake  the  govern- 
ment of  town,  township  or  city  school  affairs  any  more  than 
they  can  undertake  to  govern  in  other  municipal  affairs. 
Whether  a  township,  town  or  city  requires  separate  schools 
is  a  question  for  the  decision  of  the  local  school  officers.  If 
the  local  officers  should  deny  all  school  privileges,  then,  doubt- 
less, the  courts  might  interfere,  but  they  can  not  decide  upon 
the  question  whether  the  school  privileges  shall  be  supplied 
by  separate  schools,  or  by  schools  common  to  all. 

The  return  to  the  alternative  writ  was  sufficient  without 
describing  in  detail  the  several  school-houses  of  the  town- 
ship. We  think  it  was  sufficient  for  the  school  officers  to 
state  that  they  had  provided  schools  for  colored  children  with 
all  the  rights  privileges  and  advantages  of  other  schools 
without  specifically  describing  these  rights,  privileges  and 
advantages: 

The  return,  in  addition  to  the  averment  to  which  we  have 
referred,  alleges  that  the  school  which  the  relator  left  was 
capable  of  accommodating  him  and  conferring  the  school 
privileges  provided  by  law,  but  that  the  one  to  which  he  de- 
manded admission  was  full  and  could  furnish  him  neither 
room  nor  facilities  for  study.  This  allegation  was  of  itself 
sufficient  to  make  the  return  good.  If  there  was  no  room 
for  the  relator  in  the  school  to  which  he  demanded  admission, 
certainly  the  courts  can  not  compel  admission.  Whether  the 
relator  would  have  a  right  to  compel  the  school  officers  to 
furnish  adequate  school  privileges  is  not  here  the  question. 
The  question  here  is  whether  he  can  rightfully  ask  the  courts 
to  push  him  into  a  school  already  filled  to  its  utmost  capacity. 

The  statute  provides  that  when  any  child  attending  any 
colored  school  ^^  shall,  on  examination  and  certificate  of  his  or 
her  teacher,  show  to  the  trustee  or  trustees  of  any  township, 
town,  or  city  that  he  or  she  has  made  a  sufficient  advancement 
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to  be  placed  in  a  higher  grade  than  that  afforded  by  such  col- 
ored school,  he  or  she  shall  be  entitled  to  enter  the  school 
provided  for  white  children  of  a  like  grade/'  It  is  thus  made 
an  indispensable  condition  to  a  right  to  enter  a  graded  school 
that  the  child  demanding  admission  shall  pass  an  ezamina* 
tion  and  receive  a  certificate.  It  is  averred  in  the  return  that 
no  such  examination  was  passed  and  no  certificate  issued,  and 
this  bars  a  right  to  admission  to  a  graded  school  on  the 
ground  of  proficiency  in  study.  The  Legislature  have  ample 
power  to  regulate  these  matters,  and  it  is  for  us  to  respect 
and  enforce  the  law  as  it  is  written  on  our  statute  books. 

It  is  said  by  the  relator's  counsel  that  the  purpose  of  the 
law  may  be  defeated  by  the  employment  of  teachers  who  are 
not  capable  of  imparting  the  knowledge  requisite  to  advance- 
ment to  a  graded  school.  This  argument  is  not  relevant  to 
the  issue  joined,  but,  if  it  were,  it  does  not  prove  that  courts 
can  supply  a  remedy.  Courts  can  neither  employ  nor  dis- 
charge teachers,  nor  can  they  enter  upon  an  examination  to 
determine  their  capacity  or  lack  of  capacity,  for  that  duty  is 
committed  to  the  local  authorities.  No  doubt,  if  it  were 
shown  that  the  local  officers  were  acting  corruptly  or  ma- 
liciously and  to  the  injury  of  the  scholar,  the  law  would  give 
redress,  but  where  public  officers  merely  err  in  judgment 
while  fairly  exercising  discretionary  powers  with  which  the 
law  invests  them,  there  can  be  no  judicial  interference. 
Courts  can  not  decide  upon  the  merits  and  competency  of 
teachers,  for  the  plain  reason  that  the  law  invests  the  local 
school  officers  with  that  duty.  It  is  the  theory  of  the  law 
that  the  local  authorities  will  justly  perform  that  duty,  and 
that,  if  they  fail,  the  voters  will  displace  them  at  the  proper 
time  and  in  the  appropriate  manner.  At  all  events,  no  prin- 
ciple of  law  or  justice  will  justify  the  courts  in  assuming  the 
government  of  schools. 

The  mental  capacity  of  the  child  demanding  admission  to 
the  school  was  not  in  issue,  but  if  it  had  been  the  only  method 
Vol.  93.— 20 
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by  which  that  could  be  determined  is  that  pointed  out  by 
statute,  namely,  an  examination  by  his  teacher.  Teachers 
and  not  courts  examine  the  scholars  and  issue  certificates  as 
to  their  proficiency  in  their  studies.  If  the  teacher  fails  in 
his  duty,  the  proceeding  must  be  against  him  and  not  against 
the  trustees  who  are,  by  law,  required  to  act  upon  his  certificate. 
The  relator  offered  to  prove  the  number  of  grades,  and  the 
number  of  teachers  in  the  school  organized  for  white  chil- 
dren, but  the  court  declined  to  admit  this  testimony.  We  do 
not  think  there  was  error  in  this.  It  was  for  the  school  trus- 
tees to  determine  the  number  of  teachers  required  as  well  as 
the  grades  that  should  be  established.  The  number  of  teach- 
ers and  grades  necessarily  depend  upon  the  number  of  schol- 
ars, and  the  wants  of  the  school,  and  is  a  matter  to  be  settled 
by  the  school  officers.  This  case  illustrates  the  reasonable- 
ness of  this  rule  of  law.  Very  few  children  attended  the  col- 
ored school,  while  the  attendance  at  the  white  was  very  large, 
and  it  is  obvious  that  the  corps  of  teachers  and  course  of  in- 
struction necessary  in  the  one  were  very  different  from  those 
required,  in  the  other.  Some  officer  or  officers  must  pass 
upon  and  decide  the  question  of  what  is  necessary  in  each 
case,  and  so  long  as  there  is  no  corrupt  or  malicious  act,  and 
no  perversion  of  power,  courts  must  leave  the  matter  in  the 
hands  of  those  to  whom  the  law  has  entrusted  it.  There  can,  of 
course,  be  no  denial  of  educational  privileges,  no  total  ex- 
clusion from  schools,  except  for  cause,  but  there  may  be  rules 
and  regulations  for  their  government,  and  these  rules  and 
regulations  courts  are  bound  to  respect.  We  can  not  disturb 
the  finding  on  the  evidence. 

Judgment  affirmed. 

Filed  Feb.  15, 1884. 
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BoABD  OP  Commissioners  of  Hancock  County  v.  Mitch- 
ell. 

County  Officers. — Purehaae  of  Blanks, — Without  some  authority  conferred 
by  statute,  a  county  officer  has  no  authority  to  make  the  county  liable 
for  printed  blanks  necessary  for  his  use  as  an  officer;  and  as  to  blanks 
for  "proof  of  posting  notices,"  "semi-annual  cash  accounts,"  and  "elec- 
tion notices,"  and  "  labels,"  there  is  no  such  authority ;  nor  as  to  "  ad- 
ministrator's deeds,"  unless  the  purchase  be  made  under  the  direction  of 
the  court. 

From  the  Hancock  Circuit  Court. 

/.  A.  New  and  /.  W,  JoneSy  for  appellant. 

CoLEEiCK,  C. — The  appellee  presented  to  the  board  of 
commissioners  of  Hancock  county,  for  allowance  an  account, 
for  printed  blanks  and  stationery  furnished  by  him,  in  Octo- 
ber and  November,  1882,  to  the  clerk,  sheriff  and  other  offi- 
cers of  the  county.  The  claim  being  disallowed  by  the  board, 
he  appealed  from  its  decision  to  the  circuit  court,  where 
issues  in  the  case  were  formed  and  submitted  to  the  court  for 
trial,  resulting  in  the  rendition  of  a  judgment  in  his  favor. 
A  motion  for  a  new  trial  was  made  and  overruled.  The  ap- 
pellant assigns  as  error,  with  others,  for  the  reversal  of  the 
judgment,  the  ruling  of  the  court  on  the  motion  for  a  new 
trial.  One  of  the  causes  assigned  in  support  of  the  motion 
was  that  the  decision  of  the  court  was  not  sustained  by  suflS- 
cient  evidence  and  was  contrary  to  law. 

The  court,  in  its  findings,  designated  the  particular  items 
in  the  account  allowed  by  the  court  that  constituted  the  sum 
for  which  judgment  was  rendered,  as  follows :  "  Proof  of  post- 
ing notices,  $4.50 ;  administrators'  deeds,  $4.75 ;  semi-annual 
cash  accounts,  $16.70,  and  election  notices,  $4."  The  evi- 
dence, which  is  in  the  record,  shows  that  the  appellee  fur- 
nished, at  the  request  of  the  county  clerk,  the  articles  specified 
in  the  first  four  items  of  the  account  as  above  set  forth,  and 
in  the  absence  of  any  order  or  direction  of  the  court  author-  • 
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izing  their  purchase,  and  that  the  notices  mentioned  in  the 
last  item  were  furnished  by  the  appellee  at  the  request  of  the 
sheriff.  The  blanks  referred  to  in  the  first  three  items  were 
proctired  by  the  clerk  for  the  use  of  executors  and  adminis- 
trators in  the  settlement  of  estates. 

The  most  important  question  involved  in  the  case,  as  pre- 
sented by  the  record,  is  whether  a  county  can  be  rendered  lia- 
ble to  pay  debts  contracted  by  its  officers  in  the  purchase  of 
printed  blanks  required  by  them  in  the  performance  of  their 
official  duties.  The  solution  of  this  question  in  the  affirma- 
tive depends  solely  upon  the  existence  of  some  power  granted 
by  statute  authorizing  county  officers  to  make  such  purchases 
at  the  expense  of  the  county.  In  the  absence  of  authority 
so  conferred  they  possess  no  such  power.  The  statute  pro- 
vides that  "  In  no  case  shall  money  be  paid  out  of  any  county 
treasury  for  any  printed  blanks  for  the  use  of  any  county  of- 
ficer, except  printed  heads  and  rulings  in  record-books  and 
receipts  given  by  treasurers,  and  quietuses  and  other  receipts 
given  by  auditors,  for  which  no  fee  is  allowed  by  law ;  nor 
shall  any  board  of  county  commissioners  make  any  allowance 
to  any  county  officer  for  any  printed  blanks  used  by  such  of- 
ficers, except  for  the  use  of  the  county ;  nor  shall  any  board 
of  county  commissioners  make  any  order  for  the  payment  of 
any  money  out  of  the  county  treasury  for  stationery  for  the 
use  of  any  county  officer,  except  for  the  use  of  the  county.'^ 
R.  S.  1881,  section  6028.  This  provision  is  mandatory,  and 
expressly  prohibits  the  payment  of  any  money  out  of  the 
<5ounty  treasury  "for  any  printed  blanks''  "for  the  use  of  any 
county  officer  "  other  than  the  blanks  therein  excepted.  The 
purpose  of  the  Legislature  to  limit  the  power  of  county  offi- 
cers to  bind  the  county  for  stationery  and  printed  blanks 
purchased  by  them,  to  such  articles  as  are  required  for  the  use 
of  the  county,  is  clearly  evinced  in  the  enactment  of  this 
statute,  which  must  be  construed  so  as  to  execute  the  evident 
purpose  of  the  Legislature  in  restraining,  within  the  limits 
80  wisely  and  properly  prescribed,  the  power  that  county  of- 
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ficers  otherwise  might  arbitrarily  assume  and  recklessly  ex- 
ercise in  the  purchase  of  such  articles  at  the  expense  of  the 
county.  The  blanks  furnished  by  the  appellee  were  not  pur- 
chased for  the  use  of  the  county^  and  do  not  come  within  the 
exception  named  in  the  statute,  therefore,  in  the  absence  of 
other  statutory  provisions  authorizing  their  purchase  at  the- 
expense  of  the  county,  he  must  look  to  the  officer  personally 
who  purchased  them.  Section  2465,  R.  S.  1881,  provides 
that  "The  clerk  of  each  circuit  court  shall,  under  the  super- 
vision and  direction  of  the  court  and  at  the  expense  of  the 
county,  *  *  *  procure  and  keep  in  his  office,  for  the  use 
of  executors  and  administrators  appointed  by  the  court,  a 
suitable  supply  of  printed  blanks  prepared  in  conformity  with 
the  provisions  of  this  act,  and  shall  furnish  to  each  executor 
or  administrator,  upon  the  issuing  of  letters  and  from  time  to 
time  thereafter,  the  necessary  number  and  kind  of  such  blanks, 
proper  for  the  settlement  of  the  estate."  It  will  be  observed 
that  the  blanks  referred  to  are  to  be  procured  by  the  clerk 
**  under  the  supervision  and  direction  of  the  court."  Under 
this  provision  of  the  statute,  the  clerk  has  no  power  or  au- 
thority to  procure  such  blanks  at  the  expense  of  the  county 
except  in  the  manner  therein  provided.  In  this  case  the 
blanks  which  were  furnished  to  the  clerk  for  the  purposes 
named  in  the  statute  were  procured  by  him  without  the 
"supervision  and  direction  of  the  court."  To  sanction  this 
we  must  ignore  the  statute,  and  hold  that  its  requirements 
need  not  be  respected  or  complied  with,  and  that  the  power 
to  ascertain  and  determine  "  the  necessary  number  and  kind 
of  such  blanks,  proper  for  the  settlement  of  such  estate,"  may 
be  exercised  by  the  clerk,  in  lieu  of  the  court,  as  provided  in 
the  statute.  To  divest  the  court  of  this  power,  where  it 
solely  rests,  and  confer  it  upon  the  clerk,  would  be  an  un- 
warranted usurpation  by  us  of  legislative  functions  which  we 
do  not  possess.  It  is  our  duty  to  construe  statutes  as  we  find 
them,  and  so  construing  this  statute  we  hold  that  the  clerk 
has  no  power,  under  its  provisions,  to  procure  such  blanks  at 
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the  expense  q{  the  county  except  ^*  under  the  supervision  and 
direction  of  the  court."  We  are  not  aware  of  any  other  stat- 
ute necessary  to  be  considered  in  this  case  in  determining  the 
power  of  the  clerk  to  purchase,  at  the  expense  of  the  county, 
the  blanks  which  he  procured  from  the  appellee. 

The  fourth  item  in  the  account  was  for  slips  or  labels  upon 
which  numbers  corresponding  with  those  of  the  cases  on  the 
docket  of  the  court  were  printed,  which  labels  or  slips  were 
attached  to  the  several  apartments  of  the  clerk's  desk,  in  which 
the  papers  in  each  case  were  separately  kept,  for  the  con- 
venience of  the  clerk  and  attorneys.  There  was,  and  is,  no 
law  requiring  their  use.  They  were  purchased  by  the  clerk 
at  his  own  instance,  and  without  any  order  or  direction  of  the 
court  authorizing  their  purchase.  By  purchasing  them  he 
may  have  created  an  absolute  charge  against  himself,  but  not 
against  the  county.     See  Board,  etc.,  v.  Btirford,  post,  p.  383. 

As  to  the  last  item  allowed  by  the  court,  we  think,  but  do 
not  decide  the  question,  as  it  is  not  before  us,  that  the  sheriff, 
in  the  performance  of  the  duty  imposed  upon  him  by  law,  to 
give  notice  of  the  time  and  places  of  holding  elections,  R. 
S.  1881,  section  4679,  has  a  right  to  demand  and  receive  from 
the  county  compensation  for  the  services  rendered,  and  re- 
muneration for  the  expenses  incurred  by  him.  There  is  no 
provision  of  the  statute  specially  providing  for  the  payment 
of  such  claim,  but  it  is  probably  covered  by  section  6874,  R. 
S.  1881,  which  provides  that  "  In  all  cases  where  fhe  sheriff 
shall  perform  any  service  for  the  county,  required  by  law  to 
be  performed  by  him,  and  there  is  no  provision  for  its  pay- 
ment, the  board  of  county  commissioners  shall  allow  and  pay 
such  sheriff  the  same  compensation  as  is  allowed  by  law  for 
similar  services ;  but  the  sheriff  shall  make  out  an  itemized 
statement  of  all  such  service  performed  for  such  county,  before 
such  allowance  is  made ;  but  such  allowance  shall  not  be  made 
unless  such  statement  shall  be  filed  with  the  auditor  ten  days 
before  the  commissioners^  court  meets,  and  any  citizen  may 
resist  the  allowance  of  said  account." 
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The  appellee,  if  he  has  any  claim  for  printing  the  notices 
referred  to,  must  resort  to  the  sheriff  for  its  payment,  as  they 
were  fornished  at  his  request,  and  the  sheriff,  after  paying  the 
claim,  can,  if  he  is  entitled  to  reimbursement  out  of  the  county 
treasury,  obtain  it,  under  the  statute  to  which  we  have  re- 
ferred, by  complying  with  its  provisions.  The  appellee  had 
no  claim  against  the  county  for  the  work  so  performed  by  him. 

It  follows  from  the  conclusions  reached  by  us,  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial,  as  the  decision 
was  not  sustained  by  sufficient  evidence,  and  was  contrary  to 
law. 

Per  Curiam. — The  judgment  of  the  court  below  is  re- 
versed, at  the  costs  of  the  appellee,  with  instructions  to  the 
court  to  sustain  the  motion  for  a  new  trial,  and  for  further 
proceedings  in  accordance  with  this  opinion. 

Filed  Jan.  90, 1884 
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County  Treasurer. — Suit  <m  Bond  by  CowUy  Auditor. — ComplainL — il&ofo- 
meni.  — A  complaint  by  the  State,  on  the  relation  of  the  county  auditor, 
upon  the  bond  of  a  county  treasurer,  for  failure  to  pay  over  public 
money  as  required  by  law,  which  fails  to  allege  that  the  relator  was  in- 
structed to  sue  by  the  State  Auditor  or  county  commissioners  as  the 
statute,  section  185, 1  B.  S.  1876,  p.  117,  provides,  is  not  bad  on  demui^ 
rer.  The  matter  does  not  affect  the  merits,  and  if  available  it  must 
be  by  answer  in  abatement. 

Same. — Approval  ofSeUlement  by  County  Commissionen, — E$toj^pd. — Gate  Ex- 
plained, — One  paragraph  of  a  complaint  on  a  county  treasurer's  bond, 
after  alleging  the  facts  relied  on  as  a  cause  of  action,  anticipated  the  de- 
fence unnecessarily,  by  alleging  that  by  fraud  and  mistake  the  board  of 
county  commissioners  had  approved  the  annual  settlement  as  stated  by 
the  treasurer,  and  had  afterwards  revoked  their  order  of  approval. 

Hdd,  that  an  answer  to  the  whole  complaint,  averring  such  settlement 
and  approval  by  way  of  estoppel,  was  bad. 

Heidj  also,  that  such  settlement  and  approval  is  not  a  jndicial  act.  but 
merely  ministerial,  and  the  act  stands  merely  as  an  admission  which 
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concludes  nobody,  precisely  like  a  settlement  between  priTate  perBons. 
Board,  ete.,  y.  Saundenf  17  Ind.  437,  explained. 

From  the  Randolph  CSrcuit  Court. 

W,  W.  Ganaday  X,  W.  Study  and  Z).  TarpiCy  for  appellants. 
W.  A.  Thompson,  A,  0.  Marsh  and  J.  W.  ThompsoUy  for 
appellee. 

NiBLACK,  J. — ^Action  by  the  State,  on  the  relation  of  George 
N.  Edger,  auditor  of  Randolph  county,  against  Harrison  P. 
Hunt,  late  treasurer  of  that  county,  as  principal,  and  Allen 
Golliher  and  twenty-six  other  persons  as  sureties,  upon  a 
county  treasurer's  bond. 

The  complaint  was  in  three  paragraphs.  Each  paragraph 
charged  that  Hunt,  while  in  office,  had  received  large  sums 
of  money  belonging  to  the  several  funds  under  his  control, 
which  he  had  refused  to  pay  over,  or  to  account  for,  as  re- 
quired by  law.  The  third  paragraph,  in  addition,  charged 
that  Hunt,  near  the  close  of  his  term  of  office,  made  a  false 
and  fraudulent  report  of  the  amount  of  money  in  his  hands 
to  the  board  of  commissioners  of  the  county  of  Randolph, 
which  the  board  were  fraudulently  induced  to  accept  and  ap- 
prove, but  which  acceptance  and  approval  had  been,  upon 
due  notice,  and  before  the  commencement  of  this  action,  re- 
voked and  set  aside.  Demurrers  for  want  of  sufficient  fects 
were  filed  to  each  paragraph  of  the  complaint,  and  were  over- 
ruled as  to  all  of  the  paragraphs. 

The  defendants  then  answered  in  eight  paragraph}?.  The 
first,  third,  fourth  and  seventh  paragraphs,  each  in  a  slightly 
different  form,  pleaded  the  acceptance  and  approval  of  Hunt's 
report  by  the  board  of  commissioners  as  an  adjudication  of 
the  matters  involved  in,  and  hence  in  estoppel  of,  the  action, 
and  demurrers  were  sustained  to  each  of  those  paragraphs. 

The  fifth  paragraph  was  in  general  denial,  and  issue  was 
joined  upon  the  remaining  paragraphs. 

The  court  tried  the  cause,  and  at  the  request  of  the  defend- 
ants made  a  special  finding  of  the  facts.     This  special  find- 
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ing,  with  the  conclusions  of  law  thereon,  may  be  summarized 
as  follows :  That  the  defendant  Harrison  P.  Hunt,  having 
been  duly  elected  treasurer  of  Randolph  county,  entered  upon 
the  discharge  of  the  duties  of  his  office  on  the  8th  day  of 
September,  1875,  and  continued  to  serve  as  such  treasurer  for 
the  term  of  two  years ;  that,  prior  to  entering  upon,  the  du- 
ties of  his  office,  the  said  Hunt,  with  the  other  defendants  as 
his  sureties,  executed  the  bond  in  suit,  as  his  official  bond, 
in  the  penal  sum  of  $225,000;  that  on  the  12th  day  of  June, 
1877,  the  said  Hunt  exhibited  to  and  filed  with  the  board  of 
commissioners  of  the  county  of  Randolph,  his  annual  report, 
purporting  to  give,  upon  his  oath,  a  summary  of  his  official 
transactions  as  treasurer  during  the  fiscal  year  commencing 
on  the  1st  day  of  June,  1876,  and  ending  on  the  31st  day  of 
May,  1877,  and  of  the  balances  of  moneys  in  his  hands  be- 
longing to  the  different  funds  under  his  control  on  the  last 
named  day ;  that  said  board,  after  an  examination  thereof  in 
open  court,  accepted  and  approved  said  report,  and  ordered 
it  to  be  spread  upon  the  record  of  their  proceedings  upon  the 
assumption  that  it  was  the  regular  annual  settlement  of  the 
said  Hunt,  as  treasurer,  with  the  board  for  the  year  to  which 
it  referred,  and  that  it  contained  a  correct  statement  of  his 
transactions  as  such  treasurer  during  that  year ;  that  consid- 
ering the  skill  and  great  length  of  time  which  would  have 
been  required,  it  was  impracticable  for  the  board  to  examine 
all  the  books  and  papers  necessary  to  a  full  understanding  of 
all  the  matters  to  which  reference  was  in  general  terms  made 
in  the  report  so  submitted  to  them,  and  having  no  notice  of 
any  mistake  therein,  and  believing  the  same  to  be  in  all  things 
correct,  the  board  relied  alone  upon  its  statements  when  they 
accepted  and  approved  said  report ;  that  a  short  time  prior  to 
the  time  at  which  said  report  was  submitted  to  the  board  of 
commissioners,  one  William  D.  Kiser,  who  was  then  auditor 
of  the  said  county  of  Randolph,  prepared  a  settlement  sheet 
between  him  as  auditor  and  the  defendant  Hunt  as  treasurer ; 
that  said  Kiser,  in  making  out  said  settlement  sheet,  acted 


314  SUPREME  COURT  OF  INDIANA, 

Hunt  etaLv.  The  State,  ex  reL  Edger,  Auditor. 

mainly  upon  information  derived  from  official  records,  and 
from  memorandums  within  his  reach,  receiving  only  slight 
personal  assistance  from  Hunt,  the  treasurer ;  that  the  report 
submitted  by  Hunt  to  the  board  of  commissioners  was  not 
prepared  by  him,  but  was  written  under  his  general  direc- 
tion by  a  person  employed  in  his  office ;  that  the  report,  as  to 
the  particular  matters  in  controversy,  adopted  the  items  and 
calculations  contained  in  the  settlement  sheet  made  by  Kiser ; 
that  in  said  settlement  sheet  two  items  of  credit  were  allowed 
to  Hunt,  as  follows : 

^'Second  instalment  unpaid $62,315.86 

Total  delinquencies 38,309.62/' 

That  these  items  of  credit  were  carried  into  the  report ;  that 
of  the  amount  of  the  second  instalment  for  which  Hunt  so 
took  credit  in  his  report,  $9,944.66  was  for  delinquent  taxes> 
which  was  also  included  in  the  amount  of  total  delinquencies, 
constituting,  as  has  been  seen,  the  next  item  of  credit ;  that 
in  this  way  Hunt  received  credit  twice  in  his  report  for  the 
sum  of  $9,944.66 ;  that  Hunt's  aggregate  receipts  during  the 
year  ending  May  31st,  1877,  were  $92,461.64;  that  his  total 
disbursements  during  that  period  were  only  $82,517.08,  leav- 
ing in  his  hands  unaccounted  for  by  his  report,  and  which  he 
has  ever  since  retained,  the  above  named  sum  of  $9,944.66 ; 
that  he  had,  at  the  time  of  the  commencement  of  this  suit, 
accounted  for  and  paid  over  all  moneys  which  had  come  into 
his  hands  as  treasurer  except  this  sum  of  $9,944.56 ;  that 
about  the  1st  of  September,  1877,  the  board  of  commission- 
ers, for  the  first  time,  received  information  that  the  report  of 
Hunt  made  to  them,  as  herein  above  stated,  did  not  give  the 
true  financial  condition  of  the  county  at  the  time  it  was  sub- 
mitted ;  that  on  the  5th  day  of  said  month  of  September  the 
commissioners  caused  a  notice  in  writing  to  be  served  on 
Hunt,  conveying  to  him  the  nature  of  the  information  which 
they  had  received,  and  informing  him  that  on  the  10th  day 
of  that  month  they  would  proceed  to  re-examine  his  said  re- 
port, and  to  enquire  whether,  in  fact,  it  was  erroneous  in  any 
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of  the  respects  to  which  their  information  extended ;  that 
Hunt  fitiled  to  attend  the  meeting  of  the  board  of  commis- 
sioners on  the  day  lastly  above  named ;  that  the  board  never- 
theless proceeded  on  that  day  to  re-examine  said  report^  and 
to  more  particularly  enquire  into  the  accuracy  of  the  same ; 
that,  as  a  result  of  such  re-examination  and  enquiry,  the 
board  came  to  the  conclusion  that  said  report  was  materially 
inaccurate,  and  thereupon  entered  an  order  revoking  and  set- 
ting aside  their  former  order  accepting  and  approving  the 
same,  and  ordering  and  instructing  the  relator  herein,  as  the 
auditor  of  the  county,  to  institute  this  action ;  that  there- 
after, and  before  the  commencement  of  this  suit.  Hunt  was 
notified  of  the  inaccuracy  of  his  report,  and  specially  re- 
quested to  pay  over  the  amount  of  money  still  remaining  in 
his  hands;  that  for  matters  occurring  subsequent  to  the  time 
of  filing  his  report  Hunt  was  entitled  to  a  further  credit  of 
$933.42,  leaving  a  balance  in  his  hands  as  money  inadvert- 
ently, as  above,  unaccounted  for  at  the  time  of  the  com- 
mencement of  this  action,  that  is  to  say,  on  the  12th  day  of 
September,  1877,  the  sum  of  $9,011.12;  that  there  was  due 
for  interest  at  the  time  of  the  trial  the  sum  of  $1,628.77 ; 
that  adding  the  sum  of  $901.11  for  penalty  due  under  the 
statute,  there  was  due  from  Hunt,  as  the  late  treasurer  of  the 
county,  the  aggregate  sum  of  $11,441. 

Upon  these  facts  the  court  came  to  the  conclusion  that  the 
plaintiff  was  entitled  to  have  judgment  against  Hunt  and 
his  sureties  upon  the  bond  described  in  the  complaint  for 
said  sum  of  $11,441.  The  defendants  excepted  to  the  con- 
clusion at  which  the  court  thus  arrived,  and  in  addition 
moved  for  judgment  in  their  favor  upon  the  special  finding 
of  facts  upon  the  ground  that  the  acceptance  and  approval 
of  Hunt^s  report  by  the  commissioners  operated  as,  and  was 
in  fact,  an  adjudication  in  their  favor  of  the  matters  in  con- 
troversy. But  that  motion  was  overruled,  and  judgment  was 
given  against  the  defendants  for  the  sum  of  $11,441,  specified 
as  above. 
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The  first  and  second  paragraphs  of  the  complaint  each  failed 
to  aver  that  the  relator  had  been  instructed,  either  by  the 
auditor  of  state  or  the  proper  board  of  commissioners,  to  in- 
stitute this  suit,  and  for  that  reason  it  is  claimed  that  the  de- 
murrers to  both  of  those  paragraphs  ought  to  have  been  sus- 
tained. 

The  act  of  December  21st^  1872^  contained  sections  as  fol- 
lows: 

"Section  184.  If  any  such  county  treasurer  shall  refuse 
or  neglect  to  pay  over  all  moneys,  as  provided  herein,  he  and 
his  sureties  shall  be  held  liable  to  pay  the  full  amount  which 
he  should  have  paid  over,  together  with  the  interest  and  ten 
per  centum  damages. 

"  Section  185.  In  any  such  case,  the  county  auditor,  on  be- 
ing instructed  to  that  effect  by  the  auditor  of  state,  or  by  the 
board  of  county  commissioners,  shall  cause  suit  to  be  insti- 
tuted against  such  county  treasurer  and  his  sureties,^'  etc.  1 
R.  S.  1876,  p.  117. 

Whether,  in  an  action  like  this,  an  averment  that  the  suit 
was  instituted  either  by  order  of  the  auditor  of  state  or  of 
the  board  of  commissioners,  is,  in  any  view,  a  material  aver- 
ment of  the  complaint,  is  a  question  we  have  not  considered, 
and  need  not  consider  at  the  present  hearing.  It  is,  in  any 
event,  a  question  which  does  not  go  to  the  merits  of  the  ac- 
tion, and  hence  is  not,  as  it  was  not  in  this  case,  raised  by  a 
demurrer  for  want  of  sufficient  facts.  Judged  from  the  stand- 
point afforded  by  analogous  cases,  the  question  is  one  which 
can  only  be  presented  by  an  answer  in  abatement.  American 
Ins,  Co.  V.  WeUmany  69  Ind.  413,  and  authorities  cited. 

As  we  have  observed,  the  third  paragraph  of  the  complaint 
set  up  affirmative  matter  in  avoidance  of  the  settlement  made 
by  Hunt  with  the  board  of  commissioners.  While  the  prac- 
tice of  averring  matters  in  the  complaint  in  anticipation  of 
some  particular  defence  is  not  very  usual,  and  may  have  en- 
countered some  unfavorable  criticism,  it  is  nevertheless  per- 
missible in  cases  like,  or  similar  in  principle  to,  the  one  made 
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by  this  third  paragraph ;  that  is  to  say,  where  such  matters  are 
connected  with,  and  give  greater  force  and  effect  to,  the  wrong 
complained  of.  GhicagOy  etc,y  R.  R,  Co.  v.  West^  37  Ind. 
211 ;  IhiPoTd  V.  Becky  81  Ind.  271. 

The  paragraphs  of  answer,  setting  up  the  commissioners' 
settlement  with  Hunt  as  an  adjudication  and  an  estoppel,  pur- 
ported to  be  pleaded  as  defences  to  the  whole  complaint.  They 
were,  however,  clearly  bad  as  answers  to  the  third  paragraph 
which  had  anticipated  the  defence  presented  by  each  one  of 
them  by  averring  fraud  and  mistake  in  the  settlement.  An 
answer,  purporting  to  be  a  defence  to  the  whole,  but  bad  as  to 
a  part,  of  the  complaint,  is  insufficient  upon  demurrer.  Louis 
v.  Arfordy  21  Ind.  235 ;  Summers  v.  VaughaUy  35  Ind.  323  (9 
Am.  R.  741) ;  Alvord  v.  Essnery  45  Ind.  156 ;  Mussdman  v. 
Crav€7i8y  47  Ind.  1 ;  Allen  v.  Randolph,  48  Ind.  496 ;  Douch 
V.  Bliasy  80  Ind.  316. 

We  need  not,  therefore,  enquire  whether  these  paragraphs 
of  answer  would  have  constituted  good  defences  if  they  had 
been  pleaded  only  to  the  first  and  second  paragraphs  of  the 
complaint.  It  is  enough  for  our  present  purpose  to  hold  that 
they  were  bad  as  answers  to  the  entire  complaint ;  besides,  it 
is  made  apparent  by  the  special  finding  of  the  facts,  that  all 
the  matters  relied  on  as  defences  by  these  paragraphs  of  an- 
swers were  in  evidence  at  the  trial  under  some  other  paragraph 
of  the  same  pleading,  and  hence,  conceding  that  the  demurrers 
were,  as  an  abstract  proposition,  erroneously  sustained  to  the 
paragraphs  of  answer  in  question,  no  real  injury  resulted  to 
the  defendants  from  the  decisions  of  the  circuit  court  in  that 
respect. 

But  it  is  contended,  that  independently  of  all  questions 
presented  by,  or  argued  upon,  the  pleadings,  the  defendants 
were  entitled  to  judgment  on  the  special  finding  of  the  fects, 
upon  the  ground  that  the  settlement  found  to  have  been  made 
between  Hunt  and  the  board  of  commissioners  constituted  an 
adjudication  upon,  and  a  release  of  the  defendants  from  all 
further  liability  on  account  of  the  matters  embraced  within 
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such  settlement,  and  that  the  liability  thus  released  was  not 
reinstated  by  the  subsequent  action  of  the  board  setting  aside 
their  order  accepting  and  approving  the  settlement. 

The  county  commissioners  have  power,  amongst  other 
things,  "  to  audit  the  accounts  of  all  officers  having  the  care, 
management,  collection,  or  disbursement  of  any  money  be- 
longing to  the  county,  or  appropriated  for  its  benefit/'  1  R. 
S.  1876,  p.  353 ;  R.  S.  1881,  section  5745. 

It  is  also  provided  that  "  The  treasurer  shall  annually  make 
complete  settlement  with  the  board  of  county  commissioners, 
at  the  regular  June  tserm  thereof,  and  shall,  at  the  expiration 
of  his  term,  deliver  to  his  successor  all  public  money,  books 
and  papers  in  his  possession.''  1  R.  S.  1876,  p.  906,  section 
13;  R.  S.  1881,  section  5925. 

As  an  examination  of  the  various  statutes  bearing  upon 
the  subject  will  disclose,  the  boards  of  commissioners  have 
large  powers"  in  reference  to  the  business  affiiirs  of  their  re- 
spective counties.  In  addition  to  the  power  to  audit  the  ac- 
counts of  all  officers  having  the  care  and  management  of  the 
money  belonging  to  the  counties,  they  have  jbl  general  con- 
trol of  the  property  of  the  various  counties,  allow  accounts, 
direct  the  raising  of  sums  of  money  to  pay  expenses  and  dis- 
charge many  other  duties  specifically  enjoined  upon  them  by 
law.  They  have,  therefore,  inferentially,  power  to  bind  the 
counties  in  making  settlements  with  officers  having  charge 
of  county  money  or  county  funds.  Board,  efc,  v.  Saunders, 
17  Ind.  437.  The  power,  however,  exercised  in  making  such 
settlements  is  of  a  ministerial,  rather  than  of  a  judicial  char- 
acter. In  the  discharge  of  that  class  of  duties,  the  commis- 
sioners not  only  act  as  the  agents  and  representatives  of 
their  counties,  but,  in  a  certain  sense,  as  co-trustees,  with  the 
officers  in  question,  in  the  management  of  the  county  finances, 
and  whatever  they  may  agree  to,  in  making  settlements  with 
such  officers,  seemingly  adverse  to  the  interest  of  a  particu- 
lar county,  stands  simply  upon  the  footing  of  an  admission 
by,  and  not  as  a  conclusive  adjudication  against,  the  county. 
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Wait's  Actions  and  Defenses,  in  treating  upon  accounts 
stated  and  the  general  effect  of  the  mutual  settlement  of  ac- 
counts, gives  the  following  as  a  summary  of  the  authorities 
upon  the  subject:  **  To  entitle  a  plaintiff  to  recover  it  has 
been  held  sufficient  if  he  prove  the  account  stated,  and  this 
was  formerly  conclusive.  Bartlett  v.  Eniery,  1  Term  R.  42, 
note.  But  in  modern  times  a  greater  latitude  has  prevailed, 
and  errors  which  may  have  crept  into  the  account,  may  now 
be  shown  and  corrected.  lb.  Holmes  v.  lyGampy  1  Johns. 
36;  Wikon  v.  Wilson,  14  Com.  B.  (5  J.  Scott)  626;  Thmias' 
AdmW  V.  HawkeSy  8  M.  &  W.  140.  An  account  stated  or 
settled  is  a  mere  admission  that  the  account  is  correct.  It 
is  not  an  estoppel.  The  account  is  still  open  to  impeach- 
ment for  mistakes  or  errors.  Its  effect  is  to  establish,  prima 
Jaeie,  the  accuracy  of  the  ^tems  without  other  proof;  and  the 
party  seeking  to  impeach  it  is  bound  to  show  affirmatively  the 
mistake  or  error  alleged.  The  force  of  the  admission,  and 
the  strength  of  the  evidence  which  will  be  necessary  to  over- 
come it,  will  depend  upon  the  circumstances  of  the  case.  An 
account  stated,  which  is  shown  to  have  been  examined  by  both 
parties,  and  expressly  assented  to  or  signed  by  them,  would 
afford  stronger  evidence  of  the  correctness  of  its  items  than 
if  it  merely  appeared  that  it  had  been  delivered  to  the  party, 
or  sent  by  mail,  and  acquiesced  in  for  a  sufficient  length  of  time 
to  entitle  it  to  be  considered  as  an  account  stated,  Lockwood 
V.  Thome,  18  N.  Y.  (4  Smith)  286,  292;  Champion  v.  Joslyn, 
44  N.  Y.  (5  Hand)  653.  So,  too,  an  account  settled,  that  is, 
when  the  balance  it  exhibits  has  been  paid  or  adjusted  be- 
tween the  parties,  is  stronger  evidence  and  requires  more  proof 
to  overcome  it  than  a  mere  account  a^afed.  But  the  parties  are 
never  precluded  from  giving  evidence  to  impeach  the  account, 
unless  the  case  is  brought  within  the  principle  of  an  estoppel 
in  pais,  or  of  an  obligatory  agreement  between  the  parties ;  as 
for  instance  where,  upon  a  settlement,  mutual  compromises 
are  made/'     1  Wait  Actions  and  Defenses,  195. 

The  annual  settlements  required  to   be  made  by  county 
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treasurers,  evidently  involve  nothing  more  than  the  presenta- 
tion of  full  and  correct  exhibits  by  such  treasurers  of  their 
receipts  and  disbursements  during  the  preceding  year,  accom- 
panied by  suitable  recapitulations  and  explanations,  giving  in- 
formation in  detail  as  to  the  various  funds  which  have  passed 
through  or  yet  remain  in  their  hands,  and  an  examination 
and  approval  of  such  exhibits  by  the  proper  boards  of  com- 
missioners. .  If  a  treasurer  shall  be  entitled  to  a  specific  al- 
lowance to  be  placed  to  his  credit  in  his  annual  settlement, 
such  allowance  should  precede,  and  be  distinct  from,  the  ac- 
tion of  the  commissioners  upon  his  annual  settlement  sheet. 

The  power  exercised  in  making  specific  allowances  against 
a  county,  and  in  deciding  upon  separate  and  particular  ques- 
tions involving  judicial  or  916cm -judicial  discretion  is  dif- 
ferent from  that  exercised  by  county  commissioners  in  super- 
vising the  annual  accounts*  of  a  county  treasurer,  consisting 
of  numerous  and  incongruous  items,  and  submitted  as  an  ac- 
count stated  for  their  approval  or  rejection.  This  distinction 
is  clearly  recognized  by  the  recent  case  of  Wolfe  v.  Staief  ex 
rel.,  90  Ind.  16. 

The  inference,  therefore,  appears  to  us  to  be  obvious  that 
the  annual  settlement  of  a  county  treasurer,  with  the  county 
commissioners,  as  to  its  conclusiveness,  ought  to  rest,  and  does 
in  fact  rest,  upon  substantially  the  same  basis  as  that  occupied 
by  formal  settlements  made  by  private  parties  having  mutual 
dealings,  and  presumably  representing  adverse  interests,  and 
hence  that  the  doctrine  as  stated  by  Wait,  miprUy  is  applicable 
to  the  annual  settlement  of  a  county  treasurer. 

Certainly  no  stronger  presumptions  ought  to  be  indulged 
in  fiivor  of  county  treasurers  than  may  be  invoked  for  the  pro- 
tection of  private  parties  acting  in  a  fiduciary  capacity  when 
making  settlements,  not  constituting,  either  in  whole  or  in 
part,  a  judicial  proceeding.  The  case  of  Boardy  etc.,  v.  Saund- 
erSy  suprUj  has  been  sometimes  referred  to  as  holding  that  the 
annual  settlement  of  the  commissioners  with  the  treasurer 
was  conclusive  upon  the  county,  and  the  act  of  March,  31st, 
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1879,  having  relation  to  such  settlements  was  passed  seem- 
ingly upon  that  assumption ;  but  we  <}o  not  think  that  case 
ought  to  be  construed  as  holding  that  such  a  settlement  was 
conclusive  in  the  sense  in  which  an  adjudication  is  conclusive, 
or  in  any  other  sense  which  would  protect  the  treasurer  against 
liability  for  fraud  or  mistake  in  making  the  settlement. 

The  same  section  of  the  statute  which  required  and  still 
requires  county  treasurers  to  make  annual  settlements  with 
the  commissioners  of  their  counties,  also  provides  that  such 
treasurers  shall,  at  the  end  of  their  respective  terms,  deliver 
to  their  successors  all  public  moneys  in  their  possession.  The 
obligation  upon  county  treasurers  to  pay  over  all  public 
moneys  in  their  hands  is  thus  made  a  continuous  ol)ligation, 
and  no  previous  fraudulent  or  mistaken  settlement  with  the 
commissioners  can  be  made  effective  as  a  discharge  from  that 
obligation.     HcUberi  v.  StatCy  ex  rd.,  22  Ind.  125. 

By  section  177  of  the  act  of  December  21st,  1872,  herein 
above  cited,  it  was  enacted  that  "  Whenever  it  shall  appear 
to  the  board  doing  county  business  in  any  of  the  counties  of 
this  State,  that  by  reason  of  erroneous  charges  on  the  tax  du- 
plicate, or  from  any  other  cause,  the  treasurer  of  such  county 
has  paid  and  accounted  to  said  board  for  more  money  than 
was  justly  due  from  him  on  account  of  county  revenue,  said 
board  doing  county  business  shall  direct  the  auditor  to  creiUt 
said  treasurer  with  the  sum  or  sums  thus  improperly  paid, 
and  order  the  same  to  be  refunded  from  the  county  treasury,'^ 

Section  178  of  the  same  act  made  provision  for  the  repay- 
ment to  county  treasurers  of  taxes  erroneously  paid  by  them, 
under  similar  circumstances,  into  the  State  treasury. 

The  Revised  Statutes  of  1881  contained  substantially  simi- 
lar provisions.     R.  S.  1881,  sections  6510,  6511. 

It  follows  that  the  annual  settlement  of  a  county  treasurer 

is  not,  and  certainly  since  the  act  of  December  21st,  1872, 

went  into  force  has  not  been,  conclusive  against  him,  and, 

recognizing  that  as  a  correct  legal  conclusion,  we  know  of  no 
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principle  upon  which  it  can  be  adjudged  that  such  a  settle- 
ment is  nevertheless  qpnclusive  upon  the  county.  One  of 
the  essential  features  of  an  estoppel  is  that  it  must  be  mutual, 
and  this  element  of  mutuality  is  plainly  wanting  in  the  an- 
nual settlement  of  a  county  treasurer. 

The  case  of  Washington  County  v.  ParlieTy  in  the  State  of 
Illinois,  reported  in  5  Oilman,  232,  was  an  action  against  a 
collector  of  revenue  for  &iling  to  pay  over  an  alleged  amount 
of  public  money  still  remaining  in  his  hands.  In  defence 
the  collector  introduced  in  evidence  the  record  of  a  settle- 
ment made  by  him  with  the  commissioners  of  his  county 
showing,  upon  an  account  stated,  a  balance  due  him  from  the 
county,  and  the  circuit  court  held  the  record  to  be  conclusive 
against  the  county. 

Upon  appeal  the  Supreme  Court  of  that  State  said :  ^'  In 
making  this  settlement,  the  commissioners  act  as  the  agents 
of  the  county,  and  do  not  adjudicate  as  a  court.  They  could 
enter  up  no  judgment  against  the  defendant  for  the  balance 
found  due,  nor  have  they  any  means  of  enforcing  payment  of 
such  balance,  except  by  a  resort  to  the  ordinary  courts  of  law. 
As  the  fiscal  agents  of  the  county,  their  mistakes  may  be  en- 
quired into  and  corrected  as  well  as  those  of  an  individual 
acting  in  his  own  behalf.  The  record  of  this  settlement  is 
but  a  memorandum  of  the  transaction,  and  is  only  prima  facie 
evidence  of  the  correctness  of  the  result  stated.^' 

The  rule  of  the  construction  thus  announced  by  the  Su- 
preme Court  of  Illinois  is  supported  by  apparently  well  con- 
sidered cases  in  other  States.  Supervisors  v.  BirdsaUj  4  Wend. 
453 ;  People,  ex  rd,,  v.  SuperviaorSy  65  N.  Y.  222 ;  Supervisors 
V.  Jones,  19  Wis.  61 ;  County  of  Marion  v.  Phillips,  45  Mo. 
(4  Post)  75;  State  v.  Roberts,  62  Mo.  (21  Post)  388;  Howe 
V.  State,  53  Miss.  57. 

Our  holding  as  to  the  inconclusive  character  of  the  annual 
settlement  of  a  county  treasurer  dispenses  with  the  neces- 
sity of  considering  some  other  questions  incidentally  dis- 
cussed by  counsel. 
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If  there  shall  be  any  seeming  inconsistency  between  this 
case  and  some  cases  previously  decided  by  this  court,  it  will 
be  found,  on  examination,  to  result  from  a  £iilure  to  note  care- 
fiilly  the  distinction  between  the  mere  examination  and  ap- 
proval of  an  account  stated  by  a  county  treasurer,  and  the 
decision  of  a  question  by  county  commissioners  in  a  matter 
possessing  the  essential  attributes  of  an  adv^ersary  proceeding. 
Boardy  etc.,  v.  Bradley ,  53  Ind.  422 ;  StaiCy  ex  rel.,  v.  Betison, 
70  Ind.  481 ;  Heagy  v.  State,  ex  rel,  85  Ind.  260. 

The  judgment  is  aflSrmed,  with  costs. 

Elliott,  J.,  did  not  participate  in  the  decision  of  this  cause. 

FUedJan.30,1884. 


No.  10,639. 

Chtjbch  et  al.  v.  Hay,  Sheriff,  et  al. 

Costs. — Judgment  in  Tort, — Executum, — Exempticn.— The  coate  recovered  by 
the  plaintiff  in  a  suit  for  tort,  being  an  incident  of  the  jadgment  for 
damages,  are  collectible  on  execution  in  the  same  way ;  the  judgment  is 
an  entirety,  and  no  property  is  exempt  from  the  execution. 

From  the  Vigo  Circuit  Court. 

D.  a  MUcheUy  D.  N.  Taylor,  C.  F.  McNuU  and  H.  C.  NeviU, 
for  appellants. 

G,  E.  Pugh  and  H.  C  Pugky  for  appellees. 

Franklin,  C. — In  this  case  a  demurrer  was  sustained  to 
the  complaint,  and  that  ruling  presents  the  only  question  for 
consideration,  and  is  the  only  error  assigned. 

The  complaint  seeks  to  enjoin  the  sheriff  from  collecting 
a  judgment  for  damages  and  costs  recovered  against  appel- 
lants as  tenants  holding  over,  for  the  reason  that  the  judg- 
ment for  costs  is  a  debt  growing  out  of  and  founded  upon  a 
contract,  express  or  implied. 

There  need  be  no  controversy  about  the  judgment,  after 
its  rendition,  being  a  debt,  without  reference  to  whether  it 
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grew  out  of  contract  or  tort;  and  in  this  case  it  is  inferen- 
tially  conceded  that  the  judgment  for  damages  grew  out  of  a 
tort,  but  it  is  insisted  by  appellants  that  the  judgment  for 
costs  grew  out  of  contract^  and  that  appellants  were  entitled 
to  the  benefits  of  the  exemption  law  as  to  the  costs ;  that  the 
judgment  for  damages  being  merely  nominal,  the  judgment 
for  costs  is  the  substantial  judgment  in  the  case  and  ought 
to  control  the  whole  judgment.  Upon  the  judgment  an  ex- 
ecution was  issued ;  the  sheriff  levied  it  upon  appellants^ 
property ;  they  claimed  the  property  as  exempt  from  execu- 
tion, and  tendered  to  the  sheriff  a  schedule  embracing  all 
their  property^  which  was  less  than  the  law  allowed  as  ex- 
empt from  execution.  The  sheriff  refused  to  receive  it,  and 
was  proceeding  to  sell  the  property. 

It  is  insisted  that  the  costs  grew  out  of  an  implied  contract 
with  the  oflScers  to  pay  them  for  their  services,  and  upon  a 
judgment  therefor  the  appellants  are  entitled  to  the  benefits 
of  the  exemption  law.  If  the  judgment  had  been  rendered 
in  a  suit  by  the  officers  against  the  appellants  for  whom  ser- 
vices had  been  rendered  upon  the  implied  contract  to  pay 
fop  such  services,  appellants  might  have  had  some  show  for 
their  claim,  though  we  decide  nothing  in  relation  to  that 
matter;  for  the  reason  that  in  this  case  the  costs  were  not 
the  cause  or  foundation  of  the  action  upon  which  the  judg- 
ment was  rendered,  but  only  an  incident  to  it,  and  controlled 
by  the  nature  of  the  cause  of  action,  and  in  their  collection, 
on  an  execution  upon  the  judgment,  must  be  governed  by 
the  rules  for  the  collection  of  the  judgment  upon  the  cause 
of  action.  Hence,  if  the  cause  of  action  was  in  tort,  the  col- 
lection of  the  judgment  for  costs  must  follow  the  rules  for 
the  collection  of  a  judgment  founded  in  tort. 

The  costs  recovered  by  the  judgment  plaintiffs  constituted 
a  part  of  the  judgment  on  the  cause  of  action  ;  the  judgment 
was  an  entirety,  and  belonged  to  the  judgment  plaintiffs 
upon  the  theory  that  they  had  paid  them  as  they  accrued,  or 
are  liable  for  their  payment;  and  no  contract,  ex  press  or  im- 
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plied,  existed  between  the  judgment  plaintiffs  and  the  judg- 
ment defendants  in  relation  to  them.  The  law  requires  them 
to  be  repaid  by  the  judgment  defendant,  not  because  they  had 
been  paid  for  his  use,  but  because  he  had  caused  the  plain- 
tiffs to  pay  them  in  order  to  protect  their  own  rights.  See 
the  following  authorities :  Armswoiih  v.  Sootten,  29  Ind  495 ; 
Hays  V.  Boyer, 59  Ind.  341 ;  Mller  v.  8taU,ex  rel.,  61  Ind.  503 ; 
Ooodwinv.  Smith,  68  Ind.  301 ;  Palmer  v.  O  lover,  73  Ind.  529. 

In  the  case  of  Mariindale  v.  Tihbetta,  16  Ind.  200,  the  ques- 
tion here  under  consideration  was  expressly  decided  adverse 
to  appellants'  position  in  relation"^  to  the  appraisement  laws. 
The  court  said :  '^  The  appellant  claims  that  the  costs  go  to 
the  officers  and  not  to  the  plaintiff,  and  that  they  are  depen- 
dent upon  ordinary  contracts  and  to  be  governed  by  the  gen- 
eral law.  This  is  not  strictly  correct.  The  plaintiff  is  sup- 
posed to  pay  costs  to  the  officers  as  he  makes  them,  (how- 
ever seldom  they  are  thus  paid  in  fact,)  and  if  he  recovers 
judgment  against  the  defendant,  he  also  recovers  the  costs  he 
is  supposed  to  have  thus  paid.  We  think  the  statute  pro- 
viding for  the  rendition  of  judgments  to  be  collected  without 
appraisement  (2  R.  S.  1852,  p.  123,  §  381),  does  not  contem- 
plate a  different  judgment  as  to  costs  from  that  in  respect  to 
the  debt.  The  judgment  for  the  debt  and  costs  is  an  en- 
tirety ;  the  costs  following  as  an  incident  to  the  judgment  for 
the  debt,  and  to  be  collected  in  the  same  manner."  We  see 
no  reason,  in  this  respect,  why  the  same  rule  applied  to  the 
appraisement  laws  shall  not  be  applied  to  the  exemption  laws. 

The  case  of  ScJwuton  v.  Kilmer^  8  How.  Pr.  527,  is  very 
similar  to  the  one  under  consideration,  and  in  that  case 
it  was  held,  that  upon  a  judgment  for  damages  and  costs 
founded  upon  tort,  the  homestead  was  not  exempt  from  execu- 
tion. "A  judgment  for  costs,  in  an  action  of  tort  falls  within 
the  same  rule.     It  is  not  a  judgment  for  a  debt  contractedJ^ 

There  was  no  error  in  sustaining  the  demurrer  to  the  com- 
plaint.    The  judgment  ought  to  be  affirmed. 
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Peb  CuitiAM. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
in  all  things  affirmed,  with  costs. 
FUed  Jan.  30, 1884. 


No.  11,203. 

Hoffman  v.  McColltjm. 

Landloiuo  Ain>  Tenant. — Lease, — Conlmet, — A.  was  the  tenant  of  B.,  but 
his  term  had  expired.  A.  proposed  to  continue  the  lease  at  $35  per 
month,  which  B.  refused,  but  proposed  to  pay  that  rent  until  he  could 
find  another  place,  to  which  B.  made  no  reply,  but  took  $36  for  the  cur- 
rent month,  and  at  once  put  up  cards  announcing  the  place  for  rent,  and 
otherwise  offered  to  rent  it. 

Heldy  that  this  constituted  a  tenancy  at  $35  per  month  until  A.  found  an- 
other place,  and  no  longer. 

From  the  Superior  Court  of  Marion  County. 
D.  y.  Bums  and  C  8,  Denny,  for  appellant. 
A.  F.  Denny,  for  appellee. 

BiCKKELL,  C.  C. — The  appellant  brought  this  suit  against 
the  appellee  before  a  justice  of  the  peace,  to  recover  three 
months'  rent  of  two  rooms  at  $35  a  month,  for  May,  June 
and  July,  1882. 

The  defendant  had  tendered  to  the  plaintiff  $63  which  was 
paid  into  court,  and  which  was  taken  out  by  plaintiff. 

The  justice  found  for  the  defendant.  The  plaintiff  ap- 
pealed to  the  superior  court  of  Marion  county.  At  the  spe- 
cial term  of  that  court  there  was  a  special  finding  of  fiicts 
and  a  conclusion  of  law  in  favor  of  the  defendant.  The 
plaintiff  excepted  to  the  conclusion  of  law.  Judgment  wa? 
rendered  for  the  defendant,  and  the  plaintiff  appealed  to  the 
superior  court  in  general  term,  assigning  for  error  that  the 
court  in  special  term  erred  in  its  conclusion  of  law.  The  court 
in  general  term  affirmed  the  judgment  of  the  court  in  special 
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term,  and  the  plaintiff  appealed  to  this  court.     He  assigns  for 
error  here  the  affirmance  of  the  judgment  of  the  special  term. 

The  question  is,  was  the  appellee  a  tenant  from  year  to 
year,  or  was  his  tenancy  contingent,  to  be  terminated  when 
^^  he  could  find  another  place  ?  ^^ 

In  Clark  v.  RhoadSy  79  Ind.  342,  it  was  held  that  where 
premises  are  leased  by  a  landlord  until  he  can  sell  them,  the 
lease  ends  upon  such  a  sale  and  a  notice  to  quit  is  unneces- 
sary. It  makes  no  difference  by  whose  act^  the  contingency 
is  to  arise. 

The  special  finding  shows  that  the  tenancy  was  at  first  from 
year  to  year  at  $18  a  month,  beginning  on  March  Ist,  1879 ; 
that  in  March,  1881,  the  appellant  demanded  $25  a  month, 
which  the  appellee  refused  to  pay. 

Such  a  proposition  and  refusal  did  not  create  a  new  tenancy. 
Bright  v.  McOikU,  40  Ind.  521.  And  there  was  no  new  ten- 
ancy until  April  4th,  1881.  The  special  finding  shows  that 
on  March  15th,  1881,  the  appellant  wrote  to  the  appellee  as 
follows :  "  Come  up  and  let  us  see  if  we  can  split  the  differ- 
ence, or  I  will  make  it  (22  per  month  for  the  two  rooms,  on 
a  lease  for  one  year."  To  this  no  answer  was  made  until 
April  4th,  1881,  when  the  appellee  paid  the  appellant  $18  in 
fiill  for  one  month  ending  April  1st,  1881.  If  there  were 
nothing  fiirther,  this  acceptance  of  the  rent  at  $18  a  month 
would  operate  as  a  continuance  of  the  former  tenancy  from 
year  to  year  at  the  same  rent,  but  the  special  finding  shows 
that  the  appellee  afterwards  paid  the  appellant  rent  at  $22 
per  month,  from  April  Ist,  1881,  to  April  1st,  1882,  thereby 
accepting  the  plaintiff's  written  proposal  of  that  rate  for  a 
lease  for  a  year.  This  would  be  a  lease  for  a  year  certain, 
ending  April  1st,  1882,  and  not  requiring  any  notice  to  quit. 
R.  S.  1881,  section  5213.  But  the  special  finding  shows  that 
on  November  30th,  1881,  the  appellant  gave  the  appellee  a 
written  notice*  to  quit  on  March  1st,  1882,  stating  therein  that 
the  tenancy  would  then  be  at  an  end ;  this  was  not  true ;  the 


328  SUPREME  COURT  OF  INDIANA, 

Hoffman  v.  McCk>llum. 

appellant  having  accepted  rent  at  $18  in  full  for  March,  1881^ 
the  new  contract  for  a  year  at  $22  per  month  did  not  begin 
until  April  Ist,  1881,  and  did  not  end  until  April  1st,  1882; 
the  notice  to  quit  before  the  end  of  the  year  was  ineffectual. 

The  appellee,  however,  continued  in  possession.  If  there 
were  nothing  further,  this  would  operate  as  a  continuance  of 
the  tenancy  at  $22  a  month.  But  the  appellant  on  March 
1st,  1882,  and  afterwards  at  different  times,  told  the  appellee 
that  he  might  remain  in  possession  at  $35  a  month,  to  which 
the  appellee  always  replied  that  he  could  not  pay  it.  This 
proposition  and  refusal  did  n^t  amount  to  a  new  contract,  nor 
did  they  operate  to  make  the  rent  more  than  $22. 

Finally,  on  April  29th,  1882,  the  appellant  repeated  his 
offer  to  allow  the  appellee  to  remain  in  possession  at  $35  per 
month,  to  which  the  appellee  replied :  "  I  can  not  pay  you 
$35  per  month  for  your  rooms,  they  are  not  worth  it,  and 
my  business  will  not  justify  me  in  paying  it.  I  will  pay  you 
$35  per  month  until  I  can  find  another  place  and  no  longer.** 

To  this  the  appellant  made  no  reply,  and  thereupon  the  ap- 
pellee paid  the  appellant  $22  for  the  rent  for  March,  1882, 
which  as  we  have  seen  was  all  that  was  due  for  that  month, 
and  he  also  paid  $35  for  the  month  of  April,  1882,  which  the 
appellant  accepted,  and  put  cards  in  the  windows  of  the  prem- 
ises announcing  them  for  rent,  and  employed  an  agent  with 
a  view  of  renting  them,  and  has  since  offered  the  rooms  at 
$15  per  month. 

We  think  the  foregoing  facts  show  that  the  tenancy  after 
April  1st,  1882,  was  a  contingent  one,  to  be  determined  when- 
ever the  appellee  "  could  find  another  place."  This  was  the 
appellee's  proposition,  and,  being  acted  upon  by  both  parties, 
it  did  not  need  a  verbal  reply.  The  appellant  states  in  his 
brief  that  the  special  findings  show  only  a  proposition  made 
by  the  appellee  and  rejected  by  the  other  party,  but  this  state- 
ment can  not  be  sustained. 

The  special  finding  further  shows  that  the  appellee  having 
paid  the  rent  for  April,  1882,  used  diligence  in  securing  ''an- 
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other  place/'  aad,  having  secured  it,  he  gave  up  to  the  appel- 
lant one  of  the  rooms  on  May  25th,  1882,  and  the  other  on 
June  15th,  1882,  and  then  made  his  tender  aforesaid  of  $53, 
which  was  a  little  more  than  the  appellant  was  entitled  to. 
We  think  the  court  in  special  term  did  not  err  in  its  conclu- 
sion of  law ;  its  judgment  was  clearly  right  on  the  merits. 
See  R.  S.  1881,  section  658.  The  court  in  general  term  did 
not  err  in  affirming  it.  The  judgment  of  the  court  in  general 
term  ought  to  be  affirmed. 

Pek  Cukiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellant. 

FUed  Jan.  30, 1884. 


No.  10,649. 

Boling  et  al.  v.  Howell. 

Pbaxjduleht  Conveyance.— Fenrfor  ond  VefndM.—  Vendoi'i  LUn.^t^^fer- 
enee  (^  Oreditan. — ChnmderaHon* —  Ihrties, — JudgmenL — CJomplaint  by  H. 
against  G.  B.,  R.  and  others,  averring  that  J.  B.  had  conyeyed  certain 
lands  to  C.  B.  and  taken  notes  for  the  purchase-money,  which  were  held 
by  the  plaintiff  by  assignment  for  a  valuable  consideration,  and  were 
unpaid ;  that  C.  B.  conveyed  to  another  who  had  notice  of  the  non-pay- 
ment of  the  purchase-money,  and  that  B.,  by  suit,  to  which  the  plaintiff 
was  not  a  party,  obtained  a  decree  making  the  land  subject  to  execution 
to  satisfy  a  debt  due  him  from  J.  B.,  upton  the  ground  that  the  convey- 
ance to  C.  B.  was  in  fraud  of  creditors,  under  which  R.  purchased  at 
sheriff's  sale,  and  obtained  title  with  notice.  Prayer  to  enforce  a  ven- 
dor's lien. 

Sdd,  that  the  complaint  was  good  against  R.  on  demurrer. 

Hddj  also,  that  the  plaintiff  would  be  entitled  to  the  relief  sought  against 
R.  if  it  should  appear  that  the  consideration  for  the  assignment  was  a 
pre-existing  debt  held  by  him  against  J.  B.,  because  in  that  case  his 
rights  would  be  those  of  a  preferred  creditor,  guilty  of  no  fraud. 

Mdij  also,  that  the  decree  through  which  R.  obtained  title  did  not  affect 
the  plaintiff,  inasmuch  as  he  was  not  a  party  to  it. 

Mdiy  also,  that  an  answer  in  such  case,  that  the  conveyance  by  J.  B.  to  C. 
B.  was  in  fact  fraudulent  as  against  creditors,  was  bad  on  demurrer. 
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Pbactice. — Direding  Verdict, — Emdence,— Where  the  general  denial  and  a 
special  paragraph  are  pleaded,  and  the  evidence  is  in  any  respect  con- 
flicting as  to  the  issue  made  by  the  denial,  it  is  error  to  take  that  ques- 
tion from  the  jury  by  an  instruction  that  the  verdict  must  be  for  the 
plaintiff  unless  the  special  defence  is  proved. 

SuFBEMB  CouBT. — Submigston, —  Ihrtia. —  Waiver, — After  submission  of  a 
cause  by  agreement  in  the  Supreme  Court,  no  question  can  be  made  as 
to  the  proper  joinder  of  appellants. 

From  the  Washington  Circuit  Court. 

D.  if.  AUpaughy  J.  G.  Lawler  and  A,B.  Collins,  for  appellants. 

8.  B.  Voyles  and  H.  Morris,  for  appellee. 

Elliott,  J. — It  is  alleged  in  the  complaint  of  the  appel- 
lee, that  on  the  16th  day  of  January,  1880,  one  Charles  S. 
Boling  executed  to  Jesse  Boling  two  promissory  notes  for  the 
purchase  of  real  estate  conveyed  by  Jesse  to  Charles ;  that  in 
March,  1880,  the  former  assigned  the  notes  to  appellee  for 
the  consideration  of  $480 ;  that  after  the  execution  of  these 
notes  Charles  Boling  conveyed  the  land  to  Julia  Boling,  who, 
at  the  time,  had  knowledge  that  they  were  executed  for  the 
unpaid  purchase-money  of  the  land;  that  after  the  assignment 
and  delivery  of  the  notes  to  appellee,  the  appellant  John  W. 
Reyman  instituted  an  action  to  set  aside  the  conveyance  of  Jesse 
to  Charles  S.,  on  the  ground  that  it  was  made  for  the  purpose 
of  defrauding  creditors,  and  recovered  judgment  declaring  it 
fraudulent,  but  to  that  action  appellee  was  not  a  party ;  that 
the  land  so  conveyed  by  Jesse  to  Charles,  and  here  in  con- 
troversy, was  ordered  sold,  and  was  sold  and  bought  by  Rey- 
man, who  purchased  with  full  notice. 

It  is  quite  clear  that  the  judgment  in  the  action  instituted 
by  Reyman  did  not  bind  appellee,  for  it  is  well  settled  that  a 
judgment  only  binds  parties  and  privies.  The  case  must, 
therefore,  depend  upon  other  considerations. 

A  vendor  has  a  lien  for  unpaid  purchase-money  against  the 
grantee  and  all  who  purchase  from  him  with  notice.  Such  a 
lien  is,  in  legal  contemplation,  an  equitable  mortgage,  and  is 
assignable.     Where  notes  are  given  for  the  purchase-money, 
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and  are  traDsferred  by  assignmeDt^  thev  carry  the  lien  to  the 
assignee.  Shanefetter  v.  Kemcorthy,  42  Ind.  501  j  Nichols  v. 
Glover,  41  Ind.  24.  Jesse  Boling  had,  therefore^  a  lien  on  the 
land  sold  to  Charles,  and  by  the  assignment  of  the  notes 
transferred  it  to  the  appellee. 

We  find  nothing  in  the  complaint  impeaching  appellee's 
right  to  enforce  the  lien  assigned  to  him.  It  is  assumed  in 
the  argament  of  appellee's  counsel  that  the  conveyance  was  a 
fraudulent  one,  and  that,  therefore,  Charles  Boling's  title  was 
defective,  and  that  of  his  assignee  no  better.  But  the  assump- 
tion is  one  not  warranted  by  the  facts  pleaded.  The  presumption 
as  to  appellee  is  that  of  good  &ith,and  this  is  in  no  wise  over- 
turned by  the  judgment  suffered  by  his  assignor  in  an  action 
to  which  he  was  not  a  party.  As  the  assumption  on  which 
the  argument  rests  is  an  unwarranted  one,  we  need  not  de- 
cide whether  the  conclusion  would  follow. 

The  feet,  conceding  it  to  be  the  factj  that  the  notes  were  as- 
signed to  appellee  in  payment  of  a  precedent  debt,  does  not 
show  that  there  was  no  valid  consideration  for  the  assignment. 
A  precedent  debt  is  unquestionably  a  valuable  consideration 
for  a  contract,  but  is  not  such  a  consideration  as  will  make  a 
granted  or  assigneea  bona  fide  purchaseragainst  prior  equities. 
HewetL  v.  PowerB,  84  Ind.  295 ;  Louthain  v.  Miller y  85  Ind. 
161 ;  Fitzpairick  v.  Papa,  89  Ind.  17.  As  against  one  who 
has  no  prior  equity,  a  precedent  debt  will  support  a  contract  V 
otherwise  valid.  In  the  present  case  it  also  appears  that  the 
appellee  surrendered  a  debt  not  due,  and  extended  the  time  of 
payment  of  a  debt  not  due,  and  this  brought  the  case  fully 
within  the  rule  laid  down  in  Gilchrist  v.  Gough,  63  Ind.  576 ; 
Kegter  v.  Hulman,  65  Ind.  100. 

A  debtor  may  prefer  one  creditor  although  at  the  time  in 
failing  circumstances.  Lord  v.  Fisher,  19  Ind.  7;  McGold- 
rick  V.  Slenin,  43  Ind.  522.  The  fact  that  the  transaction  set 
forth  in  the  complaint  may  have  operated  to  give  one  creditor 
preference  does  not  of  itself  give  it  a  fraudulent  character. 
Gregory  v.  Harrington^  33  Vt.  241. 
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General  creditors  have  equal  equities^  and  in  this  case,  even 
upon  appellants^  theory,  appellee  was  their  equal,  at  least  uo- 
til  the  commencement  of  the  action  to  set  aside  the  convey- 
ance, and  they  can  not,  therefore,  successfully  aver  that  the 
precedent  debt  was  not  a  valuable  consideration  sufficient  to 
support  the  contract  of  assignment  made  before  their  action 
was  instituted. 

It  is  no  doubt  true,  as  a  general  rule,  that  an  assignee  takes 
only  the  title  of  his  assignor,  but  the  question  of  what  he  does 
take  can  not  be  raised  by  every  one,  and  that  is  the  difficulty 
here.  As  against  the  appellee  the  appellant  Reyman  shows 
no  right  to  impeach  the  validity  of  the  title  of  the  assignor. 
If  the  complaint  showed  a  judgment  binding  the  appellee,  or 
showed  fraud  as  a  fact,  we  should  have  a  very  different  ques- 
tion, but  it  does  neither;  it  simply  shows  a  judgment  not 
binding  on  appellee,  and  rendered  in  an  action  commenced 
subsequent  to  his  acquisition  of  title.  There  is  no  averment 
that  as  to  the  plaintiff  the  conveyance  was  iraudulent,  and 
what  was  done  or  suffered  by  the  assignor  subsequent  to  the 
assignment  in  no  wise  affects  its  validity  or  force. 

It  is  settled  law  that  one  who  buys  in  bad  faith  may  sell 
to  an  innocent  purchaser  and  convey  a  perfect  title.     Sharpe 
V.  Davis,  76  Ind.  17.     This,  it  may  be,  forms  an  exception  to 
the  general  rule,  but  it  is  as  firmly  established  as  the  rule 
itself.     If,  then,  the  appellee  paid  a  valuable  consideration 
for  the  land,  he  is  entitled  to  protection,  certainly  against 
those  not  having  superior  equities,  if  not,  indeed,  as  against 
all  owners  of  unknown  or  secret  equities.     The  complaint, 
as  we  have  seen,  shows  no  superior  equity  in  the  appellant; 
for  it  does  no  more  than  show  Reyman  to  be  a  general  cred- 
itor, as  was  his  adversary,  before  he  received  the  assignment 
of  purchase-money  notes  which  carried  to  him  a  specific  lien 
on  the  lands.     Until  this  assignment  the  parties  were  equals ; 
thenceforward  the  holder  of  the  specific  lien  occupied  the 
^'  vantage  ground." 

We  see  no  essential  difference  between  the  second  and 
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third  paragraphs  of  the  answer,  and  think  that  the  only  ma- 
terial fitct  added  to  those  stated  in  the  complaint  is  that  the 
transaction  between  Jesse  and  Charles  Boling  was  actually 
fraudulent  as  against  creditors.  This  fact  ought  not,  in  our 
opinion,  to  strike  down  the  rights  of  appellee.  It  is  quite  clear 
that  he  might  have  taken  from  the  debtor  the  land  in  pay- 
ment of  his  debt,  although  the  latter  was  then  insolvent,  and 
the  conveyance  operated  as  a  preference.  Lowry  v.  Howard^ 
35  Ind.  170  (9  Am.  R.  676).  As  he,  the  appellee,  was  him- 
self free  from  fraud,  and  was  equal  in  equity  with  his  adver- 
sary, he  ought  not  to  lose  his  rights  because  of  the  interme- 
diate conveyance  of  the  land.  The  case  of  Gregory  v.  Har- 
rinfftariy  mpra,  lays  down  a  doctrine  in  harmony  with  that 
which  we  here  declare,  and  we  deem  it  a  correct  one. 

Equities  prevail  in  the  order  of  priority,  and  before  any 
specific  lien  on  the  land  had  been  acquired  by  Reyman,  the 
appellee  bad  acquired  one,  and  was  thus  advanced  beyond  his 
competing  creditor  in  the  race  of  diligence,  and,  as  he  was 
free  from  wrong,  he  should  have  judicial  protection. 

In  the  attack  upon  the  consideration  yielded  by  the  appel- 
lee, counsel  for  appellant  lop  off  the  bough  which  supports 
their  own  theory,  for  Reyman  was  merely  the  holder  of  a 
pre-existing  debt.  If  this  feet  gave  his  adversary  no  pre- 
vailing equity,  it  certainly  supplied  him  with  none.  So  fer, 
then,  as  this  fact  goes,  the  scales  are  in  equipoise,  and  they  were 
turned  by  the  procuration  of  a  specific  lien  for  which  Howell 
surrendered  his  debt  againt  Jesse  Boling  for  one  against 
Charles. 

In  the  instructions  given  by  the  court,  the  jury  were  told 
that  the  appellee  was  entitled  to  recover  on  the  note,  and  to 
enforce  a  lien  against  the  land  unless  the  defendant  Reyman 
proved  the  fourth  paragraph  of  his  answer,  and  it  is  said  that 
this  answer  alleges  that  the  plaintiff,  Howell,  had  full  notice 
of  the  fraud.  In  so  fer  as  concerns  the  right  of  the  plain- 
tiff to  a  recovery  against  Charles  Boling  on  the  note,  the  in- 
struction was  correct,  for  there  was  no  conflict  of  evidence 
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upon  the  question  of  the  execution  of  the  notes.  As  to  the 
right  to  enforce  a  vendor^s  lien  a  different  question  arises,  for 
upon  this  point  there  was  some  conflict  of  evidence.  The 
right  to  enforce  this  lien  was  put  in  issue  by  the  general  de- 
nial of  Reyman,  and  we  think  the  court  had  no  right  to  take 
this  question  from  the  jury. 

We  deem  the  instruction  faulty  in  another  particular,  and 
that  is,  in  affirming,  as  it  impliedly  does,  that  appellee  took 
the  assignment  without  full  knowledge  of  the  frauds  of  the 
assignor.  It  is  true,  that  one  who  buys  is  not  affected  by 
mere  rumors.  Foust  v.  Moorman,  2  Ind.  17 ;  Flagg  v.  Mann, 
2  Sumner,  486.  But  while  this  is  true  it  is  not  true  that  to 
charge  one  with  notice,  full  knowledge  is  essential.  Wade 
Notice,  sections  3,  6,  7.  Where  the  circumstances  are  such 
as  to  put  the  party  on  inquiry,  and  the  dtse  is  one  in  which 
reasonable  inquiry  would  lead  to  knowledge,  the  party  is 
chargeable  with  knowledge.  Wade  Notice,  section  10; 
Martin  v.  <7at*6fe,  72  Ind.  67.  It  is  perhaps  true  that  the 
evidence  of  notice  to  Howells  is  weak,  but  there  was  evidence 
which  entitled  the  appellant  to  the  judgment  of  the  jury. 
Whether  the  matters  proved  were  sufficient  to  charge  the 
appellee  with  knowledge  ought  to  have  been  submitted  to 
the  jury  under  proper  instructions,  and  they  ought  not  to 
have  been  instructed  that  the  defendant  must  prove  full 
knowledge.  It  is  not  necessary  that  knowledge  should  be 
shown  by  direct  evidence ;  it  may  be  inferred  from  circum- 
stances. Wherever  circumstances  are  proved  from  which  it 
may  be  justly  and  reasonably  inferred  that  the  party  had 
knowledge,  then  the  question  is  one  of  feet,  and  should,  under 
proper  statement  of  the  rules  of  law,  be  submitted  to  the  jury 
for  decision. 

The  practice  of  instructing  a  jury  that  a  plaintiff  is  enti- 
tled to  recover  unless  the  defendant  has  proved  a  designated 
paragraph  of  his  answer  is,  if  not  positively  a  vicious  one,  at 
least  one  not  to  be  commended.  It  is  not  always  nece^ary 
to  prove  an  entire  answer  in  order  to  defeat  a  plaintiff.     Ad 
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elementary  rule  is  that  it  is  sufficient  if  the  substance  of  the 
issne  is  proved,  and  an  instruction  which  declares  that  the 
plaintiff  must  recover  unless  a  named  answer  be  proved  can 
hardly  be  held  good  under  this  rule.  Again,  it  is  only  the 
substantive  and  material  fitcts  alleged  in  an  answer  that  need 
be  proved^  and  this  consideration  goes  far  to  condemn  such 
an  instruction  as  that  under  discussion,  for  it  naturally  leads 
the  jurors  to  the  conclusion  that  all  the  &cts,  material  and 
immaterial,  must  be  proved,  and  proved  as  laid ;  but  what- 
ever may  be  the  true  general  rule  upon  the  subject,  and  we 
do  not  now  attempt  to  ascertain  or  declare  it,  we  are  satisfied 
that  in  this  instance  injury  was  done  by  the  form  of  the  in- 
struction. 

In  concluding  the  brief  for  appellee  it  is  insisted  that  the 
oo-defendants  of  Reyman  are  not  properly  joined  in  this  ap- 
peal, and  that  it  must,  therefore,  be  dismissed.  Without  de- 
ciding whether  the  assumption  is  or  is  not  just  we  hold  the 
position  now  untenable,  because  there  has  been  a  submission 
by  agreement.  An  agreement  to  submit  waives  the  objec- 
tion here  interposed. 

For  the  error  in  instructing  the  jury  the  judgment  is  re- 
versed. 

FUed  Sept.  21, 1883. 

On  Petition  for  a  Rehearing. 

Elliott,  J. — The  appellant's  counsel  ask  us  to  grant  a  re- 
hearing upon  some  of  the  points  decided,  and  have  again  sub- 
mitted lengthy  briefs. 

It  is  said  that  an  error  in  naming  the  parties  by  calling 
Charles  Jesse  and  Jesse  Charles  led  to  an  erroneous  conclu- 
sion ;  that  there  was  an  error  in  one  place  in  giving  the 
names  is  true ;  that  it  led  to  an  erroneous  conclusion  is  a  mis- 
take. The  entire  context  of  the  opinion  disclosed  the  trivial 
error  in  names,  and  clearly  indicated  the  questions  discussed. 

It  is  said  we  did  not  examine  the  cases  cited,  and  in  this 
eounsel  are  in  error.  We  have  not  supposed  it  necessary  to 
•comment  on  all  cases  cited  in  argument ;  we  have  supposed  it 
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only  necessary  to  decide  the  points  presented  without,  in 
every  instance,  making  a  commentary  on  the  adjudged  cases. 
We  examined  the  case  of  Trustees  of  Union  College  v.  WheeUfy 
61  N.  Y.  88,  and  found  it  in  conflict  with  decisions  of  Chan- 
cellor Kent  and  other  great  lawyers,  and  that  it  is  probably 
not  in  harmony  with  the  weight  of  authority.  But  we  found^ 
also,  that  whatever  might  be  its  weighty  it  was  not  at  all  in 
pojnt  in  the  present  instance.  The  point  there  decided  which 
comes  nearest  any  involved  in  this  case  is,  that  the  assignee 
of  a  bond  and  mortgage  takes  them  subject  not  only  to  any 
latent  equities  of  the  obligor  and  mortgagor,  but  of  third  per* 
sons  having  an  interest  in  the  mortgaged  premises.  The 
distinction  between  that  case  and  the  present  is  so  plain  that 
we  can  not  see  how  it  could  be  overlooked.  In  this  case  the 
appellant  had  no  interest  in  the  land ;  he  was  a  mere  general 
creditor.  We  have  never  before  heard  it  contended  that  a 
general  creditor  has  a  latent  or  patent  ownership  in  his  debtor's 
land. 

DeWitt  v.  VanSicMe^  29  N.  J.  Eq.  209,  upon  which  so 
much  reliance  is  placed^  is  as  directly  against  the  appellant 
and  as  flatly  opposed  to  some  of  the  dicta  of  the  New  York 
case  as  it  is  possible  for  one  thing  to  oppose  another.  It  is 
decided  in  that  case  that  an  assignee  of  a  mortgage  takes  it 
*^  subject  to  all  defences  existing  against  the  mortgagee  in  favor 
of  the  mortgagor,  but  free  from  latent  equities  existing  in 
fevor  of  third  persons.^'  It  is  evident,  however,  that  counsel 
did  not  desire  us  to  accept  the  decision  as  authority  upon  the 
point  stated,  but  wish  us  to  accept  it  as  authoritative  upon  an- 
other point,  and  that  is,  that  the  assignee  of  a  fraudulent  mort- 
gage who  yields  as  a  consideration  an  antecedent  debt  can  not  ' 
acquire  any  greater  rights  than  the  assignor  possessed.  If  we 
were  to  concede  in  full  the  correctness  of  this  decision,  it  is 
clear  that  it  would  do  the  appellant  no  good.  Here  the  ap- 
pellee surrendered  a  debt  which  was  due  him  from  Jesse  Bol- 
ing, and  accepted  a  note  executed  by  another  person  by  which 
the  time  of  payment  was  extended,  and  there  is,  therefore,  a 
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complete  and  radical  change  of  position.  In  the  New  Jersey 
case  the  court  treat  as  controlling  flie  fact  that  the  creditor 
was  left  precisely  where  he  stood  before.  We  make  this  ex- 
*  tract  from  the  opinion  :  *'  He  is  put  in  no  worse  condition  than 
he  was  before  he  obtained  it;  in  the  language  of  some  of  the 
judges,  he  is  not  hurt."  Our  own  cases  are  directly  and  fully 
against  appellant.  In  Gilchrist  v.  Gaugh,Q3  Ind.  576,  itwa« 
held  that  an  extension  of  time  constituted  the  creditor  a  bona 
fide  purchaser,  the  court  saying :  "  For  it  appeared  that,  in 
each  of  said  mortgages,  the  time  of  payment  of  the  pre-exist- 
ing indebtedness,  to  secure  which  the  mortgage  was  given,  had 
been  extended  for  the  term  of  one  year,  and  this  extension  of 
time,  as  we  have  seen,  was  sufficient  to  make  him  a  purchaser 
or  mortgagee  for  a  valuable  consideration,  as  to  each  of  the 
mortgages.'* 

In  the  case  of  Kester  v.  Hulman,  65  Ind.  100,  this  doctrine 
is  reaffirmed.  The  question  again  came  before  the  court  in 
Mayer  v.  GroUendick,  68  Ind.  1,  where  Gilchrist  v.  G(mgh,su- 
pray  was  approved,  and  Niblack,  J.,  speaking  for  the  court, 
«aid  :  "  The  renewal  of  a  subsisting  note  and  the  consequent 
extension  of  time  constitute,  in  any  event,  a  sufficient  consid- 
eration for  a  mortgage." 

Counsel  assume  that  the  decision  protects  the  fraudulent 
acts  of  the  assignor  of  the  note  and  lien,  but  this  assumption 
is  wholly  unwarranted,  for  the  protection  is  extended  only  to 
the  assignee  who  paid  value  and  acted  in  good  faith.  We 
considered  it  in  our  original  opinion  as  a  plain  principle  of 
equity  that  a  grantee  who  acquires  rights  for  value,  and  in  good 
faith,  is  protected,  no  matter  what  may  have  been  the  infirmity 
in  the  grantor's  title  and  we  suppose  that  no  lawyer  questions 
this  doctrine,  for  all  who  have  read  the  elementary  books  know 
that  it  is  one  ofthe  earliest  principles  taught  the  student.  Coun- 
sel say  that  we  ought  not  to  pass  the  case  of  Mingua  v.  Con- 
dit,  23  N.  J.  Eq.  313  (8  C.  E.  Green),  without  notice.  We 
did  not  pass  it  without  an  examination,  but  we  found  it  not 
Vol.  93.-22 
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applicable  to  this  case.  What  is  there  decided  is,  and  we  give 
the  point  in  the  language  of  the  Chancellor :  "  The  rule  of 
equity  regulating  the  transfer  of  property  is  that  a  purchat^or 
who  has  obtained  title  as  a  mere  security  for  or  payment  of  a 
pre-existing  debt,  without  parting  with  any  thing  of  value,  is 
not  entitled  to  the  character  of  a  bona  fide  purchaser  for 
value/'  What  we  have  said  shows  the  inapplicability  of  this 
doctrine  to  the  present  case. 

Turning  for  a  moment  to  the  answers.  The  second  para- 
graph admits,  because  it  neither  avoids  nor  denies,  that  the 
consideration  paid  was  that  described  in  the  complaint,  and  it 
does  not  aver  notice  of  the  fraud  of  the  assignor,  and  surely  we 
need  say  no  more  of  this  paragraph.  The  third  does  aver  that 
the  notes  were  assigned  for  a  pre-existing  debt  due  from  the 
maker  of  the  note,  but  it  does  not  aver  that  there  was  no 
change  of  position  by  the  release  of  the  original  debtor ;  nor 
does  it  charge  that  the  appellee  had  notice  of  the  fraud.  In 
view  of  this  we  can  not  see  in  what  respect  the  case  of  Dugun 
V.  Vaiier,  3  Blackf.  245  (25  Am.  Dec.  105),  favors  the  appel- 
lant. There  it  was  decided,  to  quote  Judge  Blackford's  note : 
"A  debtor  to  defraud  his  creditors,  conveyed  his  real  estate  to 
a  person  with  notice  of  the  fraud.  Held,  that  a  bona  fide  pur- 
chaser, for  a  valuable  consideration,  from  the  fraudulent  gran- 
tee,— having  paid  the  purchase-money,  and  received  a  deed, 
before  notice  of  the  fraud, — will  hold  the  estate  against  the 
creditors  of  the  grantor.  Aliter,  if  the  purchaser  from  the 
fraudulent  grantee  had  notice  of  the  fraud."  The  case  cited 
is  against,  not  for  the  appellant.  The  fourth  paragraph  of  the 
answer  does  contain  the  necessary  averment,  but  on  this  para- 
graph the  ruling  was  in  appellant's  favor. 

Howell  and  Reyman  were  general  creditors,  with  equal 
rights,  and  the  debtor  might,  had  he  chosen,  have  conveyed 
the  land  directly  to  Howell,  and  is  there  any  valid  reason  why 
he  could  not  transfer  the  notes  which  represented  the  land  ? 
Our  cases,  however  it  may  be  elsewhere,  have  from  the  earli- 
est time  recognized  the  right  of  the  debtor  to  prefer  one  cred- 
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itor  to  tho  exclusion  of  others.  Anderson  v.  Smith,  5  Blackf. 
395 ;  Ilubbs  v.  Bancroft,  4  Ind.  388  ;  Steimrt  v.  English,  6 
Ind.  176.  And  the  effect  of  the  debtor's  act  in  this  case  was 
simply  to  create  a  preference.  If  the  creditor  who  takes  the 
property  does  not  participate  in  the  fraud  of  the  seller,  he  will 
acquire  title.  Ball  v.  Barnett,  39  Ind.  53 ;  Bump  Fraud. 
Conv.  485.  In  the  case  last  cited  it  was  said  of  the  creditor 
who  acquired  the  property  of  the  debtor  who  had  been  guilty 
of  fraud :  *'  Her  purpose  was  to  secure  part  of  an  honest  debt, 
and  this  she  had  the  right  to  do,  although  it  defeated  the  pay- 
ment of  other  creditors,  if  she  was  guilty  of  no  fraudulent  con- 
duct. She,  by  her  superior  diligence,  accomplished,  by  the 
purchase  of  the  property,  what  the  appellants  attempted  to  do 
by  obtaining  a  confession  of  the  judgment.'*  These  observa- 
tions are  strongly  pertinent  to  the  present  case.  The  case  of 
Sharp  V.  Jones,  18  Ind.  314,  decides  that  "A  purchaser  of 
goods  from  a  fraudulent  vendor  may  have  the  legal  and  bene- 
ficial ownership  in  him."  Lm^d  v.  Fisher,  19  Ind.  7 ;  Moore 
V.  3Ieek,  20  Ind.  484. 

We  have  incidentally  said  that  a  mere  general  creditor  has 
no  interest  in  the  debtor's  land  until  after  judgment,  and  we 
now  refer  to  a  few  cases  upon  that  subject.  Runyan  v.  Mc- 
Clellan,  24  Ind.  1 65 ;  Eussell  v.  Houston,  5  Ind.  180 ;  Kennedy 
v.  SAaic,  38  Ind.  474,  vide  op.  478;  Bump  Fraud.  Conv/ 14. 

It  is  said,  in  Bump  on  Fraudulent  Conveyances,  448,  that 
"A  third  person  who  is  innocent  of  the  fraud  may  enforce  a 
promise  made  to  him  for  a  valuable  consideration,  although 
it  grew  out  of  the  fraudulent  transaction,"  and  our  case  of  Moore 
v.  3Ieek,  20  Ind.  484,  is  cited  as  authority.  This  is  substan- 
tially the  position  which  the  appellee  occupies. 

We  have  shown  that  the  cases  in  the  New  Jersey  court  are 
unlike  the  present,  and  that  is  enough  to  exclude  them  from 
controlling  influence  here,  but  we  do  not  mean  to  be  under- 
stood as  approving  them.  Mr.  Bump  says :  "  When  a  transfi^r, 
however,  is  made  to  a  creditor,  his  equity  is  the  same  as  that 
of  the  others,  and  he  is  entitled  to  the  benefit  of  the  universal 
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rule,  that  where  the  equities  are  equal  the  legal  title  must  pre- 
vail. An  existing  indebtedness  is,  therefore,  a  good  consid- 
eration within  the  proviso  which  saves  the  rights  of  bona  fide 
purchasers.  There  being  no  equity  prior  to  that  of  the  ven- 
dee, the  necessity  which  calls  for  a  new  consideration  in  other 
cases  does  not  exist."  Bump  Fraud.  Con  v.  178.  This  is  the 
rule  of  our  court.  McMahan  v.  Morrison,  16  Ind.  172  ;  Dillon 
V.  Dorne,\9  Ind.  203.  The  doctrine  of  th6.se  cases  has  not 
been  changed,  although  some  of  the  expressions  in  one  of  the 
opinions  have  been  modified.     Gilchrist  v.  Gough,  supra. 

It  leads  to  error  to  lose  sight  of  the  important  fact  that 
general  creditors  are  equals,  neither  has  the  prior  equity,  and 
the  fallacy  in  the  New  Jersey  cases  is  in  assuming,  what  can 
not  be  proved,  that  one  general  creditor  has  an  equity  superioi 
to  that  of  another  creditor  of  the  same  class.  Few  expres- 
sions are  more  common  than  that  "  the  race  is  one  of  dili- 
gence between  creditors,"  and  this  implies  that  they  start 
from  the  same  point;  that  at  the  beginning  of  the  race  they 
are  equals.  If  they  are  equals,  then  he  who  secures,  without 
fraud,  legal  title  to  property  and  pays  for  it  by  releasing  an 
antecedent  debt,  must  hold  it,  for  it  is  a  fundamental  princi- 
ple pervading  the  universe  of  law,  that  the  legal  title  will  al- 
ways prevail  unless  there  are  prior  equities  or  rights.  The 
principle  laid  down  in  many  cases  that  a  pre-existing  debt  will 
not  constitute  such  a  consideration  as  will  make  one  a  bona 
fide  purchaser  against  a  person  having  prior  equities,  can  not 
apply  where  rights  and  equities  are  equal.  To  hold  that  it 
does  would  overturn  all  the  cases  which  decide  that  a  debtor 
may  sell  his  property  to  one  creditor  in  payment  of  an  exi.«?t- 
ing  debt.  If  the  consideration  is  not  a  valuable  one,  then  no 
creditor  can  buy  his  debtor^s  property  and  pay  for  it  by  re- 
leasing an  antecedent  debt,  for  if  there  is«no  valuable  consid- 
eration, then,  as  against  creditors,  the  sale  is  constructively 
fraudulent  and  void.  But  no  lawyer  will  question  the  right 
of  the  creditor  to  buy  and  the  debtor  to  sell,  and,  therefore, 
the  conclusion  must  be  that  an  antecedent  debt  is  a  valuable 
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coDsideration.  The  error  in  the  decisions  of  the  New  Jersey 
court  is  in  assuming  that  there  are  different  priorities  in  cred- 
itors of  the  same  class.  If  one  creditor  can  be  said  to  have 
a  prior  equity,  then  it  might  well  be  that  an  antecedent  debt 
would  not  constitute  the  creditor  who  bought  the  debtor's 
property  with  it,  a  bona  fide  purchaser,  but  it  can  not  be  said, 
without  violating  fundamental  principles,  that  the  equities  of 
one  creditor  are  prior  or  superior  to  those  ofanother  creditor 
of  the  same  class.  Petition  overruled. 
FUed  Jan.  29, 1884. 


No.  11,436. 

The  State  v.  Lay.  iS  tm\ 

Gbimikal  Law. —  Mcmdaughler. —  Indictment. —  SUUtUe  Oongtrued,—kn  in- 
dictment for  manslaughter,  whicii,  in  charging  the  offence,  only  avers 
that  the  defendant  on,  etc.,  at,  etc.,  ^'  did  unlawfully  kill  E.  F.,"  is  bad 
on  motion  to  quash.  Section  1746,  R.  S.  1881,  was  not  intended  to  au- 
thorize such  uncertainty  in  criminal  pleading. 

From  the  LaPorte  Circuit  Court. 

F,  T,  Hordy  Attorney  General,  and  G,  Ford,  Prosecuting; 
Attorney,  for  the  State. 
/.  Bradley  and  J.  H,  Bradley,  for  appellee. 

Hammond,  J. — The  grand  jury,  in  the  court  below,  re- 
turned an  indictment  against  the  appellee,  reading  as  follows, 
omitting  the  title : 

"  The  grand  jurors  for  the  county  of  LaPorte,  in  the  State 
of  Indiana, good  and  lawful  men,  duly  and  legally  empanelled,, 
sworn  and  charged  in  the  LaPorte  Circuit  Court  of  said  State, 
at  the  November  term,  for  the  year  1883,  to  inquire  into  fel- 
onies and  certain  misdemeanors,  in  and  for  the  bodv  of  said 
county  of  LaPorte,  in  the  name  and  by  the  authority  of  the 
State  of  Indiana,  on  their  oath  do  present  that  one  George  F. 
Lay,  late  of  the  said  county,  on  the  25th  day  of  September, 
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A.  D.  1883,  at  said  county  and  State  aforesaid,  did  then  and 
there  unlawfully  kill  one  Erasmus  R.  Fetzer.  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  Stat^  of  Indiana." 

The  appellee  moved  to  quash  the  indictment.  The  motion 
was  sustained,  and  the  State  appeals  to  this  court. 

As  defining  and  fixing  the  penalty  for  the  crime  of  man- 
slaughter, and  prescribing  certain  rules  relating  to  the  suffi- 
ciency of  an  indictment  or  information  for  this  crime,  we  set 
out  and  bring  together,  for  convenience,  the  following  sections 
of  the  Revised  Statutes  of  1881 : 

1908.  "  Whoever  unlawfully  kills  any  human  being  with- 
out malice,  express  or  implied,  either  voluntarily,  upon  a 
sudden  heat,  or  involuntarily,  but  in  the  commission  of  some 
unlawful  act,  is  guilty  of  manslaughter,  and,  upon  conviction 
thereof,  shall  be  imprisoned  in  the  State  prison  not  more  than 
twenty-one  years  nor  less  than  two  years.'' 

1746.  "  In  an  indictment  or  information  for  murder  in  the 
second  degree  or  for  manslaughter,  it  shall  not  be  necessary 
to  set  forth  the  manner  in  which  or  the  means  by  which  the 
death  was  caused ;  but  it  shall  be  sufficient  in  an  indictment 
or  information  for  murder  in  the  second  degree,  to  charge  that 
the  defendant  did  purposely  and  maliciously,  but  without  pre- 
meditation ;  and  in  an  indictment  or  information  for  man- 
slaughter, that  the  defendant  did  unlawfully  kill  the  deceased." 

1755.  "  The  indictment  or  information  is  sufficient,  if  it 
can  be  understood  therefrom — 

"First.  That  the  indictment  was  found  by  the  grand  jury 
of  the  county  or  the  information  presented  by  the  prosecut- 
ing attorney  of  the  circuit  in  which  the  court  was  held. 

"Second.  That  the  defendant  is  named  or  described  in  an 
indictment  as  a  person  whose  name  is  unknown  to  the  grand 
jurors,  or  in  an  information  to  the  prosecuting  attorney. 

"Third.  That  an  offence  was  committed  within  the  juris- 
diction of  the  court,  or  is  triable  therein. 
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^'Fourth.  That  the  offence  charged  is  clearly  set  forth  in 
plain  and  concise  language,  without  unnecessary  repetition. 

*' Fifth.  That  the  offence  charged  is  stated  with  such  a  degree 
of  certainty  that  the  court  may  pronounce  judgment,  upon  a 
conviction,  according  to  the  rights  of  the  case.^' 

1759.  "  The  defendant  may  move  to  quash  the  indictment 
or  information  when  it  appt^ars  upon  the  face  thereof,  either — 

''First  Tliat  the  grand  jury  which  found  the  indictment 
had  no  legal  authority  to  inquire  into  the  offence  charged. 

''Second.  That  the  facts  stated  in  the  indictment  or  infor- 
mation do  not  constitute  a  public  offence. 

"Third.  That  the  indictment  or  information  contains  any 
matter  which,  if  true,  would  constitute  a  legal  justification  of 
the  offence  charged  or  other  legal  bar  to  the  prosecution. 

"Fourth.  That  the  indictment  or  information  does  not  state 
the  offence  with  suflScient  certainty." 

Section  1908,  .<?M/jra,  defines  two  offences,  namely,  voluntary 
manslaughter  and  involuntary  manslaughter.  In  the  former 
the  killing  is  done  intentionally,  but  without  malice,  express 
or  implied,  and  upon  a  sudden  heat.  In  involuntary  man- 
slaughter the  killing,  done  in  the  commission  of  some  unlaw- 
ful act,  is  unintentional.  An  indictment  for  voluntary  man- 
.slaughter  will  not  support  a  conviction  for  involuntary  man- 
slaughter, and  vice  rersa.  Bremer  v.  State,  58  Ind.  159;  Adams 
V.  State,  65  Ind.  565.  Though  the  penalty  is  the  same  in 
both,the  crimes  of  voluntary  and  involuntary  manslaughter 
are  as  separate  and  distinct  as  those  of  gmnd  larceny  and 
robbery. 

In  determining  the  suflSciency  of  an  indictment  or  infor- 
mation for  manslaughter,  all  the  sections  of  the  statute  above 
set  out  must  be  construed  together.  Taking  section  1746 
by  itself,  the  indictment  would  not  have  to  show  that  it  was 
found  by  the  grand  jury  of  the  county,  nor  the  information 
that  it  was  presented  by  the  prosecuting  attorney  of  the  cir- 
cuit in  which  the  court  was  held.     Nor  would  the  indictment 
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or  information,  under  that  section,  have  to  show  that  the  of- 
fence was  committed  within  the  jurisdiction  of  the  court,  oris 
triable  therein,  yet  all  these  things  must  be  shown  by  proper 
averments  to  meet  the  requirements  of  section  1755.  The 
fourth  clause  of  section  1755  makes  it  necessary  that  a  spe- 
cific offence  be  charged  in  plain  and  concise  language ;  but 
under  section  1746  the  distinction  between  voluntary  and 
involuntary  manslaughter  is  not  recognized.  What  then  was 
the  purpose  of  section  1746?  Manifestly,  nothing  more 
than,  in  an  indictment  or  information  for  murder  in  the  second 
degree  or  manslaughter,  to  dispense  with  averments  of  "the 
manner  in  which  or  the  means  by  which  the  death  was 
caused/'  No  change  in  the  law  as  it  exists  in  other  respects, 
relating  to  the  sufficiency  of  indictments  and  informations,  ig 
made.  In  manslaughter  the  indictment  or  information  must 
now,  as  heretofore,  be  sufficient  to  charge  one  or  the  other 
offence  of  voluntary  or  involuntary  manslaughter.  The  in- 
dictment in  the  case  before  us  is  not  sufficient  to  charge 
either  offence,  and  under  the  fourth  clause  of  section  1759  ia 
bad  for  uncertainty.  The  motion  to  quash  was  properly  sus- 
tained. 

We  do  not  deem  it  necessary  to  discuss  the  question  as  to 
how  far  the  Legislature  may  dispense  with  allegations  in  an 
indictment  or  information,  which  constitute  an  essential  ele- 
ment of  the  crime  attempted  to  be  charged,  without  infring- 
ing upon  section  13  of  the  bill  of  rights  in  the  Constitution^ 
which  provides  that"  In  all  criminal  prosecutions  the  accused 
shall  have  the  right  *  *  *  to  demand  the  nature  and  cause 
of  the  accusation  against  him,  and  to  have  a  copy  thereof 
See,  upon  this  point,  McLaughlin  v.  State,  45  Ind.  338 ;  1 
Bishop  Crim.  Proc,  sections  86-88,  95-116,  588-606. 
Judgment  affirmed. 
FUed  Jan.  29, 1884. 
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Drainage. — Injunction, — Nuisance. — A  drain  constructed  under  the  act  of 
1875  touched  the  lands  of  A.,  but  did  not  affect  them,  and  was  only  of 

capacity  sufficient  to  drain  the  lands  which  had  been  assessed  for  its 

construction.     A.  afterwards  was  about  to  turn  the  waters  of  a  lar^ro  U^^     90 

swamp,  partly  his  own,  with  an  outlet,  bein^^  a  well  defined  stream,  in 
another  direction,  into  this  drain  by  making  an  artificial  channel  on 
his  own  land,  the  cfifect  of  which  would  be  to  overtax  the  capacity  of 
the  drain  and  thereby  submerge  and  injure  the  lands  drained  by  it. 

Held,  that  A.  could  be  stopped  by  injunction. 

Trial. — Jury. — Injundion, — A'ew  TriaL — Practice. — In  a  suit  for  injunction 
the  trial  is  by  the  court,  but  for  its  information  the  court  may,  in  its 
discretion,  refer  any  question  to  a  jury,  but  the  finding  ultimately  must 
be  by  the  court,  and  until  that  is  made  a  motion  for  a  new  trial  is  prema- 
ture and  can  not  be  granted. 

Same. — Equity,— ^Piwretion. — The  discretion  of  the  trial  court  as  to  what 
questions,  in  a  cause  in  equity,  it  shall  submit  to  a  jury,  is  not  subject 
to  the  control  of  the  Supreme  Court. 

Same. — For  a  discussion  of  the  practice  where,  in  the  trial  of  a  cause  in 
equity,  the  court  submits  questions  to  a  jury,  see  opinion. 

JuDOHENT. — Modification, — Injunction. — There  is  no  error  in  refusing  to 
modify  a  judgment  of  injunction,  so  as  to  permit  what  the  injunction 
does  not  prohibit. 

Prom  the  Whitley  Circuit  Court. 

M,  Sickafoose,  W,  Olds  and  C,  B,  TuUey,  for  appellant. 

T.  R.  Marshall  and  W,  F,  McNagny^  for  appellee. 

Black,  C. — Suit  for  an  injunction,  brought  by  the  appel- 
lees against  the  appellant.  In  the  complaint  it  was  alleged, 
in  effect,  that  the  plaintiffs  owned  and  were  in  possession  of 
certain  land  described,  in  Whitley  county  ;  that  through  said 
land  and  the  lands  of  divers  other  citizens  of  said  county  a 
certain  drain,  or  watercourse,  known  as  the  Wade  ditch,  hud 
been  laid  out  and  established,  under  the  act  of  the  Legislature 
of  March  9th,  1875,  Acts  1875,  Reg.  Sess.,  p.  97 ;  that  east  of 
said  ditch  the  defendant  and  his  wife  owned  certain  lands  de- 
scribed, of  which  the  defendant  was  in  possession,  which  were 
in  no  way  affect^jd  by  the  construction  of  said  ditch,  and  were 
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not  assessed  therefor,  and  the  dc  fendant  paid  no  money  and 
furnished  no  work  in  the  construction  thereof,  but  it  was 
constructed  by  other  persons  interested ;  that  the  plaintiff 
Martin  D.  Garrison  was  assessed  for  the  construction  of  said 
ditch  on  account  of  said  land  of  the  plaintiffs,  and  he  per- 
formed the  work  allotted  to  him  thereon,  and  paid  the 
money  assessed  against  him  therefor;  and  that  the  defendant 
had  no  interest  in  said  ditch.  A  particular  description  of 
the  Wade  ditch  was  given,  and  it  was  alleged  that  upon 
the  east  and  northeast  thereof,  on  said  lands  of  the  de- 
fendant, he  had  about  twenty-three  acres  of  swamp  land, 
which  in  the  spring  and  fall  was  constantly  covered  with 
water,  and  had  upon  it  at  all  times  of  the  year  such  quanti- 
ties of  water  as  to  be  unfit  for  cultivation,  and  it  had  not  been 
fit  for  either  grazing  or  agricultural  purposes,  because  of  such 
accumulations  of  water;  that  said  swamp  land  was  only  a 
part  of  a  large  tract  of  swamp  land  embracing  several  hun- 
dreds of  acres;  that  the  natural  outlet  of  all  said  swamp  lands 
was  into  Blue  river,  on  the  northwest  thereof,  through  which 
outlet  there  constantly  flowed  from  said  swamp  lands  a  stream 
of  water. 

It  was  alleged  that  the  defendant  was  engaged  in  cutting  a 
ditch  to  and  into  said  swamp  lands,  with  the  avowed  purpose 
of  draining  his  said  land  in  such  a  manner  as  to  cause  the 
water  to  flow  from  said  swamp  over  his  land  and  the  land  of 
another  person  named,  into  said  Wade  ditch,  through  and  by 
means  of  a  channel  running  into  and  connecting  with  the  east 
end  thereof;  that  the  natural  inclination  of  the  land  at  the 
west  end  of  the  private  ditch  which  the  defendant  was  dig- 
ging was  such  that,  of  necessity,  the  volume  of  water  which 
would  flow  into  it  would  pass  over  his  land  and  a  small  tract 
of  said  other  person,  and  thence  into  said  Wade  ditch;  that 
between  the  west  end  of  the  defendant's  ditch  and  his  said 
swamp  land,  which  he  proposed  to  drain,  was  a  high  natural 
elevation  of  land,  or  divide,  which  the  defendant  threatened 
.*'o  out  through ;  that  from  said  divide  westward  the  inclina- 
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tion  of  the  land  was  to  the  west,  while  eastward  from  said 
divide  the  inclination  was  north  and  west;  that  the  water 
lying  upon  the  lands  of  the  defendant  were  not  surface  waters, 
but  they  were  swamp  or  marsh  waters  with  a  well-define  d 
channel  running  northward ;  that  if  he  should  be  permitted 
to  continue  the  digging  of  his  said  private  ditch,  he  would 
turn  not  only  the  natural  channel  or  outlet  of  his  portion  of 
said  swamp,  but  also  that  of  the  marsh  lands  for  three-fourths 
of  a  mile  northwards;  that  said  Wade  ditch  was  of  sufficient 
size  to  carry  off  the  water  from  the  lands  which  it  was  con- 
structed to  drain,  and  no  more ;  that  it  was  not  of  sufficient 
size  to  carry  off  said  waters  so  to  be  diverted  from  their 
natural  channel ;  that  if  the  defendant  should  be  permitted 
to  continue  the  digging  of  said  ditch  the  waters  would  rush 
into  said  Wade  ditch  in  such  volume  as  to  overflow  its  banks, 
and  they  would  back  up  on  and  overflow  said  land  of  the 
plaintiffs,  and  render  it  unfit  for  use,  and  work  the  plaintiffs 
irreparable  injury,  for  which  they  would  have  no  adequate 
remedy  at  law;  that  by  such  overflow  said  land  of  the  plain- 
tiffs would  be  deteriorated  in  quality  and  injured  in  its  market 
value ;  that  there  was  in  said  swamp,  flowing  slowly  north- 
ward, enough  water  to  fill  said  Wade  ditch,  from  its  starting 
point  to  its  outlet,  about  twenty  times;  that  about  twelve 
acres  of  said  land  of  the  plaintiffs  was  low  land,  and  was  only 
rendered  fit  for  cultivation  by  the  construction  of  said  Wade 
ditch  ;  that  if  the  defendant  should  be  permitted  to  finish  his 
said  ditch,  he  would  overflow  all  or  nearly  all  of  said  land, 
especially  in  the  spring  and  fall,  thereby  rendering  said  land 
unfit  for  cultivation  and  practically  worthless,  and  working 
irreparable  injury  to  the  plaintiffs.     Prayer  for  an  injunction. 
A  demurrer  to  the  complaint  for  want  of  sufficient  facts 
was  overruled,  and  the  defendant  answered  by  a  general  de- 
nial. 

The  cause  wasi  commenced  on  the  23d  of  April,  1881.  It 
came  to  trial  on  the  6th  of  February,  1882.  A  jury  was  em- 
panelled and  sworn  "to  try  the  matters  in  issue  between  the 
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parties."  The  evidence  having  been  introduced,  and  the  ar- 
guments of  counsel  having  been  heard,  the  court,  of  its  own 
motion,  for  its  information,  submitted  to  the  jury,  to  be  tried 
by  the  jury  upon  the  evidence,  certain  questions  of  feet  sub- 
mitted to  the  jury  by  written  interrogatories. 

The  defendant  objected  to  each  and  all  of  said  interroga- 
tories for  reasons  stated.  The  court  overruled  the  defendant's 
objections. 

The  defendant  presented  to  the  court  three  interrogatories, 
and  requested  the  court  to  submit  them  to  the  jury  to  be  an- 
swered, but  the  court  refused  to  do  so. 

In  submitting  said  questions  to  the  jury  the  court  gave  to 
the  jury,  over  the  defendant's  objection,  an  instruction  num- 
bered 1. 

The  jury  returned  written  answers  to  said  interrogatories 
80  submitted  by  the  court. 

The  record,  as  made  up  by  the  clerk  from  his  entries,  pur- 
ports to  show,  next  after  the  return  of  the  jury,  that  the  de- 
fendant moved  to  set  aside  the  interrogatories  submitted  U> 
the  jury  and  the  answers  of  the  jury  thereto,  and  for  judg- 
ment in  his  favor  on  the  evidence,  notwithstanding  said  an- 
swers ;  that  the  court  overruled  this  motion,  and  that  the  de- 
fendant excepted.  There  is  a  bill  of  exceptions  in  the  rec- 
ord, but  this  motion  is  not  set  out  or  mentioned  therein. 

The  record  next  shows  that  the  defendant  filed  his  motion 
for  a  new  trial,  which  the  court  overruled,  and  that  the  de- 
fendant made  and  the  court  overruled  a  motion  in  arrest  of 
judgment. 

It  is  next  shown  that,  upon  the  plaintiffs'  motion  therefor, 
upon  the  special  findings  returned  by  the  jury,  and  upon  the 
evidence  given  and  heard  in  the  cause,  ^*  the  court  does  find 
that  the  material  allegations  of  the  plaintiffs'  complaint  are 
true,  in  substance  and  in  fact,  as  therein  alleged,  and  that  they 
are  entitled  to  the  injunction  as  against  the  defendant,  as 
therein  prayed  for."  Then  follows  the  judgment.  It  is 
shown  by  bill  of  exceptions  that  the  defendant  made  several 


NOVEMBER  TERM,  1883.  349 

Pence  ».  Garrison  et  al. 

motions,  which  are  set.  out  in  the  bill,  to  modify  the  judg- 
ment, and  that  they  were  overruled. 
The  appellant  has  assigned  as  errors : 
FirHt  The  overruling  of  the  demurrer  to  the  complaint. 
Second,  The  overruling  of  the  appellant^s  motion  to  set 
aside  the  interrogatories  submitted  to  the  jury  and  the  an- 
swers thereto,  and  for  judgment  in  his  fiivoron  the  evidence, 
notwithstanding  said  answers. 
Third,  The  overruling  of  the  motion  for  a  new  trial. 
Fourth,  The  overruling  of  the  motion  in  arrest  of  judg- 
ment. 
Fifth.  The  granting  of  the  injunction  set  out  in  the  record. 
Sixth,  Seventh  and  Eighth,  The  overruling  of  three  motions 
to  modify  the  judgment.  ^ 

It  is  objected  that  the  complaint  charges  a  threatened  tres- 
pass merely,  and  that,  therefore,  no  ground  for  equitable  re- 
lief is  shown.  It  is  not  necessary  to  determine  whether  the 
wrong  which  it  was  sought  to  prevent  would,  if  accomplished, 
constitute  ground  for  what  formerly  would  have  been  an  ac- 
tion of  trespass  or  for  what  would  have  been  an  action  on  the 
case.  The  principles  upon  which  courts  of  equity  prevent 
the  creation  of  nuisances  are  very  nearly  related  to  those  upon 
which  they  prevent  trespasses. 

The  complaint  shows  the  threatened  doing  by  the  defend- 
ant upon  his  own  land  of  an  act  which  would  result,  through 
gravitation,  in  a  continuous  or  constantly  recurring  injury  to 
the  plaintiffs'  land,  amounting  to  a  nuisance.  Full  compen- 
sation for  the  entire  injury  which  would  be  inflicted  by  the 
constantly  recurring  or  continuous  grievance  could  not  be 
obtained  in  one  action  at  law.  In  such  a  case  as  that  pre- 
sented by  the  complaint,  not  only  is  a  resort  to  a  court  of 
equity  allowable,  but  the  preventive  relief  is  eminently 
adapted  to  the  circumstances. 

The  appellant  does  not  contend  that,  if  by  the  digging  of 
his  ditch  he  should  cause  such  a  quantity  of  water  to  flow 
upon  or  over  the  land  of  the  appellees  as  to  cause  substantial 


350  SUPREME  COURT  OF  INDIANA, 

Pence  v.  Garrison  ei  oL 

injury  thereto,  he  would  not  be  liable  therefor,  but  he  con- 
tends that  he  would  only  be  liable  to  an  action  at  law  for 
damages;  and  he  bases  his  claim,  in  part,  upon  the  12th  sec- 
tion of  the  act  of  March  11th,  1867,  Acts  1867,  p.  188,  pro- 
viding for  the  construction  by  land-owners  of  new  ditches 
into  and  communicating  with  ditches  previously  constructed 
on  the  lands  of  other  persons,  and  making  the  person  con- 
structing such  new  ditch  liable,  from  time  to  time,  to  the 
owners  of  land  along  the  old  ditch,  for  damages  suffered  by 
them  in  consequence  of  his  failure  to  properly  enlarge  the 
capacity  of  the  old  ditch. 

The  new  ditches  contemplated  and  provided  for  in  said  sec- 
tion 12  were  ditches  constructed  under  and  pursuant  to  stat- 
utory provisions  therefor.  Whether,  if  the  ditch  of  the  ap- 
pellant was  being  made  pursuant  to  statutory  authority,  this 
fact  would  have  been'sufficient  to  deprive  the  appellees  of  the 
equitable  remedy  sought  had  the  statute  referred  to  been  in 
force,  we  need  not  say.  How  far,  or  whether  to  any  extent, 
said  section  12  was  modified  by  section  15  of  the  act  of  March 
9th,  1875,  Acts  1875,  Reg.  Sess.,  p.  102,  need  not  be  deter- 
mined. When  that  which  was  complained  of  was  being  done, 
and  this  suit  was  commenced,  the  entire  act  of  1867  aforesaid, 
and  all  acts  amendatory  thereto,  had  been  repealed  by  the 
act  of  March  13th,  1879,  Acts  1879,  p.  241.  The  complaint 
was  sufficient. 

Our  code  of  civil  procedure  of  1881  provides  (R.  S.  1881, 
section  409),  that  "  Issues  of  law  and  issues  of  fact  in  causes 
that,  prior  to  the  18th  day  of  June,  1852,  were  of  exclusive 
equitable  jurisdiction,  shall  be  tried  by  the  court;  issues  of 
fact  in  all  other  causes  shall  be  triable  as  the  same  are  now 
triable.  In  case  of  the  joinder  of  causes  of  action  or  de- 
fences which,  prior  to  said  date,  were  of  exclusive  equitable 
jurisdiction,  with  causes  of  action  or  defences  which,  prior  to 
said  date,  were  designated  as  actions  at  law  and  triable  by  jury 
— the  former  shall  be  triable  by  the  court,  and  the  latter  by  a 
jury,  unless  waived;  the  trial  of  both  may  be  at  the  same 
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time  or  at  different  times,  as  the  court  may  direct :  Provided, 
That  in  all  cases  triable  by  the  court  as  above  directed,  the 
court,  iu  its  discretion,  for  its  information,  may  cause  any  ques- 
tion of  fact  to  be  tried  by  a  jury,  or  the  court  may  refer  any 
such  cause  to  a  master  commissioner,  for  hearing  and  report.'* 

For  nearly  a  generation  before  the  enactment  of  the  pro- 
vision just  quoted,  an  action  such  as  the  one  at  bar,  for  a  per- 
petual injunction,  was,  in  this  State,  triable  before  a  jury,  un- 
less a  jury  trial  was  waived.  Section  320,  code  of  1852; 
Hopkins  V.  Greensbuj-g,  etc.,  Co,,  46  Ind.  187. 

The  trial  of  such  a  cause  must  now  be  by  the  court,  but 
the  court  may,  in  its  discretion,  for  its  information,  cause  any 
question  of  fact  involved  in  the  trial  to  be  tried  by  a  jury. 
No  more  particular  direction  is  given  by  the  statute  concern- 
ing the  trial  by  jury  in  such  cases,  and  it  is  manifest  that  the 
practice  contemplated  is  that  used  in  the  trial  by  jury  of  ques- 
tions of  fact  sent  out  of  a  court  of  chancery,  before  the  adop- 
tion of  the  code  of  1852,  except  as  modified  by  the  provisions 
of  our  code.  The  object  of  such  trial  by  jury,  like  that  of 
the  trial  of  a  feigned  issue,  is  to  satisfy  the  conscience  of  tlie 
judge.  The  trial  of  the  cause  is  by  the  court.  There  is  but 
one  trial  of  the  cause,  and  thereof  the  trial  of  questions  of 
fact  by  jury  is  an  incident.  The  general  provisions  in  re- 
lation to  trials  by  the  court  and  the  findings,  or  decisions 
therein,  and  to  making  of  motions  for  new  trials  and  the 
granting  thereof,  are  applicable  to  such  cases. 

The  questions  of  fact  to  be  tried  by  jury  should  be  stated 
by  way  of  interrogatories,  to  be  answered  by  the  jury.  All 
or  any  number  of  the  questions  of  fact  involved  in  the  trial 
may  be  thus  presented.  The  interrogatories  may  be  pre- 
pared by  the  court,  or  they  may  be  prepared  by  counsel  un- 
der the  direction  of  the  court,  or  they  may  be  submitted  by 
counsel  to  the  court.  But  whether  any  questions  shall  be 
submitted  to  the  jury  is  a  matter  within  the  discretion  of  the 
court.  There  can  be  no  error  in  refusing  to  cause  such  ques- 
tions to  be  tried  by  jury.     The  court  should  exercise  dis- 
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crimination,  and  only  submit  questions  to  a  jury  where  it 
appears  that  needed  information  may  be  more  certainly  gained 
through  a  jury.  The  difference  between  courts  of  law  and 
courts  of  equity  in  the  mode  of  the  production  of  evidence 
which  once  furnished  one  reason  for  sending  questions  of  fact 
to  a  jury  by  the  latter  no  longer  exists  with  us.  On  the  trial 
of  questions  of  fact  before  the  court,  whether  in  actions  at 
law  or  suits  in  equity,  the  witnesses  jnay  be  examined  and 
cross-examined  orally  in  the  presence  of  the  court. 

Of  course,  such  of  the  questions  of  fact  involved  in  the 
trial  of  the  cause  as  are  not  submitted  to  a  jury  are  reserved 
for  trial  by  the  court.  The  jury  should  not  be  sworn,  as  it 
was  in  this  case,  to  try  the  matters  in  issue  between  the  par- 
ties ;  it  should  be  sworn  to  try  the  questions  submitted  to  it. 
The  questions  are  not  sent,  as  formerly,  to  another  court  pre- 
sided over  by  another  judge,  or  to  another  side  of  the  same 
court,  but  they  are  submitted  by  the  judge  who  desires  the 
information  to  a  jury  in  the  court  over  which  he  presides. 
The  court  thus  hears  the  evidence  heard  by  the  jury.  If 
there  be  other  questions  of  feet  involved  in  the  trial  of  the 
cause  than  those  so  submitted  to  the  jury,  the  court  may  hear 
the  evidence  thereon  and  try  them  at  the  same  time,  or  at 
another  time. 

Upon  the  trial  before  the  jury  the  same  rules  as  to  the  in- 
troduction of  evidence  apply  as  in  other  trials  by  jury,  and 
the  rules  of  practice  in  relation  to  the  giving  of  instructions 
to  the  jury  and  the  tendering  by  the  parties  of  instructions 
are  applicable ;  and  exceptions  to  the  admission  or  exclusion 
of  evidonce  and  the  giving  or  refusing  of  instructions  must  be 
saved  in  the  same  manner  as  in  other  cases. 

As  the  court  is  not  bound  to  submit  any  questions  to  the 
Jury,  so  it  is  not  bound  by  the  answers  of  the  jury.  The  court 
may  adopt  or  reject  all  or  any  of  the  answers,  and  make,  upon 
the  evidence,  its  own  conclusion  upon  the  questions  submitted 
to  the  jury.     The  cause  does  not  come  on  for  hearing,  either 
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interlocutory  or  final;  in  the  technical  sense  in  which  that 
word  is  used  in  courts  of  equity. 

The  rules  of  the  code  for  the  formation  of  issues  are  the 
same  in  actions  at  law  as  in  suits  in  equity.  The  judicial  ex- 
amination of  an  issue  of  fact  or  of  law  in  an  action  is  a  trial. 
R.  S.  1881,  section  517.  On  the  trial  pleadings  sworn  to  by 
either  party  can  not  be  deemed  proof  of  the  fects  alleged 
therein,  or  require  other  or  greater  proof  on  the  part  of  the 
adverse  party  than  those  not  sworn  to,  except  as  otherwise 
provided  by  law.  R.  S.  1881,  section  360.  The  examina- 
tion made  upon  an  application  for  a  restraining  order  or  a 
temporary  injunction  is  a  hearing  (R.  S.  1881,  section  1160, 
d  9€q.),  but  the  examination  made  for  the  decision  of  the  is- 
sues in  an  action  for  a  perpetual  injunc'tion  is  a  trial. 

As  the  submission  of  questions  of  fact  to  the  jury  is  within 
the  discretion  of  the  court,  and  it  may  adopt  or  reject  any  or 
all  the  answers  of  the  jury,  as  it  may  deem  them  reliable  or 
unreliable  as  means  of  information,  it  must  be  within  the  dis- 
cretion of  the  court  whether  it  will  again  submit  those  ques- 
tions to  a  jury  upon  an  application  by  a  party.  The  trial  has 
not  ended  until  the  court  has  made  its  finding  uppn  the  is- 
sues on  trial.  It  is  not  necessary  for  the  court  to  state  its 
finding,  except  genefrally,  for  the  plaintiff  or  defendant,  unless 
one  of  the  parties  request  the  court  to  state  the  feicts  in  writ- 
ing and  the  conclusions  of  law  thereon.  R.S.  1881,  section  551. 

Such  a  special  finding  is  appropriate  to  such  a  case.  It 
would  indicate  how  far  the  court  adopted,  and  how  far  it  re- 
jected, the  conclusions  reached  by  the  jury. 

The  provisions  of  the  code  concerning  new  trials  have  ref- 
erence to  new  judicial  examinations  of  issues  of  fact.  The 
motion  for  a  new  trial  is  to  be  made  after,  and  not  before  the 
verdict  or  finding.  The  motion  has  reference  to  the  former 
trial  as  a  whole.  Errors  committed  upon  the  trial  of  questions 
of  feet  before  a  jury  in  a  suit  in  equity  may  constitute  cause 
for  a  new  trial,  so  far  as  the  finding  of  the  court  has  been  af- 
VOL.  93.-23 
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fected  thereby.  Whether  the  giving  of  an  improper  instruc- 
tion to  the  jury,  or  the  refusal  to  give  a  proper  one,  would  be 
cause  for  a  new  trial  in  such  a  case,  would  perhaps  depend  on 
whether  the  conclusion  reached  by  the  jury  was  adopted  by 
the  court. 

If  the  finding  of  the  court  were  upon  evidence  introduced  at 
the  trial  before  the  jury,  the  improper  admission  or  rejection 
of  evidence,  or  the  fact  that  the  finding  of  the  court  was  not 
sustained  by  sufficient  evidence,  would  be  ground  for  a  new 
trial,  whether  the  conclusion  of  the  jury  were  adopted  or  not. 

It  may  be  proper  to  remark,  especially  in  view  of  the  ap- 
parent purpose  of  the  appellant  in  a  portion  of  his  argu- 
ment, that  this  court  will  not,  in  equity  cases,  review  the  evi- 
dence for  the  purpose  of  determining  the  preponderance 
thereof,  where  there  has  been  conflicting  testimony,  whether 
questions  of  fact  have  been  tried  by  jury  in  such  cases  or  not. 
The  rule  in  this  regard  is  the  same  in  such  cases  as  in  actions 
at  law  in  this  State.  Upon  the  subject  of  the  trial  by  jury  of 
questions  of  fact  in  suits  in  equity,  see  Waterman  v.  DvitoJij 
5  Wis.  413;  Church  v.  Freeman,  16  How.  Pr.  294;  (ySrien 
V.  Bowes,  4  Bosw.  657 ;  Forrest  v.  Forrest,  25  N.  Y.  501 ; 
Farmers,  etc..  Bank  v.  Joslyn,  37  N.  Y.  353 ;  Birdsall  v.  Pat- 
terson, 51  N.  Y.  43 ;  Vermilyea  v.  Palmer,  52  N.  Y.  471 ; 
Moore  v.  Metropolitan  NaH  Bank,  55  N.  Y.  41 ;  Brinldey  v. 
BrinUey,  56  N.  Y.  192;  Evans  v.  Nealis,  87  Ind.  262; 
Ketcham  v.  Brazil  Block  Goal  Co.,  88  Ind.  515;  Lake  Erie, 
etc.,  R.  W.  Co.  V.  Griffin,  92  Ind.  487 ;  1  Van  Santv.  Eq.  Pr. 
508 ;  Mit.  &  T.  PI.  and  Pr.  in  Eq.  464. 

The  practice  in  this  State  will  be  peculiar  so  fer  as  our 
statute  providing  for  such  trials  by  jury  is  peculiar,  and  so 
fer  as  the  former  chancery  practice  may  be  controlled  and 
modified  by  the  peculiar  provisions  of  our  code. 

Of  the  motion  referred  to  in  the  second  specification  of  the 
assignment  of  errors,  if  it  be  entitled  to  consideration,  not 
being  in  a  bill  of  exceptions,  it  may  be  said  that  it  was  not 
adapted  to  raise  any  question  for  review  here.     It,  in  effect. 
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asked  the  court  to  disregard  the  findings  of  the  jury.  A  propi^r 
course  to  raise  the  questions  which  it  was  the  apparent  in- 
tention to  present  here  by  the  second  and  fifth  specifications 
of  the  assignment  of  errors,  was  to  request  a  special  finding 
by  the  court.  Then,  for  error  in  the  finding  of  facts  a  mo- 
tion for  a  new  trial  would  have  lain,  and  an  exception  to  the 
conclusion  of  law  would  have  raised  the  question  whether, 
upon  the  facts  found,  an  injunction  should  have  been  granted. 
There  was  no  error  in  overruling  the  motion  for  a  new  trial. 
Whether  any  grounds  for  a  new  trial  existed  and  were  stated 
in  the  motion  we  do  not  examine.  The  motion  was  made 
before  there  had  been  any  finding  by  the  court.  Doubtless,  if 
the  court  be  dissatisfied  with  the  answers  of  the  jury,  it  may 
submit  the  questions  to  another  jury,  but  any  application  to 
the  court  to  do  so  must  be  regarded  as  addressed  to  the  dis- 
cretion of  the  court,  and  a  refusal  to  so  re-submit  such  ques- 
tions, or  to  grant  a  new  trial  of  the  questions  as  such,  would 
not  be  available  on  appeal  as  error.  The  only  motion  for  a 
new  trial  in  such  a  case,  the  overruling  of  which  may  be  as- 
signed here  as  error,  is  one  made  after  the  finding,  and  hav- 
ing reference  to  the  former  trial  as  a  whole. 

The  only  one  of  the  three  motions  to  modify  the  judgment 
urged  is  one  which  asked  the  court  to  modify  the  judgment 
in  this,  viz. :  "  That  said  defendant  be  permitted  to  dig  his 
said  ditch  up  to  the  west  side  of  the  rim  on  the  west  side  of 
the  prairie  on  his  land." 

The  judgment  did  not  prohibit  him  from  so  digging  his 
ditch,  and  he  had  no  right  to  obtain  through  the  judgment  in 
this  proceeding  affirmative  permission  to  dig  any  ditch. 

The  judgment  should  be  affirmed.    • 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  appellant's  costs. 
Filed  Jan.  30, 1884. 
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Replevin  Bond. — Pleading. — Ownership, — Ea  Adjudicata, — Suit  ou  a^  re- 
plevin bond,  averring  a  judgment  of  return  of  the  property,  or,  on  fail- 
ure, for  its  value  found,  and  for  breach  a  failure  to  return  or  paj  the 
value. 

HeUlt  that  an  answer  bj  a  surety,  on  the  bond,  that  the  plaintiff's  owner- 
ship of  the  property  was  subject  to  a  mortgage  thereon  held  by  the 
surety,  due  and  unpaid,  was  bad  ;  so,  also,  an  answer  of  property  in  the 
principal  in  the  bond,  the  question  of  ownership  and  right  to  possession 
being  res  adjvdiccUa. 

Evidence. — Record. — Dismiaaal. — The  dismissal  of  a  cause  does  not  take 
from  the  record  the  papers  belonging  thereto,  and  such  papers  may  be 
used  as  evidence. 

From  the  Noble  Circuit  Court. 

T.  Woods  and  R,  B.  Encelly  for  appellants. 

A.  A.  Chapin  and  R.  P.  Barr,  for  appellee. 

Fbanklin,  C. — One  David  Williams  sued  appellee  Kess- 
ler, in  an  action  of  replevin,  for  two  mules,  a  set  of  double 
harness  and  a  wagon.  He  filed  an  undertaking  to  prosecute 
the  suit  to  effect  and  for  the  return  of  the  property,  if  awarded, 
and  the  payment  of  any  judgment  that  might  be  recovered 
against  him  in  the  suit.  Appellants  and  Zimmerman  signed 
the  undertaking  with  Williams. 

Appellee  filed  a  general  denial,  and  prayed  for  a  return  of 
the  property  and  damages  for  its  detention.  Upon  the  trial 
Williams  failed  to  appear;  his  attorney  withdrew  his  appear- 
ance for  him;  he  was  defaulted  and  his  cause  of  action  was 
dismissed. 

Appellee  demanded  a  trial  upon  his  answer,  and  a  return 
of  the  property  and  damages.  The  court  granted  it,  heard 
the  evidence  and  found  for  appellee,  that  he  was  the  owner 
of  the  property  and  entitled  to  its  return,  found  its  value  and 
rendered  judgment  for  its  return  or  payment  of  its  value, 
with  damages  and  costs.  That  case  was  appealed  to  this 
court,  and  the  judgment  of  the  lower  court  affirmed,  under 
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the  2d  section  of  the  act  of  March  5th,  1877.  See  Acts  1877, 
p.  102,  and  Williams  v.  Kesaler,  82  Ind.  183.  In  the  opin- 
ion of  which  the  following  language  is  used :  "  As  by  the  an- 
swer on  file  the  defendant  was  entitled  to  prove,  upon  the 
trial,  if  the  plaintiff  had  proceeded  to  a  trial,  that  the  property 
in  question  was  his,  and  he  had  prayed  for  a  return  thereof, 
the  court  did  not  err  in  its  action  subsequent  to  the  default 
of  the  plaintiff,  in  hearing  the  defendant's  evidence  and  ren- 
dering judgment  in  his  favor,  if  the  evidence  showed  him 
entitled  thereto."  This  suit  has  been  brought  upon  the  un- 
dertaking in  that  case. 

Appellants  Woods  and  Encell  answered  in  three  para- 
graphs :  First,  a  denial ;  second,  that  appellee  acquired  his 
title  to  the  property  through  the  son  of  David  Williams,  the 
son  through  the  fether,  and  that  prior  thereto,  while  the  father 
owned  the  property,  he  executed  to  said  appellant  Woods  a 
mortgage  upon  the  same ;  that  the  mortgage  was  still  valid 
and  unpaid,  and  that  appellee  took  said  property  subject  to 
said  mortgage;  the  third  paragraph  pleaded  property  in 
David  Williams. 

To  these  paragraphs  of  answer  a  reply  was  filed  in  three 
paragraphs:  First,  a  denial ;  second,  the  adjudication  as  to 
the  ownership  of  the  property  in  the  former  case ;  third,  pay- 
ment to  Woods. 

The  second  paragraph  alleges,  in  addition,  the  identity  of 
the  parties  to  the  undertaking,  and  avers  that  he  purchased 
the  property  in  good  faith  for  a  valuable  consideration  from 
Williams'  son.  A'  demurrer  was  overruled  to  the  second 
paragraph  of  the  reply. 

Zimmerman  answered  by  a  general  denial,  and  filed  a  cross 
complaint  against  his  co-defendants  Woods  and  Encell,  alleg- 
ing that  he  signed  the  undertaking  as  surety  for  Woods  and 
Encell  and  not  for  Williams ;  and  praying  that  he  be  exempt 
fi-om  execution  until  the  property  of  Woods  and  Encoll  be  ex- 
hausted. Appellants  replied  to  this  cross  complaint  by  a  gen- 
eral denial.     Williams  had  not  been  served  with  process. 
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The  cause  was  tried  by  the  court.  A  finding  was  made  for 
the  plaintiff,  against  all  the  defendants,  Woods,  Encell  and 
Zimmerman,  and  for  Zimmerman  on  his  cross  complaint, 
against  Woods  and  Encell. 

Appellants  moved  for  new  trials  as  against  the  plaintiff  and 
as  against  Zimmerman,  which  motions  were  overruled  and 
judgment  rendered  upon  the  findings. 

Various  specifications  of  error  have  been  assigned,  some 
of  which  have  no  record  foundation,  and  others  have  not 
been  referred  to  by  appellants,  who  have  filed  a  partial  brief 
or  statement  of  the  facts  and  questions  they  desire  presented, 
promising  to  file  an  additional  brief  containing  arguments 
and  authorities ;  this  has  not  been  received.  We  therefore 
only  examine  such  questions  as  have  thus  been  presented. 

The  overruling  of  the  demurrer  to  the  second  paragraph 
of  appellee's  reply  is  the  first  question  presented  by  appel- 
lant. This  paragraph  of  reply  was  to  the  second  and  third 
paragraphs  of  appellants'  answer,  which  set  up  as  a  defence 
the  mortgage  to  Woods  and  property  in  Williams.  It  made 
little  or  no  difference  whether  this  paragraph  of  the  reply 
was  good  or  bad ;  if  bad,  it  was  good  enough  for  bad  para- 
graphs of  answer.  The  existence  of  the  mortgage  to  Woods 
was  no  defence  for  Woods  and  Encell  against  their  liability  as 
surety  on  Williams'  undertaking  that  he  would  prosecute  his 
action  "  with  effect  and  without  delay,  and  return  the  property 
in  controversy  to  the  defendant,  if  a  return  be  adjudged  by 
the  court,  and  pay  to  him  all  such  sums  of  money  as  he  may 
recover  against  the  plaintiff  in  this  action  for  any  cause 
whatever." 

They  obligated  themselves  to  make  good  these  covenants 
of  Williams,  and  their  liability  as  such  sureties  can  not  be 
affected  by  any  lien  that  Woods  might  have  held  or  may  hold 
upon  the  property.  The  question  of  ownership  and  the  right 
to  possession  as  between  Williams  and  appellee  was  finally 
settled  in  the  former  suit,  and  these  questions  are  res  adjudi- 
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cata,  and  can  not,  in  this  suit,  be  set  up  as  a  defence  for  ap- 
pellants. The  reply  was  good  enough  for  the  answer,  and 
there  was  no  error  in  overruling  the  demurrer  to  it.  In  sup- 
port of  the  foregoing,  we  cite  the  following  authorities :  Davla 
V.  Crow,  7  Blackf.  129;  Smith  v.  Usher,  T^  Ind.500;  Wliit- 
ney  v.  Lehmer,  26  lud.  503 ;  CatT  v.  Ellis,  37  Tud.  465 ;  Lan- 
ders V.  George,  49  Ind.  309. 

The  only  remaining  question  presented  by  appellant  is  in 
relation  to  the  fourth  reason  stated  for  a  new  trial,  and  that 
is,  that  the  court  erred  in  permitting  the  plaintiff  to  intro- 
duce in  evidence  the  papers  in  the  original  replevin  suit ;  for 
the  reason  that  that  cause  was  dismissed,  and  the  papers  no 
longer  remained  a  part  of  the  record.  In  this  we  think  ap- 
pellants are  mistaken ;  the  dismissal  of  the  cause  did  not  re- 
move the  papers  from  the  record ;  they  remained  the  same  as 
if  the  cause  had  been  tried  upon  the  complaint.  There  was 
no  error  in  admitting  them  in  evidence. 

No  suflScient  error  has  been  presented  to  reverse  the  judg- 
ment in  fiivor  of  appellee. 

As  to  the  assignment  of  errors  against  Zimmerman  on  his 
cross  complaint,  based  upon  the  overruling  of  the  motion  for 
a  new  trial  as  to  him,  the  only  reasons  stated  in  the  motion 
are  that  the  finding  was  contrary  to  law,  and  not  supported 
by  sufficient  evidence.  We  have  examined  the  evidence  and 
think  it  clearly  tended  to  support  the  finding,  and  the  finding 
was  not  contrary  to  law.  There  was  no  available  error  in 
overruling  the  motion  for  a  new  trial. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
in  all  things  affirmed,  with  costs. 
Filed  Nov.  3, 1883.    Petition  for  a  rehearing  overruled  Jan.  30,  1884.  ' 
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No.  10,362. 

The  Indianapolis  and  Cumberland  Gravel  Road  Com- 
pany V,  Christian. 

Practice. — BUI  of  Ezeeptions, — Affidavits, — A  ruling  made  during  the  course 
of  the  trial  can  be  made  to  appear  upon  the  record  by  bill  of  exceptions 
stating  the  fact;  affidavits  showing  it  are  wholly  out  of  place,  and  can 
not  be  regarded  by  the  Supreme  Court. 

Draijuaqb.— Trial,— ConMutionaJ  Law.— The  art  of  April  8th,  1881,  R.S. 
1881,  section  4276,  requiring  questions  of  fact  arising  in  proceedings 
for  drainage  to  be  tried  by  the  court  without  a  jury,  is  constitutional. 

Same. — Petition. — Report  of  Cmnmis^ioners.  —The  petition  for  drainage  and 
the  report  of  the  commissioners,  if,  in  all  essential  matters,  according 
to  the  forms  prescribed  by  section  4284,  R  S.  1881,  are  sufficient. 

From  the  Marion  Circuit  Court. 

Gr.  6r.  Ilendrickson  Siud  H.  31,  Talbott,  for  a\ipe\lant. 

B.  Harrison,  C.  (7.  Hines  and  ir.  H.  H.  Miller ,  for  appellee. 

Zollxrs,  J. — Appellee  filed  her  petition  in  the  court  be- 
low, under  section  4274,  R.  S.  1881,  asking  for  the  construc- 
tion of  a  ditch,  under  the  chapter  of  the  statute  of  which  that 
section  is  a  part.  After  the  filing  of  a  report  by  the  com- 
missioners of  drainage,  appellant  filed  a  remonstrance  thereto. 
Such  proceedings  were  thereafter  had  by  the  court  that  an  as- 
sessment of  $300  was  confirmed  against  appellant,  and  over 
a  motion  for  a  new  trial,  the  ditch  was  ordered  constructed. 
Appellant's  counsel,  in  their  brief,  urge  five  grounds  for  the 
reversal  of  the  judgment.  We  shall  examine  them  in  the 
order  discussed. 

It  is  claimed  that  in  the  issues  made  by  the  filing  of  the  re- 
monstrance, the  burden  of  proof  was  upon  appellee,  and  that, 
hence,  the  trial  court  erred  in  overruling  appellant's  motion 
for  judgment. 

We  think  counsel  for  appellee  are  correct  in  their  conten- 
tion that  the  question  is  not  saved  in  the  record.  The  record 
shows  that  on  the  1st  day  of  June,  1882,  appellant  filed  a 
written    motion  for  "judgment  against  the  said  petitioner 
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herein,  because  said  petitioner  has  offered  no  evidence  herein/* 
This  motion  was  overruled.  On  the  3d  day  of  June  the  cause 
was  submitted  to  the  court  for  trial.  It  is  thus  made  appar- 
ent that  the  motion  preceded  the  day  of  trial  by  two  days. 
It  would  hardly  be  expected  that  the  petitioner  would  offer 
evidence  before  the  day  of  trial,  or  that  the  court  would  sus- 
tain the  motion  at  the  time  made.  But  appellant's  case  would 
be  no  better  if  we  regard  the  motion  as  having  been  made  at 
the  beginning  of  the  trial,  or  during  the  trial.  So  regarded, 
there  is  nothing  in  the  record  to  show  that,  when  the  motion 
was  made,  appellee  had  not  introduced  ample  evidence. 

One  of  the  causes  for  a  new  trial  was  "  That  by  the  action 
of  the  court  in  compelling  the  remonstrator  to  assume  the 
burden  of  proof,  this  remonstrator  was  surprised  and  greatly 
damaged  in  the  trial  herein,  and  that  ordinary  prudence  and 
foresight  could  not  have  guarded  against  such  surprise." 

An  affidavit  accompanies  this  cause,  in  which  it  is  stated 
that  the  reason  assigned  therein  is  true.  This  is  the  only  evi- 
dence furnished  by  the  record  that  appellant  was  compelled 
to  assume  the  burden  of  proof,  and  this  is  no  evidence  at  all. 
The  motion  states  only  incidentally  that  the  burden  was  thus 
imposed,  and  the  affidavit  goes  no  further.  But  however 
positive  the  statements  therein  might  have  been,  we  could  not 
act  upon  them.  The  evidence  is  not  in  the  record,  and  hence 
we  can  not  look  to  it  for  the  order  of  its  introduction.  For 
aught  that  we  can  know,  the  court  may  have  overruled  the 
motions  for  judgment  and  for  a  new  trial,  because  neither 
they  nor  the  affidavit,  so  far  as  they  state  anything,  state  the 
truth.  Whether  the  matter  stated  in  the  motions  are  true,  or 
actually  occurred,  must  be  stated  in  the  bill  of  exceptions  over 
the  signature  of  the  judge  who  prejsidodat  the  trial  and  passed 
upon  the  motions,  and  is  cognizant  of  all  that  transpired  dur- 
ing the  progress  of  the  cause ;  otherwise  we  can  not  know  of 
the  truth  or  falsity  of  such  matters.  Choen  v.  State,  85  Tnd. 
209;   Powers  v.  State,  87  Ind.  144. 

This  rule  of  practice  is  neither  unreasonable  nor  difficult. 


362  SUPEEME  COURT  OF  INDIANA, 

The  Indianapolis  and  Cumberland  Gravel  Bead  Company  v.  Christian. 

Appellants  come  into  this  court  asserting  error  in  the  pro- 
ceedings below.  It  is  the  duty  of  this  court,  from  which  it 
does  not  shrink  in  any  case,  to  examine  and  pass  upon  such 
errors,  but  it  is  not  its  duty  to  convict  the  trial  courts  of  error 
and  overthrow  their  judgments,  unless  the  truth  of  the  mat- 
ters complained  of  is  established  by  the  record. 

Appellant's  counsel  have  argued  with  much  earnestness  and 
ability  the  question  of  the  right  to  a  trial  by  a  jury  in  cases 
of  this  character.  Since  this  appeal  was  taken  that  question 
has  been  decided,  the  holding  being  that  the  trial  is  to  be  by 
the  court,  without  a  jury.     Anderson  v.  Oaldwell,  91  Ind.  451. 

There  was  no  error  in  overi-uling  the  motion  to  strike  out 
that  portion  of  the  report  of  the  commissioners  in  which  ben- 
efits were  assessed  against  appellant.  Upon  the  filing  of  the 
remonstrance  the  question  of  such  benefits  became  a  question 
to  be  determined  by  the  court  upon  the  trial.  We  concede 
that  the  turnpike  is  private  property,  as  contended  by  appel- 
lant's counsel ;  there  is  nothing  in  the  record  to  show  the  con- 
trary. Being  such  private  property,  like  other  private  prop- 
erty, it  was  subject  to  assessment. 

In  all  essentials  the  petition  is  in  the  language  of  the  form 
prescribed  by  section  4284,  and  both  the  petition  and  report 
adopt  the  language  of  the  statute  substantially.  They  were, 
therefore,  sufficient  to  give  the  court  jurisdiction,  and  the 
court  was  not  in  error  in  overruling  the  motion  to  dismiss  the 
case.  We  think  that  when  the  petition  and  report  are  as 
specific  as  the  statute  and  the  prescribed  form,  they  are  suf- 
ficient without  further  specific  statements  as  to  how  the  pub- 
lic health  will  be  impKOved  by  the  ditch,  or  in  what  manner 
it  will  be  of  public  utility. 

We  find  no  error  in  the  record.  The  judgment  is  affirmed, 
with  costs. 

Filed  Jan.  80, 1884 
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No.  10,730.  'IS   ir 

Cauldwell  et  al.  v.  Curry,  Treasurer,  et  al.  I** 

'  '  93    363 

Drainage.  —  Irregularities,  — Injunction. — Complaint,  —  County  Commissionerii.  ^   .^ 

— Jurisdiction. — Collateral  Attack. — A  complaint  to  enjoin  the  collection  H4   275 

of  an  assessment  for  drainage  alleged  that  a  petition  for  the  construc- 
tion of  the  drain  was  filed  before  the  board  of  countv  commissioners, 


03  'Mi 
140  599 
152      95 


and  that  afterwards,  in  the  course  of  proceedings  which  resulted  in  an  93   'd^i 

order  establishing  the  work  and  directing  its  construction,  numerous  ^^^=^[ 

flagrant  irregularities  occurred,  which  were  specified.  156   268! 

Ileldj  that  the  filing  of  the  petition  invoked  the  jurisdiction  of  the  board, 
and  that  no  subsequent  error  or  irregularity  in  the  proceedings  would 
justify  a  collateral  attack  upon  the  validity  of  the  final  order. 

Held,  also,  that  the  complaint  was  bad  on  demurrer. 

From  the  Hancock  Circuit  Court. 

X  A.  New,  J.  W,  Jones  and  L.  W,  Gooding,  for  appellants. 

C.  G.  Offidt,  R,  A.  Black  and  W.  R.  Hough,  for  appellees. 

Elliott,  J. — The  appellants'  complaint  is  for  an  injunc- 
tion restraining  the  collection  of  a  ditch  assessment,  and  con- 
tains the  following  material  allegations:  That  a  petition  was 
filed  for  the  construction  of  a  ditch;  that  William  New, 
Jacob  Slifer  and  James  King  were  appointed  viewers;  that 
they  were  not  disinterested  freeholders  of  Hancock  county, 
and  that  King  never  owned  real  estate  in  that  county ;  that 
Slifer  was  a  member  of  the  board  of  commissioners  of  the 
county  at  the  time  he  was  appointed  a  viewer ;  that  the  board 
did  not  make  an  order  finding  that  the  viewers  were  house- 
holders or  freeholders ;  that  Brokaw,  one  of  the  commission- 
€rs,  was  the  owner  of  lands  affected  by  the  ditch ;  that  he 
vas  the  only. surety  on  the  bond  accompanying  the  petition  ; 
that,  in  addition  to  an  assessment  for  the  cost  of  constructing 
the  ditch,  each  of  the  plaintiffs  were  assessed  large  sums  for 
incidental  expenses ;  that  the  ditch  was  not  completed  at  the 
time  fixed  by  the  commissioners ;  that  the  plaintiffs  were  per- 
sonally present  and  objected  to  the  award  of  the  contract  for 
the  construction  of  the  ditch  ;  that  all  of  the  lands  were  not 
viewed;  that  the  viewers  did  not  make  a  computation  of  the 
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number  of  cubic  yards  of  earth  to  be  removc^d,  nor  apportion 
the  amount  of  benefits  to  be  derived  from  the  ditch,  nor 
make  an  estimate  of  the  cost  thereof;  that  no  assessment  of 
benefits  to  any  tract  of  land  was  made ;  that  after  the  filing 
of  the  first  report  the  viewers  filed  an  additional  one  correct- 
ing errors  in  the  first,  and  that  the  duplicate  is  in  the  hands 
the  treasurer,  who  threatens  to  collect  the  assessment. 

The  filing  of  the  proper  petition  invokes  the  jurisdiction 
of  the  board  of  commissioners  in  the  matter  of  the  particu- 
lar ditch  therein  described,  and  the  statute  invests  the  board 
with  general  jurisdiction  of  the  subject-matter  of  ditches. 
Muncey  v.  Joesij  74  Ind.  409;  Coolman  v.  Fleming,  82  Ind. 
117;  Stoddard  v.  Johnson,  75  Ind.  20;  Fcathernton  v.  Small y 
77  Ind.  143;  Simontoyi  v.  HaySy  88  Ind.  70;  Town  of  Cicero 
V.  Williamson,  91  Ind.  541. 

There  is  a  right  of  appeal  in  proceedings  for  the  establish- 
ment and  construction  of  ditches.  Bryan  v.  Moore,  81  Ind.  9 ; 
Corey  v.  'Swagger,  74  Ind.  211  ;  Meehan  v.  Wiles,  ante,  p.  52. 

Where  there  is  jurisdiction  the  proc<*edings  of  the  court  of 
county  commissioners  can  not  be  collaterally  attacked.  Boards 
etc.y  V.  Hall,  70  Ind.  469  ;  Hume  v.  Little  Flat  Rock  Draining 
Association,  72  Ind.  499  ;  Brocaw  v.  Board,  et^.,  73  Ind.  543 ; 
Reynolds  w  Faris,  80  Ind.  14;  Marshall  v.  Gill,  77  Ind.  402. 

Where  there  is  an  adequate  remedy  secured  by  the  right 
of  appeal,  injunction  will  not  lie.  Caskey  v.  City  of  Greens- 
burgh,  78  Ind.  233;  Sims  v.  City  of  Franhfoii,  79  Ind.  446; 
Hume  V.  Little  Flat  Bock  Drain i7ig  Association,  supra;  Hmik 
V.  Barthold,  73  Ind.  21  ;  City  of  Madison  v.  Smith,  83  Ind.  502. 

Mere  errors  or  irregularities  in  the  proceedings  of  the  board 
of  commissioners  after  jurisdiction  has  been  acquired  must  be 
made  available  by  appeal.  Catterlin  v.  City  of  Frankfort, 
87  Ind.  45  ;  Schmidt  v.  Wright,  88  Ind.  56  ;  liickdts  v.  Spraker, 
77  Ind.  371. 

Whether  viewers  are  or  are  not  properly  qualified  to  act  is 
not  a  jurisdictional  question,  but  merely  affects  the  regularity 
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of  the  proceedings.  Grimirood  v.  Macke,  79  Ind.  100; 
Feaiherston  v.  SmaJl,  supra. 

Where  some  part  of  a  tax  or  assessment  is  due,  no  suit  for 
injunction  can  be  maintained  without  a  tender  of  that  part 
which  is  due.  Muncey  v,  Joest,  supra;  tSi'ilz  v.  City  of  Indi- 
anapolis,  81  Ind.  582;  Simonton  v.  Hays,  supra. 

The  irregularity  in  accepting  the  bond  with  one  of  the 
commissioners  as  surety  does  not  constitute  ground  for  re- 
lief, for  the  reason  that  the  complaint  does  not  show  that  any 
injury  resulted  to  the  appellants.  Dewey  v,  ^tate,  ex  rel.,  91 
Ind.  173;  Crumley  v.  Hickman,  92  Ind.  388. 

The  fact  that  a  contract  for  the  construction  of  a  ditch  is 
not  jwrformed  within  the  time  limited  by  the  order  of  the 
board  of  commissioners  is  not,  of  itself,  sufficient  to  entitle  a 
land-owner  to  an  injunction.  It  must  be  made  to  appear  that 
the  failure  did  the  owner  substantial  injury. 

Two  members  of  the  board  of  commissioners  constitute  a 
quorum,  and  the  fact  that  one  of  the  three  was  interested  does 
not  oust  the  jurisdiction  of  that  tribunal.  Caiterlin  v.  City 
of  Frankfort y  supra.  What  the  effect  would  be  if  it  were 
shown  that  one  of  the  three  was  interested,  and  that  there  was 
fraud,  or  that  there  was  substantial  injury  to  the  rights  of  the 
complaining  party,  is  a  question  not  involved  here  and  not 
decided. 

The  presumption  is  in  favor  of  the  legality  and  regularity 
of  the  proceedings  of  the  board  of  commissioners,  and  in  the 
absence  of  averments  showing  that  they  acted  in  bad  faith, 
or  that  their  conduct  was  such  as  to  injure  appellants,  that 
presumption  operates  in  favor  of  the  proceedings  of  that  tri- 
bunal.    Dewey  v.  fitate,  ex  rel.,  sfiipra. 

It  is  not  necessary  to  enter  a  special  order  finding  any  fact 
involved  in  the  general  order  directing  the  construction  of 
the  ditch  or  the  levying  of  a  tax  for  a  railroad  or  other  pub- 
lic work ;  the  general  order  is  sufficient.  Board,  etc  ,  v.  Hall, 
fiypra;  Argo  w  Barf  hand,  80  Ind.  63;  Simonton  v.  Hays, 
supra;  Town  of  Cicero  v.  Williamj^on,  supra. 
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Where  a  court  of  limited  jurisdiction  has  jurisdiction  of  the 
subject-matter  and  of  tlie  person,  the  same  presumptions  as 
to  the  regularity  of  its  proceedings  apply  as  in  courts  of  gen- 
eral jurisdiction.  Grossley  v.  O^Brien,  24  Ind.  325;  Miller 
V.  Porter y  71  Ind,  521,  vide  authorities  p.  525 ;  Board^  etc.,  v. 
Markle,  46  Ind.  96. 

The  propositions  we  have  stated,  and  the  cases  to  which 
we  have  referred,  very  clearly  sustain  the  ruling  of  the  trial 
court  adjudging  the  complaint  bad. 

Judgment  affirmed. 

Filed  Jan.  30,  1884. 


No.  10,737. 

Friedline  v.  The  State. 

Becoonizance. — Forfeiture, — Jnttioe  of  the  Peace, — Jurisdieldon, — Oompiaini, 
— A  complaint  on  a  forfeited  recognizance  taken  by  a  justice  of  the 
peace,  conditioned  that  the  accused  appear  before  the  justice  to  answer 
a  charge  of  cruelty  to  animals,  on  a  future  day  to  which  the  trial  was 
continued,  which  avers  that  the  justice  had  jurisdiction  of  the  ofience 
and  of  the  person  of  the  accused,  and  that  on  the  day  fixed  the  justice 
entered  a  judgment  of  forfeiture  of  the  recognizance,  sufficiently  shows 
the  jurisdiction  of  the  justice  and  the  forfeiture,  to  withstand  a  demurrer. 

Same. — Judgment  of  Forfeiture. — Collateral  Attack. — Where  a  justice  of  the 
peace  adjudges  that  a  recognizance  to  appear  before  him  to  answer  lor, 
crime  is  forfeited,  and  makes  the  proper  entry  and  certificate  thereof, 
his  judgment  of  forfeiture  can  not  be  questioned  by  plea  or  proof  in  a 
suit  upon  the  recognizance. 

Same. — Defence. — It  is  no  defence  to  a  suit  upon  a  forfeited  recognizance  that 
the  criminal  charge  in  the  case  in  which  it  was  taken  was  not  sufficient. 

Supreme  Court. — Pleadings  Struck  0\U, — Record. — The  striking  out  of 
pleadings  can  not  be  questioned  in  the  Supreme  Court  unless  the  plead- 
ings stricken  out  are  brought  into  the  record  by  bill  of  exceptions  or 
some  other  proper  method. 

Practice. — Instructions  to  Find  Verdict. — Evidence. — Where  the  uncontra- 
dicted evidence  clearly  establishes  the  plaintiff's  case,  and  there  is  no 
evidence  tending  to  sustain  any  defence,  an  imperative  instruction  to 
the  jury  to  find  for  the  plaintiff  is  not  error. 

From  the  Delaware  Circuit  Court. 


NOVEMBER  TERM,  1883.  367 


Friedline  v.  The  State. 


0,  H.  Koons  and  C.  W,  Moore^   for  appellant. 
.  F.  T.  Hordy  Attorney  General,  and  J.  W,  Newton,  for  the  State, 

Hammond,  J. — This  was  an  action  by  the  State  agaiurit 
Albert  Friedline  and  the  appellant,  John  Friedline,  upon  a 
forfeited  recognizance  taken  before  a  justice  of  the  peace. 
There  was  a  return  of  not  found  as  to  Albert.  The  appel- 
lant demurred  to  the  complaint  for  want  of  facts  to  consti- 
tute a  cause  of  action.  The  demurrer  was  overruled.  He 
then  answered  in  five  paragraphs,  the  first  being  the  general 
denial.  The  appellee's  demurrer  to  the  second  paragraph, 
and  its  motion  to  strike  out  the  third,  fourth  and  fifth  para- 
graphs of  the  answer  were  sustained.  On  a  trial  by  jury,  a 
verdict  was  returned  for  the  appellee.  The  appellant's  mo- 
tion for  a  new  trial  was  overruled.  These  rulings  were  sev- 
erally excepted  to  by  the  appellant,  and  the  same  constitute 
his  assignment  of  errors  in  this  court. 

The  complaint  states,  in  substance,  that  said  Albert  Fried- 
line was  arrested  upon  a  warrant  and  brought  before  a  justice 
of  the  peace  in  Randolph  county,  upon  a  charge  of  cruelty 
to  animals,  made  in  an  affidavit  and  filed  before  said  justice ; 
that  upon  a  continuance  granted  by  the  justice  the  recogni- 
zance ID  suit  was  entered  into  by  said  Albert  Friedline  as 
principal  and  the  appellant  as  surety,  the  same  being  in  the 
penalty  of  $100,  payable  to  the  State  of  Indiana,  and  condi- 
tioned for  the  appearance  of  said  Albert  at  the  time  to  which 
the  case  was  continued;  that  at  the  time  named  Albert  fail- 
ing to  appear,  he  was  by  order  of  the  justice  three  times 
called  but  came  not,  and  that  it  was  then  and  there  adjudged 
by  the  court  that  said  recognizance  be  forfeited;  that  the 
forfeiture  of  the  recognizance  was  entered  of  record  in  the 
justice's  docket,  and  a  certificate  thereof  endorsed  by  the 
justice  on  tjie  recognizance;  that  the  justice  filed  the  recog- 
nizance, so  endorsed,  with  the  clerk  of  the  Randolph  Circuit 
Court,  and  that  they  were  by  the  clerk  recorded  in  the  order 
book  and  noted  in  the  judgment  docket  of  said  court.     It 
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is  also  averred  in  the  complaint  that  the  recognizance  was 
duly  approved  by  the  justice,  and  that  at  the  time  of  taking 
the  same,  he  had  jurisdiction  of  the  person  of  said  Albert 
Friedline  and  of  the  charge  made  against  him.  A  copy  of 
the  recognizance  is  filed  with  the  complaint.  The  proceed- 
ings before  the  justice  of  the  peace  occurred  in  June,  1881, 
under  the  former  code. 

It  is  objected  to  the  complaint,  in  the  first  place,  that  it 
fails  to  state  fiicts  showing  that  the  justice  had  jurisdiction 
to  take  recognizance.  We  judicially  know  that  as  to  the  of- 
fence charged  before  the  justice  he  had  concurrent  jurisdic- 
tion with  the  circuit  court.  2  R,  S.  1876,  pp.  484  and  669; 
1  R.  S.  1876,  p.  392,  section  79.  The  complaint  also  di- 
rectly avers  that  the  justice  had  jurisdiction  both  of  the  of- 
fence and  the  person  of  the  accused.  This  was  sufficient  as 
against  a  demurrer.  If  the  facts  relating  to  jurisdiction  were 
not  .stated  with  sufficient  minuteness,  a  motion  to  have  the 
complaint  made  more  specific  would  have  been  the  correct 
practice.     The  objection  was  not  reached  by  demurrer. 

It  is  also  objected  to  the  complaint  that  it  does  not  al- 
lege that,  before  the  forfeiture,  the  appellant  was  three  times 
called  and  required  to  bring  into  court  the  body  of  the  ac- 
cused in  discharge  of  his  recognizance.  But  the  complaint 
does  aver  that  a  judgment  of  forfeiture  was  entered  by  the 
justice,  and  this  implies  that  the  proper  steps  authorizing 
such  forfeiture  had  been  taken. 

We  think  there  was  no  error  in  overruling  the  demurrer 
to  the  complaint. 

The  second  paragraph  of  the  appellant's  answer  shows 
that  on  the  day  to  which  the  case  before  the  justice  was  con- 
tinued, and  before  the  forfeiture  of  the  recognizance,  an  offer 
was  made,  in  behalf  of  the  accused,  by  a  responsible  person, 
to  file  an  undertaking,  to  the  approval  of  the  justice,  to  be 
bail  for  stay  of  execution  and  payment  of  the  fine  and  costs 
that  might  be  assessed  agains^t  the  defendant,  but  that  the  of- 
fer was  rejected  by  the  justice.     The  averments  of  the  an- 
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swer  are  sufficient  to  show  an  offer  to  comply  with  section 
95,  2  R.  S.  1876,  p.  398,  but  we  think  that  section  applied 
solely  to  the  practice  in  the  circuit  court.  No  similar  pro- 
vision is  found  in  the  act  of  May  29th,  1852,  2  R.  S.  1876, 
p.  668,  regulating  the  practice  before  justices  of  the  peace  in 
criminal  prosecutions.  And  even  if  the  action  of  the  justice 
in  the  particular  complained  of  was  irregular,  it  did  not  ren- 
der the  judgment  of  forfeiture  void.  It  can  not,  therefore, 
be  collaterally  questioned. 

There  was  no  error  in  sustaining  the  demurrer  to  the  sec- 
ond paragraph  of  the  answer. 

The  ruling  of  the  court  below  in  striking  out  the  third, 
fourth  and  fifth  paragraphs  of  the  appellant's  answer  can  not 
be  considered,  as  the  said  paragraphs  have  not  been  returned 
to  the  record  by  bill  of  exceptions  or  order  of  court. 

The  appellant's  motion  for  a  new  trial  contained  twenty- 
one  causes.  The  first,  second,  third  and  fourth  causes  were 
because  the  verdict  was  alleged  to  be  contrary  to  law,  not 
sustained  by  sufficient  evidence,  was  contrary  to  the  evidence, 
and  to  the  law  and  the  evidence.  The  evidence,  we  think, 
was  ample  to  sustain  the  verdict,  and  that  the  objections 
named  were  not  well  taken. 

The  fifth  and  sixth  causes  for  the  new  trial  related  to  the 
admission  in  evidence,  over  the  appellant's  objection,  of  the 
affidavit  filed  before  the  justice  of  the  peace.     The  affidavit 
was  as  follows : 
"State  of  Indiana,  Randolph  County,  ss: 

"Before  me,  Jacob  Dick,  a  justice  of  the  peace  for  said 
county,  came  Oliver  Y.  Sackman,  who,  being  duly  sworn  ac- 
cording to  law,  deposeth  and  saith :    That  on  or  about  the 

26th  day  of  June,  1881,  at  the  county  of ,  and  State 

of  Indiana,  one  Albert  Friedline,  late  of  said  county,  did 
then  and  there  unlawfully  and  cruelly  beat,  torture  and  over- 
drive a  team  of  horses,  mares  or  geldings,  at  said  county, 
said  horses,  mares  or  geldings  being  then  and  there  the  prop- 
VoL.  93.-24 
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erty  of  one ,  contrary  to  the  form  of  the  statute  in 

such  case  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  State  of  Indiana." 

The  affidavit  was  duly  subscribed  and  sworn  to.  It  is  ob- 
jected that  it  does  not  show  what  county  the  offence  was  com- 
mitted in,  and  does  not,  therefore,  bring  the  case,  territorially, 
within  the  justice's  jurisdiction.  It  will  be  seen,  however, 
that  while  the  name  of  the  county  does  not  occur  in  the  body 
of  the  affidavit,  it  is  found  in  the  title  of  it.  Proper  con- 
struction, we  think,  must  make  the  word  "there,"  occurring 
in  the  body  of  the  affidavit,  relate  to  the  venue  as  stated  in 
the  title.  Besides,  it  is  no  defence  in  an  action  upon  a  forfeited 
recognizance  that  the  criminal  charge  in  the  case  in  which  it 
was  taken  was  not  sufficient.  State  v.  Gai*henhei7ner,  30  Ind. 
63;  Adams  v.  Sfate^  48  Ind.  212. 

There  was  no  error  in  admitting  the  affidavit  in  evidence. 

The  seventh  cause  for  a  new  trial  is  not  discussed  by  coun- 
sel for  the  appellant.  The  eighth,  ninth,  tenth  and  eleventh 
causes  relate  to  the  admission  in  evidence  of  the  various 
records  pertaining  to  the  case,  to  which  in  our  opinion  no 
valid  objection  is  suggested.  The  twelfth  cause  is  disposed 
of  by  what  was  said  with  regard  to  the  second  paragraph  of 
the  answer. 

The  justice's  record,  introduced  at  the  trial,  shows  that 
Albert  Friedline  and  the  appellant  were  each  called  according 
to  the  usual  form  in  such  cases  before  adjudication  of  forfeit- 
ure of  the  recognizance.  The  appellant,  by  various  witnesses, 
proposed  to  contradict  the  record  upon  this  point,  but  the 
proposed  evidence  was  rejected.  The  thirteenth  and  four- 
teenth causes  for  a  new  trial  have  reference  to  the  rulings  of 
the  court  in  not  admitting  this  evidence.  There  was  no  error 
in  rejecting  the  evidence.  The  justice's  record,  as  against  a 
collateral  attack,  such  as  was  proposed  by  the  appellant,  im- 
ported absolute  verity.  It  could  not  be  thus  disputed.  Stod- 
dard V.  Johnson,  75  Ind.  20 ;  Featherston  v.  SmaJl^  77  Ind. 
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143 ;  Wilkinson  v.  3foore,  79  Ind.  397  ;  Argo  v.  BaHhand,  80 
Ind.  63. 

The  fifteenth  and  sixteenth  causes  for  a  new  trial  pertained 
to  the  refusal  of  the  court  to  give  certain  instructions  re- 
quested by  the  appellant.  The  questions  involved  in  the  re- 
fusal to  give  such  instructions  have  already  been  considered. 
The  court  of  its  own  motion  charged  the  jury  to  return  a  ver- 
dict for  the  appellee.  The  giving  of  this  charge  is  made  the 
seventeenth,  eighteenth  and  nineteenth  grounds  for  a  new  trial. 
The  instruction  was  proper.  The  appellee's  case  was  clearly 
made  out,  and  there  was  no  evidence  to  the  contrary.  In  such 
case,  it  is  not  error  for  the  court  to  direct  a  verdict.  1  Works 
Pr.,  section  789. 

The  twentieth  and  twenty-first  causes  for  a  new  trial  relat  ' 
to  rulings  on  the  pleadings,  which  can  not  properly  be  as- 
signed as  grounds  for  a  new  trial. 

The  appellant's  motion  for  a  new  trial  was  properly  over- 
niled. 

Judgment  afiSrmed,  at  appellant's  costs. 

Filed  Jan.  30, 1884. 
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Libel.— i\«Wica*Mm.—Pk(Miin9.— While  a  prosecuting  attorney  had  charge 
of  a  pending  criminal  prosecution  against  the  son  of  one  C,  Y.  sent  a  letter 
to  C.  by  mail,  which  was  received  and  read,  stating  that  he  was  reliably 
informed  that  C.  had  bribed  the  prosecuting  attorney,  naming  him,  to 
release  his  son  by  employing  him  upon  a  contingent  fee  to  conduct  a 
suit  against  Y.,  suggesting  that  the  giver  of  the  bribe  is  as  guilty  ah 
the  taker. 

Held,  that  the  letter  was  a  libel  upon  the  prosecuting  attorney,  and  that 
the  above  facts,  alleged  in  the  complaint,  showed  a  publication. 

Same.— /?Mrfruc<Mm.— In  a  suit  for  libel,  if  the  writing  be  unambiguous,  it 
is  the  duty  of  the  court  to  construe  it,  and  tell  the  jury  whether  or  not 
It  is  libellous. 
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Instkuctions. — Harmless  Error. — Though  a  single  instruction  be  inaccu- 
rate in  its  statement  of  the  pleadings,  yet  if  others  so  plainly  put  the 
matter  correctly  before  the  jury,  that  the  mistake  could  not  have  mis- 
led, the  error  is  harmless. 

From  the  Clark  Circuit  Court. 
M.  C.  Heater,  ,for  appellant. 
C  L,  Jeweity  for  appellee. 

Franklin,  C. — Appellee  sued  appellant  in  the  Clark  Cir- 
cuit Court  for  libel.  The  ground  of  the  complaint  was  a  let- 
ter written  by  the  appellant  to  one  Andrew  J.  Carr. 

A  demurrer  was  overruled  to  the  complaint.  Issues  were 
formed,  and  there  was  a  trial  by  jury,  which  returned  a  ver- 
dict for  appt^llee  for  $25.  Over  a  motion  for  a  new  trial,  judg- 
ment was  rendered  upon  the  verdict. 

Errors  have  been  assigned  upon  the  rulings  upon  the  suf- 
ficiency of  the  complaint,  and  the  overruling  of  the  motion 
for  a  new  trial. 

Appellee,  in  his  complaint,  avers  that  appellant,  by  the  let- 
ter referred  to,  charged  him  with  having  accepted  a  bribe  as 
prosecuting  attorney,  to  influence  his  official  conduct.  The 
letter  reads  as  follows : 

"  Charlestom'N,  January  3d,  1879. 

"Mr.  a.  J.  Carr — Dear  Sir — I  understand,  from  what 
I  think  is  a  truthful  source,  that  you  gave  Mr.  Clegg  a  bribe, 
as  follows:  If  he  would  release  your  son  you  would  give  him 
a  contingent  fee  of  8100  to  prosecute  me  on  the  Jacob's  claim. 
Please  allow  me  to  call  your  attention  to  the  feet  that  the 
giver  of  a  bribe  is  as  guilty  in  the  eye  of  the  law  as  the  taker. 
I  only  have  to  say,  withdraw  your  suit,  and  I  shall  not  trj'to 
work  up  the  facts.  If  you  do  not  you  will  take  your  chances. 
"  Respectfully  yours, 

"Solon  Young." 

It  is  averred  in  the  complaint  that  this  letter  referred  to 
appellee  as  prosecuting  attorney ;  that  he  was  the  prosecuting 
attorney  in  the  circuit  court  for  Clark  and  Floyd  counties; 
that  there  was  then  pending  in  the  Clark  Circuit  Court  an  in- 
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dictment  against  the  son  of  said  A.  J,  Carr,  and  that  for  the 
purpose  of  injuring  appellee  in  his  reputation,  appellant  wrote 
and  published  the  said  letter,  intending  thereby  to  charge  a])- 
pellee  with  being  bribed  to  perform  an  oflBeial  act  in  his  ca- 
pacity as  prosecuting  attorney. 

It  is  insisted  by  appellant  that  the  letter  is  not  libellous; 
that  it  does  not  charge  appellee  with  accepting  a  bribe ;  that 
it  only  charges  the  offering  of  a  bribe  to  him. 

We  think  that  a  fair  and  reasonable  construction  of  the 
language  of  the  letter  is  that  it  charges  appellee  with  the 
crime  of  bribery.  Carr  could  not  give  a  bribe  to  him  with- 
out his  accepting  it ;  and,  further  in  the  letter,  appellant  says 
that  the  giver  is  as  guilty  in  the  eye  of  the  law  as  the  taker 
of  a  bribe.  There  could  be  no  giver  without  a  taker.  It 
charges  appellee  as  much  with  accepting  as  it  does  Carr  with 
giving.  The  language  can  not  be  construed  to  mean  to  charge 
Carr  with  merely  offering  a  bribe ;  such  a  construction  can 
not  reasonably  be  placed  upon  the  language  used ;  and  when 
the  letter  is  taken  in  connection  with  the  allegations  of  the 
complaint,  we  think  there  is  a  sufficient  cause  of  action  shown. 

There  was  no  error  in  overruling  the  demurrer  to  the  com- 
plaint, or  the  motion  in  arrest  of  judgment.  This  ruling  also 
disposes  of  the  objection,  in  the  specification  of  errors,  that 
the  complaint  doi-s  not  state  facts  sufficient. 

Under  the  motion  for  a  new  trial,  the  fourth  reason,  based 
upon  the  fourth  instruction,  is  first  insisted  upon.  The  fol- 
lowing language  in  that  instruction  is  objected  to :  "As  to 
whether  said  letter  is  libellous  or  not  is  a  question  of  law 
that  has  been  settled  by  the  court.  It  has  been  determined 
that  the  language  of  the  letter,  as  explained  and  construed  by 
the  innuendoes  or  averments  of  the  complaint,  constitute  a 
libel,  for  which  plaintiff  has  a  right  of  action ;  yet  these  in- 
nuendoes or  averments  raise  a  question  of  fact  which  it  is  the 
province  of  the  jury  to  decide." 

The  language  of  the  letter  is  by  no  moans  ambiguous  or 
susceptible  of  difierent  constructions.     In  such  cases  it  is  the 
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duty  of  the  court  to  construe  the  instrument,  and  the  prov- 
ince of  the  jury  to  determine  the  facts  as  instructed  by  the 
court.  Gabe  v.  McGinnis,  68  Ind.  538;  Pittock  v.  (yNiell, 
63  Pa.  St.  253  (3  Am.  R.  544)  ;  Pugh  v.  McCaHy,  44  Ga.  383 ; 
Gregory  v.  Atkins,  42  Vt.  237 ;  Gottbehwet  v.  Hubachek,  36 
Wis.  515.     There  is  no  error  in  this  part  of  the  instruction. 

The  fifth  instruction  is  also  complained  of.  That  instruc- 
tion substantially  states  that  the  general  denial  put  in  issue 
all  the  material  allegations  of  the  complaint.  And  *'  the  ma- 
terial averments  of  the  complaint  are,  that  plaintiff  was  pros- 
ecuting attorney ;  that  there  was  an  indictment  against  said 
Carr,  which  was  nollied  by  plaintiff,  the  exact  time  not  be- 
ing material ;  and  that  the  letter,  a  copy  of  which  is  set  out 
in  the  complaint,  was  written  and  published,  and  that  it  was 
intended  to  apply  to  the  plaintiff."  That  the  burden  of  proof 
was  upon  the  plaintiff  to  establish  these  material  allegations 
by  a  preponderance  of  the  evidence,  and  that  it  was  for  the 
jury  to  determine  whether  he  had  done  so.  We  think  this 
instruction  was  fair  toward  the  defendant,  and  stated  the  law 
correctly. 

The  sixth  instruction  is  also  complained  of,  for  the  reason 
that  in  that  instruction  the  court  told  the  jury  that  the  sec- 
ond, third  and  fifth  paragraphs  of  the  answer  were  pleaded  in 
mitigation  of  damages,  and  whatever  facts  were  proved  un- 
der them  should  be  considered  in  diminishing  the  amount  of 
damages  that  should  be  found  against  the  defendant.  It  is 
insisted  that  only  the  fifth  was  pleaded  in  mitigation,  and  that 
it  was  error  to  include  the  second  and  third.  The  facts  stated 
in  the  second,  while  there  is  no  averment  that  they  were 
pleaded  in  mitigation,  still  they  could  only  be  considered,  if 
<jonsidered  at  all,  in  mitigation,  and  there  was  no  error  in  in- 
cluding the  second.  There  certainly  is  a  mistake  about  in- 
cluding the  third,  either  by  the  court  or  in  the  record.  For 
the  very  next  instruction,  the  seventh,  tells  the  jury  that  the 
third  paragraph  was  a  plea  in  justification,  alleging  the  truth 
of  what  the  letter  contained,  and,  if  proved,  was  in  bar  of 
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the  plaintiff's  right  to  recover.  So,  if  the  error  was  made 
by  the  court,  it  was  a  harmless  error,  after  giving  the  seventh 
instruction,  that  could  not  mislead  the  jury. 

The  eighth  instruction  is  also  complained  of.  That  is  fair 
and  complete,  fully  explaining  what  is  meant  by  the  sixth  and 
seventh  instructions,  drawing  the  line  distinctly  between  mit- 
igation and  justification. 

Taking  the  instructions  all  together  we  think  the  defend- 
ant had  no  right  to  complain,  and  that  there  is  no  available 
error  in  them. 

The  writing  of  the  letter,  placing  it  in  the  post-oflBce  di- 
rected to  Carr,  and  Carr  receiving  it  and  reading  it,  was  a 
sufficient  publication  of  the  libel.  The  evidence  tended 
strongly  to  support  the  verdict,  and  the  verdict  was  not  con- 
trary to  law. 

There  was  no  error  in  overruling  the  motion  for  a  new  trial. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 

FUed  Jan.  30, 1884. 
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Criminal  Law. — Hou8e  of  Itl-Fame. — Indictment. — An  indictment  for  vio- 
lation of  section  1994,  R.  S.  1881,  is  sufficient  if  it  follow  the  terms  of 
the  statute. 

Same. — RepiUation. — Endenee, — Evidence  of  reputation  as  to  the  charac- 
ter of  the  house  is  admissible  for  the  prosecution  upon  the  trial  of  an 
indictment  for  keeping  a  house  of  ill-fame,  and  proof  of  particular  acts 
of  lewdness  in  the  house  is  not  absolutely  necessary  to  establish  guilt. 

From  the  Elkhart  Circuit  Court. 

S,  C.  Dodge,  for  appellants. 

F.  T.  Hord,  Attorney  General,  F.  D.  Merritt  and  J.  M. 

Vanfieet,  for  the  State. 
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NiBLACK,  J. — Indictment  by  the  grand  jury  of  Elkhart 
county  against  Thomas  Betts  and  Emma  Betts,  under  section 
1994,  R.  S.  1881,  for  keeping  a  house  of  ill-fame.  Motion 
to  quash  the  indictment  was  overruled.  Trial  by  jury.  Ver- 
dict finding  the  defendants  guilty  and  fixing  their  punish- 
ment at  a  fine  of  $100  and  imprisonment  in  the  county  jail 
for  the  period  of  six  months.  New  trial  denied  and  judg- 
ment on  the  verdict. 

The  indictment  charged  "  that,  at  said  county,  on  the  1st 
day  of  April,  1883,  and  continuously  from  thence  to  the 
making  of  this  presentment,  Thomas  Betts  and  Emma  Betts 
did,  then  and  there,  unlawfully  keep  a  house  of  ill-fame, 
which  was  then  and  there,  and  during  all  of  said  time,  unlaw- 
fully resorted  to  for  the  purpose  of  prostitution  and  lewdness 
by  Maud  Livingston,  Frank  Husk,  Sylvester  Smith  and 
other  persons,  male  and  female,  of  bad  reputations  for  chais- 
tity  and  virtue,  whose  names  are  to  this  grand  jury  unknown." 

So  much  of  section  1994  as  is  applicable  to  the  offence 
j)lainly  intended  to  be  charged  in  this  case  may  be  thus  stated : 

"Whoever  keeps  a  house  of  ill-fame,  resorted  to  for  the 
purpose  of  prostitution  and  lewdness  ******  .shall 
be  fined  not  more  than  one  hundred  dollars  nor  less  than  ten 
dollars,  to  which  may  be  added  imprisonment  in  the  county 
jail  not  exceeding  six  months." 

It  is  conceded  that  the  indictment  in  this  case  substantially 
follows  the  statute,  but  it  is  claimed  that  the  phrase  "house 
of  ill-fame"  has  no  legally  defined  meaning,  and  that  hence, 
in  a  case  of  this  character,  it  is  not  sufiicient  to  merely  fol- 
low the  statute  in  the  description  of  the  offence. 

Bouvier,  in  his  Law  Dictionary,  defines  a  "bawdy  house  "as 
being  "A  house  of  ill-fame,  kept  for  the  resort  and  unlaw- 
ful commerce  of  lewd  people  of  both  sexes,"  and  other  law 
dictionaries  and  law  writers  give  substantially  the  same  defi- 
nition. Accepting  this  definition  as  suflRcient,  it  has  been 
held,  and  we  have  no  doubt  correctly,  that  the  terms  "  bawdy 
house  "  and  "  house  of  ill-fame  "  are  synonymous.     Staie  v. 
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Boardmariy  64  Maine,  523.  Webster's  Dictionary,  in  giving 
the  meaning  of  "  bawdy  house,"  treats  the  term  *'  house  of 
ill-&me''  as  its  synonym.  A  "  house  of  ill-fame"  may  there- 
fore be  said  to  be  a  "  bawdy  house  kept  for  the  resort  and  un- 
lawful commerce  of  lewd  people  of  both  sexes."  The  words 
"  house  of  ill-fame  "  has  consequently  a  well  defined  legal  as 
well  as  generally  accepted  meaning.  We  see  no  objection  to 
the  sufficiency  of  the  indictment. 

At  the  trial  one  Miller  was  examined  as  a  witness  for  the 
State.  He  stated  that  he  had  been  acquainted  with  the  de- 
fendants since  about  the  first  of  April,  1882 ;  also  with  the 
house  in  which  they  had  lived,  as  well  as  the  reputation  of 
that  house  during  that  period.  Over  the  objection  of  the  de- 
fendants, he  was  permitted  to  further  state  that  "  the  general 
reputation  of  that  house  was  that  it  was  a  house  of  ill-&me, 
a  house  of  prostitution,"  and  complaint  is  made  that  this  evi- 
dence ought  to  have  been  excluded. 

The  authorities  are  not  entirely  in  accord  upon  the  admis- 
sibility of  such  evidence  in  a  case  like  this,  but  we  think  the 
decided  weight  of  authority  is  in  favor  of  its  admissibility. 

Moore^s  Criminal  Law  states  the  rule  to  be  that  "A  house 
of  ill-fame  may  be  proved  to  be  such  by  direct  evidence ;  or, 
by  reputation ;  or,  by  circumstances,  as  that  the  inmates  were 
reputed  to  be  prostitutes ;  or,  that  prostitutes  and  libertines 
frequented  it;  or,  that  lewdness  took  place  therein,"  and  nu- 
merous authorities  are  cited  in  support  of  these  several  propo- 
sitions.    See  Moore  Crim.  L.,  section  1072,  and  notes. 

StcUe  V.  Brunell,  29  Wis.  435,  one  of  the  cases  cited  by 
Moore,  holds  that  in  a  prosecution  for  keeping  a  house  of  ill- 
feme,  the  State  must  first  prove  that  the  person  charged  kept 
the  house  in  question ;  that  the  general  reputation  of  the 
house,  and  of  its  frequenters  and  the  defendant,  may  then  be 
shown,  and  if  these  satisfy  the  jury  that  the  house  was  kept 
and  resorted  to  for  the  purposes  of  prostitution  and  lewdness, 
they  may  so  find  w^ithout  proof  of  particular  acts  of  prosti- 
tution or  lewdness  occurring  in  the  house.     But  that  proof 
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that  the  house  was  reputed  to  be  a  house  of  ill-fame,  or  that 
its  frequenters  and  the  defendant  were  persons  of  bad  char- 
acter for  chastity  and  virtue,  is  not  conclusive  of  the  defend- 
ant's guilt.  Such  facts  constitute  only  circumstances  proper 
to  be  considered  by  the  jury. 

That  case  impresses  us  as  one  that  may  be  safely  followed  in 
this  State,  and  fully  sustains  the  admissibility  of  the  evidence 
of  Miller,  objected  to  as  above. 

Complaint  is  further  made  that  the  verdict  was  not  sus- 
tained by  sufficient  evidence,  as  no  acts  of  prostitution  or  of 
'  lewdness  in  the  house  were  proven,  and  as  many  of  the  per- 
sons, both  male  and  female,  seen  visiting  the  house  were 
strangers.  But  there  were,  nevertheless,  many  circumstances, 
proven  at  the  trial,  strongly  tending  to  support  the  verdict. 
Other  witnesses  also  testified  to  the  bad  reputation  of  the 
house,  as  well  as  of  the  defendants,  and  some  of  those  who 
frequented  the  house;  also  to  conversations  with  the  defend- 
ants, amounting  very  nearly,  if  not  quite,  to  admissions  of 
their  guilt. 

Other  objections  were  noted  at  the  trial,  but  they  were  not 
carried  into  the  motion  for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 

FUed  Jan.  31, 1884. 


93    31»i 

152  J^i  No.  10,987. 

Pennington  v.  Flock. 

Fraudulent  Cojxxvyavck. -- Ejectment,— Fraud. --PureJuuer  at  Shenf*$ 
Sdie. — Burden  of  Proof. — Kmdenre. — One  who  claims  title  to  real  estate 
through  a  sheriff's  sale  upon  the  ground  that  a  previous  conveyance  of 
the  land  hy  the  execution  doieudaul  was  made  to  defraud  creditors,  ha> 
the  burden  of  proving  fraud,  and  without  evidence  that  at  the  time  of 
the  levy  there  was  not  sufficient  otlior  property  of  the  defendant  subject 
to  ('ZecutioD,  and  tliat  when  the  conveyance  was  made  he  did  not  retain 
Bafficient,  to  pay  liis  debts,  he  must  fall. 

Same. — P(fsnemon. — That  the  grantor  retained  possession  of  lands  conveyed 
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by  him,  is  not  sufficient  evidence  to  prove  that  the  conveyance  was  made 
to  defraud  creditors. 

Deed. — Description. ^The  description  of  lands  in  a  deed  is  sufficient  if,  by 
applying  the  rules  of  surveying  thereto,  it  can  be  located. 

J^AME. — Adverse  Possesaimi.^ — Adverse  possession  will  not  avoid  a  convey- 
ance by  the  real  owner,  unless  the  tenant  in  posseBsion  entered  and 
holds,  believing  that  he  had  title. 

From  the  Harrison  Circuit  Court. 
L.  Jordan  and  S,  J.  Wrigldy  for  appellant. 
B.  P.  Douglass,  S,  M.  Stookslager  and  M.  W.  Funk,  for  ap- 
pellee. 

Hammond,  J. — This  was  an  action  by  the  appellant  against 
the  appellee  to  recover  possession  of  twenty-four  acres  of 
land  in  Harrison  county.  The  appellee  answered  by  the  gen- 
eral denial.  Trial  by  jury;  verdict  for  appellee;  motion  for 
new  trial  overruled ;  exceptions ;  judgment  on  the  verdict.  The 
overruling  of  his  motion  for  a  new  trial  is  assigned  by  the 
appellant  as  error.  The  causes,  among  others,  for  which  the 
new  trial  was  asked,  were  that  the  verdict  was  not  sustained 
by  sufficient  evidence  and  was  contrary  to  law. 

The  evidence  is  in  the  record.  It  shows  that,  on  Decem- 
ber 5th,  1867,  Dennis  P.  Hurst,  being  the  owner  of  the  land 
in  controversy,  conveyed  the  same  by  warranty  deed,  his  wife 
joining  therein,  to  Walter  L.  Pennington,  Jr.,  which  deed  was 
recorded  on  July  25th,  1868;  that  on  January  13th,  1868, 
said  Walter  L.  Pennington,  Jr.,  conveyed  the  same  land  by 
warranty  deed  to  his  father,  Walter  L.  Pennington,  Sr.,  and 
that  said  deed  was  recorded  on  July  25th,  1868;  and  that 
said  Walter  L.  Pennington,  Sr.,  and  his  wife,  on  October 
16th,  1880,  conveyed  by  warranty  deed  the  same  land  to  the 
appellant,  a  son  of  said  grantor,  which  deed  was  recorded  on 
November  8th,  1880.  The  appellee  was  in  possession  of  the 
land  when  this  action  was  commenced. 

The  evidence  on  behalf  of  the  appellee  shows  that,  on  Au- 
gust 25th,  1875,  said  Dennis  P.  Hurst,  as  principal,  and  Ben- 
jamin Flock,  Sr.,  as  surety,  executed  tlieir  promissory  note 
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to  David  Hallett  for  $133.60,  payable  one  year  after  date. 
Judgment  was  rendered  upon  this  note  on  March  13th,  1877, 
in  the  Harrison  Circuit  Court,  in  favor  of  Hallett  against 
Hurst  as  principal  and  Flock  as  surety.  An  execution  was 
issued  upon  this  judgment  and  levied  upon  the  land  in  dis- 
pute, as  Hurst's  property,  and  the  same  was  sold  at  sheriff's 
sale  to  said  Flock,  Sr.,  on  May  12th,  1877.  A  sheriff's  deed, 
pursuant  to  the  sale,  was  executed  to  said  purchaser  on  May 
13th,  1878.  Said  Flock,  Sr.,  on  March  15th,  1879,  executed 
a  warranty  deed  for  the  land  to  his  son,  the  appellee  in  this 
action.  The  sheriff's  deed  and  the  deed  last  named  were  duly 
recorded. 

The  appellee  claimed  at  the  trial  that  the  deed  from  Hurst 
to  Pennington  was  made  to  defraud  Hurst's  creditors.  But 
there  was  an  entire  failure  of  evidence  to  prove  fraud.  Fraud 
is  not  presumed,  but  must  be  proved  by  the  party  alleging 
its  existence.  Upon  the  question  of  fraud  the  burden  of 
proof  was  upon  the  appellee.  Eiving  v.  Gray^  12  Ind.  64; 
Stewart  v.  English,  6  Ind.  176  ;  Tenbrook  v.  Browii,  17  Ind.  410. 

There  was  no  evidence  tending  to  prove  that  Hurst,  at  the 
time  he  made  the  conveyance  to  Pennington,  was  indebted  to 
any  person  in  any  amount  whatever;  nor  was  there  any  evi- 
dence that,  at  any  time  after  such  conveyance,  he  became  in- 
debted to  any  one  except  to  Hallett,  upon  the  note  above 
mentioned,  which  was  executed  nearly  eight  years  after  his 
conveyance  to  Pennington.  Flock,  Sr.,  who  was  Hurst's 
surety  on  that  note,  testified  that  when  he  became  such  surety, 
he  had,  for  five  years  prior  thereto,  known  of  said  conveyance. 
There  was  some  evidence  tending  to  show  that  at  the  time  of 
Hurst's  conveyance  to  Pennington  he  was  threatened  with  a 
suit  for  slander,  but  there  is  no  evidence  that  such  suit  was 
ever  brought.  There  was  no  evidence  a^  to  the  amount  of 
Hurst's  property  at  any  time.  For  all  that  appears  from  the 
evidence,  he  may,  independent  of  the  land  in  suit,  have  had 
enough  property  subject  to  execution  to  pay  any  judgment 
that  could  have  been  rendered  against  him  for  slander,  and 
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also  enough  to  pay  the  Hallett  judgment  when  execution  is- 
sued thereon.  One  who  retains  a  suflBciency  of  property  to 
pay  his  debts,  may  do  as  he  pleases  with  his  real  estate ;  he 
may,  if  he  chooses,  give  it  away,  and  his  creditors  have  no 
grounds  for  complaint  as  long  as  he  keeps  in  his  own  name 
enough  property  subject  to  execution  to  pay  their  claims. 

The  law  is  well  settled  that  one  who  attacks  a  conveyance 
on  the  ground  of  fraud   must  prove  the  insolvency  of  the 
grantor.     In  the  present  ease,  to  establish  fraud,  it  devolved 
upon  the  appellee  to  show  that  when  Hurst  made  the  convey- 
ance to  Pennington,  he  did  not  have  enough  other  property 
subject  to  execution  to  pay  his  debts,  and  also  that  when  the 
execution  on  Hallett's  judgment  was  levied  upon  the  land,  no 
property  in  Hurst's  name,  subject  to  and  sufficient  to  satisfy 
the  execution,  could  be  found.     Morgan  v.  Olvey,  53  Ind.  6 
Holman  v.  EllioUy  65  lud.  78 ;  Bruker  v.  Keheyy  72  Ind.  51 
Sherman  v.  Hogland,  73  Ind.  472  ;    Lee  v.  Lee,  77  Ind.  251 
McColey,  Loehr,  79  InNd.  430;  Gox  v.  Hu7iter,  79  Ind.  590 
Moore  v.   Lampton,  80  Ind.  301 ;  Bishop  v.  State,  ex  reL,  83 
Ind.  67 ;  Jarvia  v.  Banta,  83  Ind.  528. 

There  was  evidence  tending  to  show  that  Hurst  remained 
in  possession  of  the  land  several  years  after  his  conveyance  to 
Pennington.  But  the  retention  of  possession  of  real  estate 
by  a  grantor  after  his  conveyance  is  not  of  itself  sufficient 
evidence  of  fraud.  Waller  v.  'Todd,  3  Dana  (Ky.),  503 ;  S.  C, 
28  Am.  Dec.  94.  The  nature  of  Hurst's  possession,  whether 
under  contract  with  Pennington,  or  otherwise,  was  not  shown. 
Had  it  appeared  that  he  remained  in  possession  without  pay- 
ing or  agreeing  to  pay  rent,  it  would,  at  most,  only  have 
tended  to  prove  that  Pennington  held  the  land  under  parol 
agreement  in  trust  for  Hurst.  But  an  express  trust  can  not 
be  shown  by  parol  evidence  by  a  grantor  ai^inst  his  grantee. 
Fonty  V.  Foufy,  34  Ind.  433.  Nor  can  a  creditor  of  the  grantor 
prove  such  parol  trust  for  the  purpose  of  subjecting  the  land 
to  the  payment  of  his  debt,  without  proving  that  the  convey- 
ance was  made  to  defraud  the  grantor's  creditors,  and  this 
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caD  not  be  shown  without  evidence  that  there  were  such  cred- 
itors when  the  conveyance  was  made,  and  that  the  grantor 
did  not  then  have  other  property,  subject  to  execution,  suffi- 
cient to  pay  his  debts.  The  grantor's  insolvency  is  a  primary 
and  essential  element  to  establish  a  fraudulent  conveyance, 
and  unless  it  is  shown,  other  circumstances  which,  with  such 
insolvency,  would  be  regarded  as  badges  of  fraud,  can  not  be 
held  suflScient  to  avoid  the  conveyance  in  the  interest  of 
creditors. 

The  appellee's  counsel  insist  that  the  description  of  the 
real  estate  in  the  deed  from  Hurst  to  Pennington,  and  also 
in  the  deed  of  the  latter  to  his  father,  is  so  defective  as  to 
make  the  conveyances  void  for  uncertainty  as  to  the  land  at- 
tempted to  be  conveyed.  We  think,  however,  that  the  de- 
scription is  sufficient  to  enable  a  competent  surveyor  to  find 
the  land.  A  witness  testified  at  the  trial  that  he  was  a  prac- 
tical surveyor,  and  that  by  applying  the  rules  of  surveying 
he  believed  the  land  described  in  the  appellant's  complaint 
could  be  located  by  the  description  in  the  deed  from  Hurst 
to  Pennington ;  and  there  was  no  evidence  to  the  contrary. 
See  Rucker  v.  Steelman,  73  Ind.  596 ;  Allen  v.  Shannon,  74 
Ind.  164;  Brown  v.  Anderson,  90  Ind.  93. 

It  is  further  claimed  that  at  the  time  of  the  conveyance  to 
the  appellant  the  appellee  was  in  adverse  possession,  and  that 
for  this  reason  the  deed  to  the  appellant  was  void  as  to  the 
appellee.  The  doctrine  of  adverse  possession  as  avoiding  the 
deed  of  the  true  owner,  made  while  out  of  possession,  though 
recognized,  has  not  been,  of  late  years,  highly  favored  by 
the  courts.  It  is  now  done  away  with  in  this  State.  Section 
1073,  R.  S.  1881.  But  as  the  appellant's  action  was  com- 
menced before  this  enactment,  the  law,  as  it  formerly  existed, 
governs  the  case.  We  think  the  law  upon  this  subject  was  cor- 
rectly stated  in  Moore  v.  Worley,  24  Ind.  81,  where  it  was  said : 
"  To  constitute  a  possession  adverse,  so  as  to  bar  a  recover}', 
or  to  avoid  a  deed  subsequently  executed  by  the  true  owner, 
a  party  setting  up  the  possession  must,  in  making  his  entry 
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upon  the  land,  act  bona  fide.  He  must  rely  on  his  title ;  he 
must  believe  the  land  to  be  his,  and  that  he  has  title  thereto, 
although  his  tifle  may  not  te  rightful  or  valid." 

The  evidence  justifies  the  inference  that  the  appellee  could 
not  have  relied  upon  his  title,  nor  believed  the  laud  to  be  his. 
There  was  no  evidence  in  the  case  giving  reasonable  ground 
for  such  belief.  It  does  not  appear  but  that  he  was  ac- 
quainted with  all  the  facts  in  the  case,  and  all  the  facts  show 
that  he  had  no  title.  Judging  from  the  instructions  of  the 
court  the  question  of  adverse  possession  was  not  considered 
in  the  court  below.  The  case  seems  to  have  been  submitted 
to  the  jury  solely  upon  the  questions  of  fraud  and  the  suffi- 
ciency of  the  description  of  the  land  in  the  deeds  under 
which  the  appellant  claimed  title.  Upon  these  questions  the 
verdict  was  unsupported  by  any  evidence,  and  we  do  not 
think  that  the  appellant's  title  should  be  declared  against  upon 
the  meagre  and  unsatisfiictory  testimony  that  comes  to  us  in 
the  record  respecting  the  question  of  adverse  possession. 

The  appellant's  motion  for  a  new  trial  should  have  been 
sustained. 

Judgment  reversed  at  appellee's  costs,  with  instruction  to 
the  court  to  sustain  the  appellant's  motion  for  a  new  trial  and 
for  further  proceedings. 

Filed  Jan.  31, 1884. 


I  03  383 

|138  67l| 

No.  10,422.  93  383, 

140  513! 

Board  op  Commissioners  of  Madison  County  v.  Bur-        iiL_^l 

FORD. 

Statutes. — Emdenee  of  Existence. — Judicial  Knowledge, — Courts  must  ju- 
dicially know  whether  a  statute  has  been  properly  enacted;  it  gets 
thifl  knowledge  from  its  official  authentication,  and  its  recognition  by 
the  Secretary  of  State.  There  can  be  no  trial  of  an  issue  of  fact  to  as- 
certain whether  the  statute  was  properly  enacted. 

County  CoMJiissioJXEBS.—Stationeiy.—Parcluise  of.— County  Officer. — To  a 
claim  for  stationery  furnished  for  the  use  of  a  county,  it  was  answered 
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that  the  goods  were  purchased  by  the  clerk  without  authority,  at  a  time 
when  there  was  a  contract  in  force  for  such  goods  to  be  furnished  by 
another,  of  which  the  claimant  had  notice. 
Heldj  under  the  act  of  1875,  Acts  1875,  p.  3  ,  that  the  answer  was  good. 

From  the  Madison  Circuit  Court. 
W.  li.  Pierse  and  G.  B.  Gerard^  for  appellant. 
J.  ir.  Sa7isberry,  M,  A.  Ghipman,  and  /.  \V.  Sansherryy  Jr., 
for  appellee. 

Elliott,  J. — Courts  are  bound  to  respect  as  laws  the 
properly  authenticated  acts  of  the  Legislature,  filed  by  the 
proper  officers  and  received,  in  accordance  with  law,  by  the 
secretary  of  state  and  placed  in  the  proper  depositary.  Issues 
of  fact  can  not  be  formed  for  the  purpose  of  investigating  the 
mode  of  procedure  of  the  co-ordinate  departments  of  gov- 
ernment— the  executive  and  legislative.  Judicial  investi- 
gation stops  with  an  examination  of  the  title  and  contents 
of  the  act,  and  the  evidence  of  its  due  attestation  by  the  sig- 
natures of  the  Speaker  of  the  House  of  Representatives  and 
the  President  of  the  Senate,  and  its  acceptance  and  filing,  as  an 
act  of  the  Legislature,  by  the  secretary  of  state.  This  ques- 
tion received  full  and  careful  consideration  in  EvaJia  v,  BrovonCj 
30  Ind.  514,  and  it  was  held  that  courts  could  not  look  behind 
the  bill  to  the  legislative  proceedings. 

In  Bender  v.  Statey  53  Ind.  254,  the  question  was  presented 
precisely  as  it  is  here;  the  position  there  taken  was  that  the 
bill  was  not  presented  to  the  Governor  "  within  two  days  next 
previous  to  the  final  adjournment  of  the  General  Assembly." 
and  the  rule  declared  in  Evans  v.  Browne,  supra,  was  unhes- 
itatingly adopted  and  applied.  The  case  of  Evans  v.  Browne, 
supra,  received  approval  in  Edger  v.  Board,  etc,  70  Ind.  331. 
The  question  was  declared  not  to  be  an  open  one  in  Bender 
V.  fkaie,  supra,  and,  even  if  we  doubted  the  soundness  of  the 
ruling  in  the  original  case,  it  would  be  our  duty  to  follow  it, 
but  we  are  well  satisfied  that  the  reasoning  of  Frazer,  J., 
demonstrates  the  soundness  of  the  rule  which  prevails  in  this 
court.     The  weight  of  authority  is  with  our  view\     In  addi- 
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tion  to  the  cases  referred  to  in  Evans  v.  Browne,  supra^  may 
be  cited  Louisiana,  etc.,  Co,  v.  liichowx,  23  La.  An.  743 ;  Sher- 
man V.  Story,  30  C^al.  253;  People  v.  Burt,  43  Cal.  560;  State 
V.  Swift,  10  Nev.  176  ;  S.  C,  21  Am.  R.  721 ;  Koehler  v.  HiU, 
27  All.  L.  J.  195  ;  Broadnax  v.  Groom,  64  N.  C.  244 ;  Eld  v. 
Gorham,  20  Conn.  8 ;  Swann  v.  Buck,  40  Miss.  268 ;  Green  v. 
Weller,  32  Miss.  650 ;  Pangborn  v.  Young,  32  N.  J.  Law,  29. 

The  act  of  1875,  providing]:  that  all  contracts  for  the  pur- 
chase of  stationery  and  other  articles  for  the  use  of  county  officers 
shall  be  made  by  the  board  of  commissioners,  is  found  in  the 
proper  depositary,  is  duly  authenticated  by  the  signatures  of  the 
presiding  officers  of  both  branches  of  the  General  Assembly,  is 
in  title  and  contents  constitutional,  and  it  is,  therefore,  the  duty 
of  the  courts  and  the  people  to  assume  that  it  was  enacted  in 
conformity  to  the  provisions  of  the  Constitution  of  the  State, 
and  not  to  look  behind  it  to  ascertain  whether  the  executive 
and  legislative  branches  of  the  State  government  obeyed  the 
mandates  of  the  organic  law.  The  plain  reason  for  this,  as 
demonstrated  by  the  cases  cited,  is  that  there  is  no  higher  evi- 
dence than  the  duly  authenticated  enrolled  bill  resting  in  the 
depositary  designated  by  the  supreme  law. 

The  commissioners  may,  at  their  option,  pay,  or  refuse  to 
pay,  a  bill  contracted  by  a  county  clerk  for  stationery  fur- 
nished for  the  use  of  his  office.  Acts  1875,  Reg.  Sess.,  p.  32. 
The  clerk  in  this  case  bought  the  stationery,  and  may  have 
created  an  absolute  charge  against  himself  but  not  against 
the  county. 

The  answer  of  the  appellant  was  good,  and  the  court  erred 
in  sustaining  appellee^s  demurrer. 

Judgment  reversed. 

Filed  Nov.  20,  1883. 

On  Petition  for  a  Rehearing. 

Elliott,  J. — In  the  argument  on  the  petition  for  a  re- 
hearing, counsel,  without  questioning  the  soundness  of  the 
Vol.  93.-25 
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decision  heretofore  announced,  insist  that  we  should  decide- 
some  technical  questions  presented  by  them.  The  first  ques- 
tion which  they  ask  us  to  decide  was  thus  presented  in  their 
original  brief: 

"  The  first  assignment  we  submit  does  not  present  any  ques- 
tion for  decision,  as  the  record  shows  that  when  the  demur- 
rer was  sustained  to  the  answer,  the  appellant  took  leave  to 
amend  ;  and  afterward  the  appellant  filed  an  amended  answer. 
By  filing  an  amended  answer,  the  appellant  waived  any  error 
there  might  have  been  in  sustaining  a  demurrer  to  the  an- 
swer. Busk.  Prac,  p.  286 ;  Thompson  v.  Toohey,  71  lud.  296. 
If  this  were  not  true,  still  there  is  no  question  here,  as  the 
answer  is  not  in  the  record." 

We  looked  into  the  record  and  found  that  there  was  an  an- 
swer on  file;  that  the  ruling  on  the  demurrer  to  it  was  ex- 
hibited not  only  by  the  ordinary  record  entries,  but  also  by  a 
bill  of  exceptions,  and  we  supposed  it  impossible  for  any  one 
to  doubt  that  the  assignment  of  errors  pointed  to  the  ruling 
on  the  only  answer  in  the  record.  As  there  is  but  one  an- 
swer in  the  record,  we  think  it  plain  that  the  assignment 
fully  and  unmistakably  informed  court  and  counsel  of  the 
ruling  which  appellant  asserted  to  be  erroneous.  The  answer, 
as  amended,  was  the  sole  answer  in  the  record,  and  it  was  per- 
fectly proper  to  denominate  it  "the  answer  of  the  appellant." 

The  next  point  made  by  counsel  was  presented  in  these 
words :  "  There  is  no  averment  in  the  amended  answ^er  that 
the  county  did  not  receive  and  use  the  articles.  There  is  no 
averment  that  they  were  useless  or  unnecessary.  There  is 
no  averment  that  the  price  charged  was  unreasonable.  For 
amended  answer  see  record." 

This  is  not  such  a  presentation  of  a  question  as  the  settled 
rules  of  practice  require,  for  there  is  nothing  more  than  a 
mere  assertion  unsupported  by  argument  or  authority.  Noth- 
ing more  is  said  than  that  certain  averments  are  not  in  the 
answer;  no  attempt  is  made  to  show  that  they  ought  to  have 
been  in  it.    Granting,  however,  that  there  is  a  sufficient  brief. 
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and  conceding  that  the  questions  sought  to  be  presented  are 
well  presented,  and  it  is  obvious  that  there  is  no  strength  in 
the  position.  If  the  acts  of  the  county  officers  \vere,  as  the 
answer  avers,  in  defiance  of  a  positive  statute,  then  there 
could  be  no  liability  on  the  part  of  the  county,  no  matter 
what  the  county  officers  may  have  done. 

The  averments  of  the  answer  are  that  the  articles  named 
in  the  complaint  "  were  purchased  by  Jesse  L.  Henry  and  not 
by  the  defendant,  nor  by  order  of  the  commissioners,  or  with 
their  knowledge  or  consent,''  and  that  they  never  agreed  to 
pay  for  them  ;  that  when  the  goods  were  purchased  there  was 
in  force  a  contract  made  by  the  commissioners  for  furnishing 
books  and  stationery  for  the  county,  and,  to  copy  the  lan- 
guage of  the  answer :  "  That  after  making  said  contract  and 
while  the  same  was  still  in  force,  the  said  Jesse  L.  Henry, 
without  notifying  the  defendants,  and  without  their  knowl- 
edge or  consent  and  without  any  authority  whatever,  made 
the  purchase  of  the  goods,  books,  stationery  and  articles 
named  and  specified  in  the  complaint,  of  and  from  the  plain- 
tiffs, in  violation  of  the  said  contract  herein  set  forth ;  and 
that  the  plaintiff  at  the  time  of  the  sale  of  the  goods  named 
in  the  complaint  had  full  notice  of  the  contract  and  order  of 
commissioners  so  made  for  the  purchase  of  said  books,  sta- 
tionery and  other  articles  so  made  with  the  Sentinel  Com- 
pany, and  the  plaintiff  was  one  of  the  unsuccessful  bidders 
for  said  contract." 

We  do  not  see  how  'any  one  can  seriously  entertain  the 
opinion  that  the  answer  does  not  meet  the  whole  complaint ; 
it  certainly  does  go  to  all  the  articles  named  in  that  pleading. 
It  is,  however,  said  that  the  contract  which  is  referred  to 
as  an  exhibit  does  not  cover  all  the  time  embraced  in  the 
complaint,  but  the  obvious  answer  to  this  is  that  it  is  a  well 
known  rule  that  written  instruments  are  not  proper  parts  of 
the  pleading  when,  they  are  merely  collateral,  and  can  not 
control  the  averments  in  the  body  of  the  pleading.  It  is 
only  proper  to  set  forth  the  instrument  on  which  the  plead- 
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ing  is  founded,  and  when  this  is  the  case  then  its  recitals  have 

controlling  force.     In  the  present  instance,  the  contract  was 
not  the  foundation  of  the  defence. 

Counsel  say  that  the  complaint  shows  that  part  of  their 
claim  was  for  goods  furnished  from  December  30th,  1880,  to 
March,  1881,  and  that  as  the  contract  was  for  one  year  from 
December  30th,  1879,  the  whole  of  their  claim*  is  not  cov- 
ered. The  extract  made  from  the  answer  shows  that  the  con- 
tract was  in  force  when  all  the  goods  sued  for  were  furnished ; 
but  suppose  it  lacked  this  statement,  there  would  still  be  no 
confession  of  the  truth  of  the  allegations  of  time  in  the  com- 
plaint, for  allegations  of  time  and  value  are  not,  as  a  general 
rule,  material,  and  are  not  therefore  confessed  by  a  failure  to 
deny  them.     R.  S.  1881,  section  383. 

It  is  also  contended  that  the  answer  ought  to  have  gone 
further  and  shown  that  commissioners  obeyed  the  statute  with 
exact  strictness  in  the  matter  of  giving  notice  and  the  like. 
We  do  not  see  how  the  appellee  can  claim  any  right  to  at- 
tack the  proceedings  of  the  commissioners,  when  he  is  shown 
to  have  had  full  knowledge  of  the  existence  of  the  contract, 
and  to  have  been  a  competing  bidder  at  the  letting.  But 
whether  he  is  or  is  not  in  a  position  to  make  the  point  is  not 
important,  for  until  he  affirmatively  shows  that  the  commis- 
sioners have  violated  the  law  the  presumption  is  in  favor  of 
the  regularity  and  legality  of  their  acts,  as  everybody  knows. 

We  do  not  think  the  statute  is  one  to  be  strictly  and  rigor- 
ously construed  ;  on  the  contrary,  we  think  it  a  just  one,  de- 
serving a  liberal  construction.  A  check  upon  the  authority 
of  county  officers  to  buy  stationery  and  supplies  at  their 
pleasure  is  far  from  an  invasion  of  common  right,  and  it  is 
but  reasonable  that  contracts  for  furnishing  county  stationery 
and  supplies  should  be  let  to  the  best  bidder  ascertained  by 
fair  and  open  competition.  But  as  there  is  no  contract  legit- 
imately in  the  record,  we  need  not  enter  further  into  the  dis- 
cussion of  the  statute. 

We  have  thus  discussed  all  the  points  made  by  counsel,  and 
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it  does  seem  to  us  that  they  are  so  unimportant  as  to  fully  justify 
our  course  in  not  discussing  them  in  our  former  opinipn. 
Petition  overruled. 
Filed  Feb.  1,  1884. 


No.  11,071. 

RiNN  V.  Rhodes.  i5»  lei 

Married  Woman. — Sale  of  Personal  Property  to,  by  Husband, — Consideration, 
— Principal  and  Surely, — The  assumption  by  a  married  woman  of  the  pay- 
ment ol*  the  debt  of  her  husband  for  which  »he  was  surety  constitutes  a 
Talid  contract  under  section  5115,  K.  8.  1881,  and  is  a  valuable  considera- 
tion for  the  sale  to  her  of  personal  property  by  her  husband ;  nor  does 
the  fact,  in  the  absence  of  fraud,  that  the  property  remained  in  the  pos- 
session of  the  husband  as  her  agent  to  sell  it,  invalidate  the  sale. 

From  the  Fountain  Circuit  Court. 

L.  Nebeker  and  H,  H,  DoclUerman,  for  appellant. 

/.  W.  Copner,  for  appellee. 

COLERICK,  C, — This  was  an  action  of  replevin  instituted 
by  the  appellee  against  the  appellant.  It  was  tried  by  the 
court  and  resulted  in  a  finding  in  favor  of  the  appellee,  and 
over  a  motion  for  a  new  trial,  assigning  as  the  causes  therefor 
that  the  finding  was  not  sustained  by  sufficient  evidence  and 
was  contrary  to  the  evidence,  a  judgment  was  rendered  in 
her  fevor,  from  which  the  appellant  appeals,  and  assigns  as 
error  for  the  reversal  of  the  judgment,  the  overruling  of  the 
motion  for  a  new  trial. 

The  evidence,  which  is  in  the  record,  shows  that  the  ap- 
pellee, on  the  16th  day  of  December,  1881,  exoouted  with 
her  husband  and  as  his  surety,  a  note  to  Elizabeth  Kraft  for 
$600,  and  to  secure  its  paynuMit  joined  with  her  husband  in 
a  mortgage  to  the  payee  upon  certain  real  <'<tat(  ownrd  by 
them  jointly,  and  he,  to  iiiuemnify  the  appellee  .iirJiinst  any 
loss  which  she  might  sustain,  executed  to  her  a  mortgage 
upon  other  real  estate  solely  owned  by  him,  and  afterwards 
sold  to  her  the  personal  property  in  controversy,  and  as  the 
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consideration  therefor  she  assumed  the  payment  of  the  debt 
due  to  Elizabeth  Kraft,  as  well  as  a  debt  for  $150  which  he 
owed  to  other  persons.  It  further  shows  that  the  property 
in  controversy  at  the  time  of  its  sale  to  the  appellee  was  in 
the  possession  of  her  husband,  and  remained  in  his  possession 
as  her  agent  with  authority  to  sell  the  same  for  her,  until  it 
was  levied  upon  by  the  appellee,  as  sheriff,  to  satisfy  an  exe- 
cution issued  upon  a  judgment  rendered  in  the  Fountain 
Circuit  Court  in  favor  of  Isaac  F.  Stone  against  the  appel- 
lee's husband,  who,  at  said  time,  owned  no  property  subject 
to  execution,  out  of  which  said  judgment  could  be  made,  ex- 
cept that  in  dispute.  The  appellee,  as  a  witness,  testified,  on 
her  examination-in-chief,  that  the  sale  of  the  property  to  her 
was  absolute,  while,  on  her  cross-examination,  she  stated  that 
it  was  transferred  to  indemnify  her  against  any  loss  which 
she  might  sustain  by  reason  of  the  mortgage  which  she  had 
executed  with  her  husband  to  Elizabeth  Kraft,  but,  on  her  re- 
examination, she  reiterated  her  former  statement  that  the  sale  ' 
was  absolute.  The  evidence  further  shows  that  the  appellee 
at  the  time  of  the  sale  knew  that  her  husband  was  in  embar- 
rassed circumstances.  Upon  this  evidence  the  appellant  in- 
sists :  Ist,  That  there  was  no  sale  of  the  property  in  con- 
troversy to  the  appellee,  but  merely  an  attempt  to  fix  a  lien 
thereon  in  her  favor.  2d.  That  if  a  sale  was  intended,  it 
was  ineffectual,  because  no  delivery  or  change  of  possession 
of  the  property  took  place,  and  3d.  That  the  supposed  sale 
was  not  only  prijna  facie  fraudulent  and  void,  but  was  fraud- 
ulent in  fact,  and  therefore  void. 

The  evidence,  to  which  we  have  referred,  tends  to  show 
that  an  absolute  sale  of  the  property  occurred,  and,  therefore, 
under  the  practice  of  this  court,  we  can  not,  for  that  reason, 
disturb  the  finding.  In  Powell  v.  Stickney,  88  Ind.  310,  it  was 
hold  that  the  possession  of  personal  property  by  the  seller 
after  sale  docs  not,  of  itself,  make  the  sale  fraudulent,  for  if 
it  appears  that  the  sale  was  for  a  valuable  or  fair  considera- 
tion, and  the  seller  remained  in  possession  merely  as  agent. 
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and  there  was  do  fraudulent  intent  on  the  part  of  the  buyer, 
the  sale  will  be  valid,  and  that  fraud  was  a  question  of  faet 
for  the  jury,  and  that  a  case  of  fraud  was  not  established  by 
merely  showing  a  sale  of  goods  without  a  change  of  posses- 
sion. It  was  also  held  in  the  case  cited  that  where  a  surety 
assumes  the  payment  of  the  debt  of  his  principal,  and  in  con- 
sideration thereof  the  principal  transfers  personal  property 
to  the  surety,  the  transaction  is  upon  a  valuable  considera- 
tion, and  the  sale  will  not  be  set  aside  unless  it  is  shown  that 
both  buyer  and  seller  were  guilty  of  fraud,  as  the  rule  gov- 
erning cases  of  voluntary  conveyances  does  not  obtain  where 
the  conveyance  is  made  upon  a  valuable  consideration. 

In  this  case  the  assumption  by  the  appellee  of  the  debt  of 
her  husband,  for  which  she  was  surety,  constituted  a  valua- 
ble consideration.  A  promise,  based  upon  a  valuable  consid- 
eration, made  by  one  person;  to  pay  the  debt  of  another,  is  a 
valid  promise  that  can  be  enforced  by  the  person  in  whose 
.  favor  it  is  made,  although  not  a  party  to  the  agreement.  Davis 
V.  Calloway,  30  Ind.  112,  and  cases  there  cited.  The  &et 
that  the  appellee  was  a  married  woman  did  not  render  the 
contract  as  to  her  invalid,  as  all  legal  disabilities  of  married 
women  to  make  such  contracts  had  been  prior  to  that  time 
abolished.     R.  8.  1881,  section  5115. 

As  the  retention  of  the  possession  of  the  property,  under 
the  circumstances  stated,  by  the  husband,  after  its  sale  to  the 
appellee  for  a  valuable  consideration,  did  not,  of  itself,  render 
the  sale  fraudulent,  it  must  be  upheld,  unless  it  was,  in  fact, 
fraudulent,  which  was  a  question  for  the  court  to  determine 
upon  the  evidence.  We  can  not  say  that  the  court  erred  in 
its  finding  upon  this  question,  as  the  evidence  tends,  at  least, 
to  sustain  it. 

No  error  was  committed  in  overruling  the  motion  for  a 
new  trial. 

Pkr  Curiam. — The  judgment  is  affirmed  at  the  costs  of 
the  appellant. 

Filed  Jan.  30,  1SS4.     Petition  for  a  rehearing  overruled  Mar.  8,  1884. 
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No.  11,125. 

Wire  v.  Wyman. 

Partition. — Suit  by  Widow. — Grantee  of  Administralor. — D^encR, — Estoppel 
in  Pais. — In  an  action  of  partition,  brought  by  the  widow  of  the  de- 
ceased owner  of  land  against  the  grantee  of  the  administrator  of  t^uch 
owner's  estate,  an  answer  to  the  effect  that  the  defendant  was  induced  to 
purchase  the  land  at  administrator's  sale  by  the  representations  of  tbe 
plaintiff  to  him  that  he  would  get  a  good  title  to  the  entire  land,  that 
she,  as  widow,  would  claim  no  interest  in  such  land,  and  that  she  would 
take  her  interest  in  the  other  lands  owned  by  her  deceased  husband,  is 
a  good  defence  to  the  action  as  an  estoppel  in  pais. 

From  the  WashiDgtoa  Circuit  Court. 
/.  A.  Zaring,  for  appellant. 
A.  B.  (Jollina,  for  appellee. 

HowK,  C.  J. — This  was  a  suit  by  the  appellee,  Eliza  Wy- 
man, against  the  appellant,  Henry  Wire,  for  the  partition  of 
certain  real  estate,  particularly  described,  in  Washington 
county.  In  her  complaint  the  appellee  claimed  that  she  was 
the  owner  in  fee  simple  of  the  undivided  one-third  part,  and 
the  appellant  was  the  like  owner  of  the  remaining  two-thirds 
part  of  such  real  estate ;  and  that  they  held  the  real  estate  as 
tenants  in  common ;  and  the  appellee  demanded  judgment  for 
partition,  and  for  other  proper  relief.  In  the  circuit  court  par- 
tition was  awarded  the  appellee  as  prayed  for  in  her  complaint, 
and  final  judgment  was  rendered  accordingly. 

In  this  court  appellant  has  assigned  a  number  of  errors; 
but  the  controlling  question  for  our  decision  is  fairly  presented, 
as  it  seems  to  us,  by  the  alleged  error  of  the  court  in  sustain- 
ing appellee's  demurrer  to  the  second  paragraph  of  appellant's 
answer. 

In  this  paragraph  of  answer  the  appellant  alleged  that,  <>n 
the  26th  day  of  December,  1879, one  Henry  Wyman  departed 
this  life,  seized  in  fee  simple  of  the  real  estate  described  in  a]>- 
pellee's  complaint;  that  afterwards, on  February  12th,  1880, 
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one  William  McGinnis  was  duly  appointed  and  qualified  as 
administrator  of  the  estate  of  said  Henry  Wyman,  deceased ; 
that  as  such  administrator  the  said  McGinnis,  at  the  April 
term,  1881,  of  the  court  below,  petitioned  such  court  for  and 
procured  an  order  of  the  court,  authorizing  him  to  sell  the 
real  estate,  described  in  appellee's  complaint,  to  pay  the  debts 
of  such  decedent ;  that  such  order  of  sale  was  so  procured,  at 
the  special  instance  and  request  of  the  appellee,  and  with  her 
knowledge  and  consent ;  that  the  appellee  stated  at  the  time 
to  the  administrator  McGinnis,  that  she  would  claim  no  in- 
terest whatever,  as  the  widow  of  Henry  Wyman,  deceased,  in 
such  real  estate,  or  any  part  or  parcel  thereof,  and  that  she  de- 
sired the  same  to  be  sold  and  the  proceeds  applied  to  the  pay- 
ment of  the  decedent's  debts ;  that  appellee  was  present  in 
court  when  such  order  of  sale  was  procured,  and  in  accord- 
ance with  such  statements,  made  by  her,  the  administrator 
procured  such  real  estate  to  be  appraised,  without  consider- 
ing any  right  which  the  appellee,  as  the  widow  of  the  dece- 
dent, might  have  therein ;  and  that  the  real  estate  was  ap- 
praised at  its  full,  unencumbered  value. 

The  appellant  further  averred  that,  at  the  time  and  place 
of  the  administrator's  sale  of  such  real  estate,  the  appellee  was 
present  and  was  made  to  understand  the  terms  and  conditions 
of  snch  sale,  that  the  real  estate  was  being  offered  for  sale  free 
from  all  right  which  she  might  have  therein  as  the  widow  of 
Henry  Wyman ;  that  she  made  no  objection  thereto,  and  the 
administrator  represented  to  all  present  at  such  sale,  and  es- 
pecially to  the  appellee  and  appellant,  that  the  purchaser  of 
the  real  estate,  at  such  sale,  would  acquire  a  complete  and  per- 
fect title  to  the  real  estate  then  and  there  being  offered,  thereby 
nieaning  and  intending,  and  then  and  there  being  understood 
by  both  appellee  and  appellant  to  mean,  that  th(*  purchaser 
of  such  real  estate  would  acquire  a  good  and  perfect  title 
thereto,  free  of  any  and  all  claims  and  encumbrances  whatso- 
ever, that  the  appellee  acquiesced  in  such  representation,  and 
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urged  the  sale,  and  gave  no  notice  of  any  claim  which  she 
might  have  by  virtue  of  the  marriage  relation  theretofore  ex- 
isting between  her  and  Henry  Wymau,  deceased,  or  of  any 
other  claim  whatever;  that  the  appellee  then  and  there  urged 
the  appellant  to  purchase  such  real  estate,  then  and  there 
stating  to  him  that  she  would  claim  no  interest  in  or  to  any 
part  or  parcel  thereof;  that  the  appellant,  by  reason  of  such 
representations,  bid  for  such  real  estate  the  sum  of  $665,  which 
was  the  full  cash  value  thereof,  and  $300  more  than  he  would 
have  given  had  he  known  that  the  appellee  had  any  claim,  or 
would  assert  any  claim,  upon  such  real  estate  then  and  there 
purchased  by  him ;  that  the  sum  of  $665  was  the  highest  bid 
offered  for  such  real  estate,  and  the  same  was  sold  at  that  price 
to  the  appellant,  and  he  paid  all  the  purchase-money  and  re- 
ceived from  the  administrator,  McGinnis,  a  good  and  sufficient 
deed  of  all  the  real  estate  described  in  appellee\s  complaint. 

And  the  appellant  further  said  that  after  the  sale  of  such 
real  estate,  in  the  manner  and  form  aforesaid,  the  appellee 
ratified  and  confirmed  such  sale,  and  gave  her  consent  to  the 
use  of  the  proceeds  of  such  sale  by  the  administrator  in  the 
payment  of  the  debts  of  the  decedent's  estate,  reserving  her 
right  to  take  her  interest,  as  widow  of  the  decedent,  out 
of  his  lands  yet  unsold;  that  there  was  yet  belonging 
to  the  decedent's  estate  a  large  amount  of  real  estate  of 
the  value  of  $4,000  over  and  above  all  encumbrances 
thereon  ;  that  such  real  estate  was  amply  sufficient  for  the  ap- 
pellee to  have  partitioned  therefrom  an  amount  of  land,  equal 
in  value  to  one  third  of  the  value  of  all  the  lands,  of  which 
Henry  Wyman  died  seized ;  that  the  only  heirs  of  Henry 
Wyman,  deceased,  were  the  appellee,  his  widow,  and  Sarah 
E.  Lightner,  I^aura  A.  Wyman  and  Charles  E.  Wyman  ;  and 
that  the  said  Sarah  E.  Lightner,  Laura  A.  Wyman  and  Charles 
E.  Wyman  had  given  their  consent,  and  asked  that  the  ap- 
pellee, as  the  decedent's  widow,  take  her  one-third  out  of  the 
lands  yet  unsold.     Wherefore,  etc. 

We  are  of  opinion  that  the  court  erred  in  sustaining  a])- 
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pellee's  demurrer  to  the  foregoing  paragraph  of  appellant's 
answer.  If  the  facts  alleged  in  this  paragraph  are  true,  aod 
the  demurrer  admits  their  truth,  the  appellee  is  estopped  from 
a.sserting  any  title  to,  or  interest  in,  the  real  estate  described 
in  her  complaint,  as  against  the  appellant  or  any  one  claim- 
ing under  him.  It  is  not  shown  that  the  appellee  was  under 
any  disability,  and,  in  the  absence  of  such  a  showing,  it  must 
be  assumed  that  she  was  not,  at  the  time  the  facts  occurred 
which  are  stated  in  the  answer.  We  need  not  decide,  whether 
the  order  of  the  court  upon  the  administrator's  petition,  or 
the  administrator's  sale  and  conveyance  of  the  real  estate  to 
the  appellant,  were  or  were  not  sufficient  upon  the  facts  stated 
to  divest  the  appellee,  as  the  decedent's  widow,  of  her  title 
to  or  interest  in  such  real  estate.  It  is  enough  to  say  that  no 
one,  not  under  disability,  can  stand  by  during  the  sale  of 
real  estate  and  by  silence,  speech  or  acts,  induce  another  per- 
son to  become  the  purchaser  of  such  real  estate,  and  after- 
wards be  permitted  to  claim  in  a  court  of  justice,  as  against 
such  purchaser  or  those  claiming  under  him,  that  he  or  she 
was  at  the  time  of  such  sale  the  owner  of  any  share  or  in- 
terest, not  then  asserted,  in  the  real  estate  sold.  Especially 
is  this  so,  where  the  party  as  in  this  case,  under  the  allega- 
tions of  the  answer,  practically  renounces  any  claim  to  the 
real  estate  sold,  urges  and  thereby  induces  the  purchaser  to 
buy  and  pay  for  the  whole  real  estate  including  her  interest 
therein,  and  with  the  consent  of  the  other  heirs  of  the  dece- 
deit,  agrees  to  take  her  interest  or  share,  as  widow,  in  all  the 
lands  of  which  her  husband  was  seized  at  his  death,  out  of 
the  lands  remaining  unsold,  which  were  amply  sufficient  for 
that  purpose.  The  second  paragraph  of  the  answer  stated 
fiicts  sufficient  to  constitute  a  good  defence  to  appellee's  ac- 
tion, and  the  demurrer  thereto  ought  to  have  been  overruled. 
E/Usw.Diddi/,1  Ind.  561. 

This  conclusion  renders  it  unneeej^sary  for  us  to  consider 
now  the  other  errors,  complained  of  by  the  appellant. 

The  judgment  is  reversed   with  costs,  and  the  cause  re- 
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manded  with  instructions  to  overrule  the  demurrer  to  the 
second  paragraph  of  answer,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 
Filed  March  4,  1884. 
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Intoxicating  Liquor. — License.— Sale  Pending  Appeal. — An  appeal  from  a 
judgment  of  the  circuit  court  granting  a  license  to  sell  liquor  does  not 
93   3961  suspend  the  right  of  the  applicant  to  the  license  pending  the  appeal,  and 

)171    1841  if  he  tender  a  proper  bond  and  the  license  fee  he  may  sell,  though  the 

county  auditor  unlawfully  refuse  to  issue  the  license. 

From  the  Morgan  Circuit  Court. 

J,  V.  Mitchell,  J,  F.  Cox,  J.  E.  McDonald,  J,  M.  Butler  and 
A.  L.  Mason,  for  appellant. 

F.  T,  Hord,  Attorney  General,  F.  P,  A,  Phelps,  Prosecut- 
ing Attorney,  W,  E.  Hamson,  G.  W,  Grubbs,  W.  E.  McGord, 
J,  H.  Jordan,  —  Mattliewa,  G.  A.  Adanis,  J.  S.  Newby,  i. 
Ferguson  and  —  Renner,  for  appellee. 

Elliott,  J. — The  appellant  applied  for  license  to  retail 
liquor;  the  board  of  commissioners  denied  his  application; 
he  prosecuted  an  appeal  to  the  circuit  court  and  succeeded 
in  obtaining  a  judgment  that  he  was  a  fit  person  to  receive 
a  licenst-,  but,  notwithstanding  this  judgment  and  the  pay- 
ment of  the  license  fee  to  the  treasurer,  the  auditor  refilled 
to  approve  the  bond  offered  by  appellant,  or  to  issue  a  li- 
•  cense  to  him.  The  remonstrators  appealed  from  the  judg- 
ment of  the  circuit  court,  and  within  due  time  filed  the 
proper  appeal  bond.  After  the  payment  of  the  license  fee, 
and  after  the  auditor,  by  oonnnand  of  the  court,  had  approved 
appellant\s  bond,  but  also  after  th(»  appi^al  liad  been  taken  by 
the  remonstrators,  the  appellant  sold  the  iiitoxi(tating  liquor 
as  charged  in  the  indictment  upon  which  this  prosecution  is 
founded. 
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It  is  now  well  settled  that  from  all  decisions  of  a  judicial 
nature  made  by  the  board  of  commissioners  an  appeal  will 
lie  to  the  circuit  (jourt  unless  expressly  or  impliedly  forbid- 
den by  statute.  Town  of  Cicero  v.  WUUavison,  91  Ind.  541  ; 
Board,  etc.,  v.  Logminport,  etc.,  G.  R.  Co.,  88  lud.  199 ;  Miller 
V.  Embree,  88  Ind.  133;  Bryan  v.  Moore,  81  lud.  9;  Board, 
etc,  V.  Fressley,  81  Ind.  361 ;  Ricketts  v.  Sj) raker,  77  Ind. 
371 ;  Gruficnmeyer  v.  City  of  Logansport,  76  Ind.  549  ;  Balii- 
more,  etc.,  R,  R.  Go,  v.  Board,  etc.,  73  Ind.  213 ;  Ilouk  v.  Bart- 
hold,  73  Ind.  21 ;  Hanna  v.  Board,  etc,  29  Ind.  170.  A  very 
great  number  of  decisions  recognize  the  principle  that  from 
all  judgments  of  the  circuit  court  there  is  an  appeal  to  the 
Supreme  Court  unless  an  appeal  is  prohibited  by  some  stat- 
utory provision.  The  cases  are  by  far  too  numerous  for  cita- 
tion. We  think  there  can  be  no  doubt  that  under  our  pres- 
ent statutes  and  decisions  the  rule  is  that  there  may  be  an 
appeal  from  a  judgment  of  the  circuit  court  granting  or  re- 
fusing a  license. 

The  difficult  question  in  this  case  is  as  to  the  effect  of  the 
appeal  taken  by  the  remonstrators  from  the  judgment  of  the 
circuit  court.  A  judgment  is  not  changed  or  impaired  by  an 
appeal ;  it  remains  in  full  force.  Nill  v.  Gamparet,  16  Ind. 
107;  ifufl  V.  McKnight,  67  Ind.  525;  Randies  v.  Randies, 
67  Ind.  434 ;  Walls  v.  Palmer,  64  Ind.  493.  The  statute, 
however,  provides  that  "  When  an  appeal  is  taken  during-the 
term  at  which  judgment  is  rendered,  it  shall  operate  as  a  stay 
of  all  further  proceedings,"  and  if  the  act  of  taking  out  a  li- 
cense is  a  proceeding  on  the  judgment,  then  the  appeal  stayed 
the  appellant  from  obtaining  the  license.  We  do  not  regard 
the  issuing  of  the  license  as  a  proceeding  on  the  judgment 
within  the  meaning  of  the  statute.  One  reason  for  this  con- 
clusion is  that  the  judgment  is  self-executing.  The  entry  of 
the  judgment  entitles  the  applicant  to  his  license  without  any 
other  proceedings  on  the  judgment.  The  decision  of  the  cir- 
cuit court  is  decisive  of  the  applicant's  right  to  a  license,  and 
thr  ministerial  officers  are  bound  to  obey  it  without  requiring 
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that  process  be  issued  for  its  enforcement.  There  is,  indeed, 
no  provision  for  enforcing  obedience  to  the  judgment  by 
process,  and  none  is  needed,  for  the  judgment  enforces  itself. 
The  only  question  to  be  settled  is  the  right  of  the  applicant 
to  the  license,  and  when  the  court  settles  this  question  the 
rights  of  the  parties  are  completely  determined,  and  relief 
fully  awarded.  There  is  no  necessity  for  any  process ;  there 
is  no  property  to  be  seized  by  it ;  no  wrong-doer  to  be  ejected 
from  an  office,  or  from  property,  or  anything  of  that  kind ; 
all  that  can  possibly  be  accomplished  is  effected  by  the  judg- 
ment itself.  So  far  as  the  court  and  its  process  and  powers 
are  concerned,  its  whole  duty  is  done  and  its  whole  power 
exercised  when  judgment  is  pronounced  declaring  the  appli- 
cant to  be  a  person  entitled  by  law  to  a  license.  In  the  ac- 
tion in  which  the  judgment  was  pronounced  nothing  more 
can  be  done.  It  may  be  that  a  ministerial  officer,  by  refus- 
ing a  license,  may  compel  resort  to  legal  measures,  but,  con- 
ceding this  to  be  true,  there  can,  strictly  speaking,  be  no 
process  on  the  judgment ;  the  appropriate  proceeding  is  an 
independent  one  for  a  writ  of  mandate  against  the  officer  who 
wrongfully  refuses  to  perform  his  duty.  The  judgment  of 
the  circuit  court  is  complete  in  itself,  and  awards  all  that  the 
court  can  by  its  decree  or  its  process  legitimately  award.  It  is 
not  easy  to  conceive  a  judgment  more  clearly  self-executing. 
Matiy  judgments  are,  it  is  well  known,  executed  by  their  own 
terms.  Thus,  any  ordinary  judgment  for  the  plaintiff  in  re- 
plevin, where  he  has  possession  of  the  property  executes  it- 
self; so  does  a  judgment  in  favor  of  one  in  possession  of  an 
office,  and  so,  also,  does  a  judgment  in  partition  and  a  judg- 
ment disbarring  an  attorney.  Randies  V.  Randies, supra;  Ex 
Parte  Walls,  64  Ind.  461.  In  theor}',  all  judgments  are  self- 
executing.  Freeman  Ex.,  section  1 ;  Freeman  Judg.,  section 
2.  It  is,  however,  often  necessary,  in  order  to  secure  satis- 
faction of  the  judgment  and  afford  full  redress,  that  process 
should  issue  on  the  judgment  to  compel  performance  of  what 
the  judgment  awards,  but   in  tliis  instance  that  is  not  re- 
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quired.  Here  the  judgment  is  all  and  everything  that  is 
needed.  The  law  only  requires  that  the  applicant  for  a  li- 
cense shall  seen  re  a  judgment  from  the  commissioners  or  from 
the  circuit  court ;  it  does  not  require  that  he  shall  take  meas- 
ures to  coerce  ministerial  officers  into  obeying  it.  When  an 
applicant  for  a  privilege  secured  him  by  statute  does  all  that 
the  statute  requires,  he  is  entitled  to  what  it  provides,  and, 
as  the  statute  requires  nothing  more  than  a  judgment,  when 
that  is  secured  he  is  entitled  to  the  benefit  of  its  provisions. 
He  needs  no  proceeding  on  his  judgment,  and  consequently 
there  is  nothing  upon  which  the  stay  secured  by  the  statute 
can  operate,  except  the  costs  of  the  action. 

The  conclusion  we  have  reached  gives  the  statute  the  effect 
intended  by  its  framers  and  prevents  confusion.  The  fitness 
of  an  applicant  to  retail  liquor  is  the  main  issue  in  all  such 
cases  as  this,  tried  on  appellant's  appeal  to  the  circuit  court, 
and  the  time  meant  by  the  law  is  that  at  which  he  is  en- 
trusted with  the  sale  of  liquor.  The  traffic  has,  in  this  State, 
always  been  regarded  as  one  to  be  guarded  by  proper  restric- 
tions, and  it  is  in  pursuance  of  this  general  view  of  the  sub- 
ject that  the  Legislature  has  made  it  proper  to  enquire  into 
the  character  of  the  applicant  and  to  require  of  him  a  bond 
securing  society,  in  a  measure  at  least,  against  improper  use 
of  the  privilege  of  retailing  liquor.  If  it  should  be  held  that 
the  applicant  could  not  obtain  license  until  after  the  judg- 
ment of  the  trial  court  had  been  affirmed,  then  the  question 
of  his  fitness  and  of  the  sufficiency  of  his  bond  would  be 
postponed  far  beyond  the  time  contemplated  by  the  law,  and 
not  improbably  to  a  time  when  such  changes  had  taken  place 
as  would  make  it  improper  to  permit  him  to  take  out  a 
license  at  all.  Or,  if  this  would  not  be  the  result,  then  the 
result  would  be  a  complete  denial  of  a  right  conferred  by  an 
express  statute. 

The  statute  secures  to  an  applicant,  upon  certain  condi- 
tions, a  personal  privilege,  and  when  he  shows  himself  to  be 
within  the  statute,  courts  have  no  power  to  withhold  what 
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the  law  has  granted.  The  only  question  is,  when  does  the  ap- 
plicant bring  himself  within  the  statute,  when  he  secures  a 
judgment  of  the  circuit  court,  or  when  that  judgment  is 
affirmed  on  appeal?  It  seems  quite  clear  that  his  right  i^ 
fixed  by  the  judgment  of  the  circuit  court,  for  the  statute 
plainly  contemplates  that  when  that  is  secured  he  shall  enjoy 
the  right  it  grants  by  complying  with  its  terms  as  to  the  pay- 
ment of  the  license  fee  and  the  filing  of  a  sufficient  bond. 

We  think  that  an  applicant  for  a  license  who  secures  the 
judgment  of  the  circuit  court  in  his  favor,  and  who  tenders 
the  requisite  fee  and  proper  bond,  is  entitled  to  a  license. 
The  judgment  of  the  court  is  conclusive  evidence  of  his  right 
to  a  license  upon  payment  of  the  fee  and  execution  of  the 
bond,  and  no  ministerial  officer  can  be  allowed  to  defeat 
this  right  by  undertaking  to  disobey  or  review  the  judgment 
of  the  court. 

An  applicant  for  a  license,  who  has  obtained  a  proper  judg- 
ment declaring  his  right  to  a  license,  and  has  properly  ten- 
dered the  requisite  fee  and  bond,  e^n  not  be  successfully 
prosecuted  for  violating  the  law,  for  he  has  done  all  that  it 
was  in  his  power  to  do,  and  all  that  the  law  required  of  him. 
The  violation  of  law  i.s  on  the  part  of  the  ministerial  officer 
who  withholds  the  license.  The  case  is  utterly  unlike  that 
of  one  who  sells  without  having  tendered  either  fee  or  bond, 
and  after  sale  makes  tender  of  both  bond  and  fee.  In  the 
one  case  there  is  a  wrong  on  the  part  of  the  applicant,  in  the 
other  there  is  none ;  in  the  one  case  there  is  the  possibility  of 
an  evasion  of  the  law,  in  the  other  there  is  an  earnest  effort  to 
obey  the  law  before  undertaking  to  sell.  The  applicant  can 
not  be  in  the  wrong  where  he  has  done  all  that  it  was  in  his 
power  to  do.  A  man  can  not  be  denied  a  statutory  right  be- 
cause a  public  officer  has  made  it  impossible  to  fiilly  comply 
with  the  statute ;  to  hold  otherwise  would  be  equivalent  to 
declaring  that  a  man  may  be  denied  the  benefit  of  a  statute 
for  not  doing  what  was  legally  impossible. 

If  the  proper  officers  should  demand  the  fee  and  bond^and 
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offer  a  license  relating  back  to  the  judgment,  and  the  appel- 
lant should  refuse  to  execute  the  bond  or  pay  the  fee,  and 
should  thereafter  retail  liquor,  he  would,  doubtless,  be  subject 
to  prosecution ;  but  as  long  as  he  honestly  keeps  himself  in 
the  position  of  doing  all  that  he  can  do  to  comply  with  the 
law,  he  can  not  be  prosecuted  for  a  criminal  offence. 

Judgment  reversed. 
.  Filed  Feb.  21, 1884. 


No.  10,270. 

Benefiel  et  al.  v.  Aughe  et  al. 

Practice. — Objection  to  Decree. — A  general  objection  to  a  finding  and  de- 
cree in  partition,  which  points  out  no  reason  for  the  objection,  is  not 
available.    • 

Same. — Bill  of  Exoeptvom. — Evidence. — A  party  excepting  to  the  overruling 
of  his  motion  for  a  new  trial  upon  the  evidence  may  avail  himself  of  a 
bill  of  exceptions  filed  by  his  adversary,  containing  the  evidence. 

Same. — New  Trial. —  Written  i2«M0»w.— That  "the  court  admitted  improper 
evidence''  without  specifying  it,  assigned  as  cause  for  a  new  trial,  pre- 
sents no  question. 

Pabtition.— -4/)pea//roiii  Order  cf  Sale. — An  appeal,  in  partition,  lies  from 
an  interlocutoxy  order  demanding  a  sale  of  the  lands. 

Evidence.— Bceorrf  of  Deed, — Seal. — A  certified  copy  of  a  deed  as  recorded, 
showing  the  seal  of  the  notary,  who  took  its  acknowledgment  by  an  ink 
scrawl  enclosing  the  letters  "  L.  S."  instead  of  an  impression  of  the  seal, 
is  admissible  as  evidence. 

County  Auditor.— iShfe  of  Lands  Mortgaged  for  Ixtan  ff  School  Funds.— Title. 
— Burden  of  Proof. — If,  in  making  sale  of  lands  for  non-payment  of  in- 
terest upon  a  loan  of  school  funds,  the  auditor  fails  to  obey  strictly 
the  requirements  of  the  statute,  the  sale  is  void,  and  the  party  claiming 
title  through  the  sale  has  the  burden  of  showing  such  strict  compliance. 

From  the  Clinton  Circuit  Court. 

J.  N.  Sims,  A.  E.  Paige,  8,  O,  Baylesa,  8.  H.  Doyal  and  P. 
W.  Gardy  for  appellants. 
T.  H,  Painter,  for  appellees. 

Bicknell,  C.  C. — This  was  a  suit  by  the  appellees  for 
Vol.  93.-26 
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partition.  Two  of  the  defeudants  disclaimed.  The  other 
two,  Benefiel  and  John  C.  Fisher,  answered  separately  by 
general  denial.  The  issues  were  tried  by  the  court  who  found 
for  the  plaintiffs  and  rendered  an  interlocutory  judgment  that 
partition  be  made. 

The  defendants  then  made  their  first  motion  for  a  new 
trial,  alleging,  as  reasons  therefor,  that  "the  finding  and  de- 
cision of  the  court  were  not  sustained  by  suflScient  evidence, 
and  were  contrary  to  law."  This  motion  the  court  overruled 
and  the  defendants  excepted,  but  they  filed  no  bill  of  excep- 
tions as  to  this  ruling  of  the  court,  and  no  time  was  given 
them  to  file  such  bill. 

Upon  the  announcement  of  the  finding  and  interlocutory 
judgment  the  defendants  "  objected  to  the  finding  and  de- 
cree." This  objection  was  overruled  by  the  court.  To  this 
ruling  the  defendants  excepted,  and  this  exception  they  saved 
by  a  bill  of  exceptions,  which  sets  out  the  finding  of  the  court, 
and  proceeds  thus:  "To  which  said  finding  of  the  court  the 
defendants  then  and  there  objected,  which  said  objection  was 
by  the  court  overruled,  to  which  said  ruling  the  defendants 
then  and  there  excepted." 

Commissioners  of  partition  were  then  appointed,  who  re- 
ported that  the  lands  were  indivisible.  To  this  report  the 
defendants  made  no  objection. 

'  The  record  states  as  follows:  "Which  report  is  by  the 
court  approved,  and  upon  said  report  the  court  finds  that  said 
real  estate  is  not  susceptible  of  division  without  injury  thereto, 
and  that  it  ought  to  be  sold." 

The  defendants  then  made  a  second  motion  for  a  new  trial, 
alleging  the  following  reasons  therefor: 

1.  The  decision  and  judgment  of  the  court  is  not  sus- 
tained by  sufficient  evidence. 

2.  The  decision  and  judgment  of  the  court  is  contrary  to 
law. 

3.  The  court  admitted  improper  evidence  on  behalf  of  the 
plaintiffs. 
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4.  The  court  allowed  the  plaintifTs^  over  the  objection  of 
the  defendants,  to  read  from  a  copy,  certified  by  the  recorder 
of  Clinton  county,  of  the  recowi  of  the  recorder's  office  of 
Clinton  county,  what  purported  to  be  a  recorded  copy  of  a 
deed  from  Elias  M.  Fisher  and  wife  to  the  plaintiffs  and  others 
for  the  property  in  question. 

This  motion  was  overruled,  and  the  defendant  excepted  to 
this  ruling,  but  filed  no  bill  of  exceptions  showing  the  evi- 
dence. The  court  then  made  an  interlocutory  order  for  the 
sale  of  the  lands.  From  this  order  the  defendants  appealed, 
and  obtained  sixty  days  time  to  file  bill  of  exceptions,  but 
they  did  not  file  any  bill  of  exceptions  at  any  time  afterwards. 

The  errors  assigned  are  as  follows : 

1.  Overruling  the  first  motion  for  a  new  trial. 

2.  Overruling  the  second  motion  for  a  new  trial. 

3.  Overruling  the  appellants'  exceptions  and  objections,  to 
the  decree  in  favor  of  the  appellees  as  per  appellants'  bill  of 
exceptions,  and  in  rendering  such  decree  in  favor  of  the  ap- 
pellees. 

The  third  specification  of  this  assignment  of  errors  is  sup- 
ported by  a  bill  of  exceptions,  which  shows  that  the  matter 
here  complained  of  is  the  overruling  of  the  following  objec- 
tion: "The  defendants  object  to  the  finding  and  decree 
herein."  Such  an  objection  is  too  general  to  present  any 
question.  In  State  v.  SwartSy  9  Ind.  221,  there  was  an  ex- 
ception to  the  finding  and  judgment.  The  court  said  :  "  We 
know  of  no  such  practice,  either  under  the  old  or  the  new 
system.  The  finding  of  the  court  stands  precisely  like  the 
verdict  of  a  jury."  A  general  objection  either  to  finding  or 
verdict  without  stating  why  amounts  to  nothing.  Buskirk 
Pr.  111. 

The  appellees  claim  that  the  appellants,  by  failing  to  file 
any  bill  of  exceptions  showing  the  evidence,  have  waived 
their  oral  exceptions  to  the  overruling  of  their  motions  for 
a  new  trial,  and  stand  in  the  same  position  as  if  they  had 
failed    to    take  any  exceptions   to  such  overrulings.     They 
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claim  that  an  exception  to  the  overruling  of  the  motion  for  a 
new  trial,  not  perfected  by  a  bill  of  exceptions,  presents  uo 
question,  and  that  a  party,  who  has  lost  his  position  by  fail- 
ing to  file  a  bill  of  exceptions,  can  not  regain  it  by  resort- 
ing to  a  bill  of  exceptions  filed  by  his  adversary.  The  rec- 
ord shows  that  the  appellant  filed  no  bill  of  exceptions  show- 
ing the  evidence,  but  that  the  appellee  did  file  such  a  bill ; 
the  evidence  being  thus  made  part  of  the  record  is,  we  think, 
available  for  any  party  who  has  properly  assigned  errors  or 
cross  errors.  See  Wliite  v.  Alleti,  9  Ind.  561.  It  was  decided 
in  Makepeace  v.  Davis,  27  Ind.  352,  that  a  party  who  had  ex- 
cepted and  had  taken  leave  to  file  a  bill  of  exceptions,  and 
had  afterwards  expressly  waived  such  leave,  could  not,  in  ref- 
erence to  that  matter,  avail  himself  on  appeal  of  a  bill  of 
exceptions  filed  by  a  co-defendant,  but  there  was  no  such 
waiver  in  this  case. 

As  to  the  first  error  assigned  the  court  did  not  err  in  over- 
ruling the  appellants^  first  motion  for  a  new  trial ;  but  even 
if  the  ruling  complained  of  were  erroneous,  it  could  have  done 
no  harm,  because  all  the  reasons  presented  for  a  new  trial  on 
the  first  motion  are  included  among  the  reasons  presented  in 
support  of  the  second  motion  for  a  new  trial. 

The  second  specification  of  error  complains  of  the  over- 
ruling of  the  second  motion  for  a  new  trial.  The  first  and 
second  of  the  reasons  for  a  new  trial  are,  that  the  decision 
and  judgment  of  the  court  are  not  sustained  by  sufficient  ev- 
idence and  are  contrary  to  law.  In  such  reasons  the  word 
*^  decision  "  is  regarded  as  synonymous  with  "  finding.^*  TTe*- 
ian  V.  Johnson^  48  Ind.  1.  And  the  defendants  had  a  right 
to  appeal  from  the  interlocutor)^  order  of  sale.  Hunter  v. 
Miller,  17  Ind.  88;  Davis  v.  Davis,  36  Ind.  160. 

The  first  and  second  reasons  for  a  new  trial  will  be  further 
considered  hereafter. 

The  third  reason  for  a  new  trial,  alleging  the  "admission 
of  improper  evidence,^^  without  specification,  presents  no 
question.     Meek  v.  Keene,  47  Ind.  77. 
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The  fourth  reason  for  a  new  trial  alleges  error  in  "  permit- 
ting the  plaintiff  to  read  from  a  copy,  certified  by  the  recorder 
of  Clinton  county,  of  the  record  of  the  recorder's  office  of 
Clinton  county,  what  purported  to  be  a  recorded  copy  of  a 
deed  from  Elias  M.  Fisher  and  wife  to  the  plaintiff  and  others 
for  the  property  in  question." 

The  objection  made  to  the  introduction  of  this  deed  was 
as  follows,  as  shown  by  the  bill  of  exceptions : 

"  The  certified  copy  offered  in  evidence  bore  no  impression 
whatever  of  the  official  seal  of  the  officer  purporting  to  have 
taken  and  certified  the  acknowledgment  of  such  deed,  but 
in  place  of  such  impression  of  such  seal  had  only  attached  to 
the  certificate  of  acknowledgment  the  ink  scrawl  surround- 
ing the  letters  L.  S.  thus  [L.  S.],  and  there  was  no  other  evi- 
dence that  such  ink  scrawl  and  letters  constituted  a  copy  of 
the  impression  of  the  official  seal  of  such  officer.  For  which 
reason  and  for  the  further  reason,  as  the  defendants  main- 
tained^ that  such  certificate  of  acknowledgment  showed,  on 
its  face,  that  such  officer  was  only  authorized  to  take  acknowl- 
edgments of  deeds  in  and  for  Bedford  county,  Pennsylvania. 
The  defendants  objected  to  the  introduction  of  such  certified 
copy  at  the  time  it  was  offered,  which  objections  the  court 
overruled. 

The  certified  copy  showed  that  the  deed  was  executed  in  the 
presence  of  two  witnesses,  and  was  dated  October  19th,  1864, 
and  the  acknowledgment  and  certificates  were  as  follows : 
"  State  of  Pennsylvania,  Bedford  County,  ss  : 

"  Before  me,  recorder  of  said  county,  authorized  to  take 
acknowledgments  of  deeds,  in  and  for  said  county,  this  19th 
day  of  October,  A.  D.  1864,  personally  came  Elias  Fisher 
and  Kate  Fisher,  his  wife,  and  acknowledged  the  execution 
of  the  annexed  deed. 

"  Witness  my  hand  and  official  seal. 

[L.  S.]  "O.  E.  Shannon,  Recorder. 

"  I  hereby  certify  that  the  deed,  of  which  the  foregoing  is 
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a  true  copy,  was  duly  stamped  as  provided  by  act  of  Con- 
gress, and  recorded  November  10th,  1864,  at  2  p.  m. 

"  John  Q.  A.  Yonkey,  R.  C.  C. 
"By  R.  Sims,  Deputy. 
"  The  State  of  Indiana,  Clinton  County,  ss.  : 

"  I,  John  P.  Dearth,  recorder  within  and  for  the  county  of 
Clinton  and  State  of  Indiana,  do  hereby  certify  that  the  an- 
nexed copy  of  deed  described  therein  is  a  true  and  literal 
exemplification  of  the  record  as  appears  of  record  in  record 
of  deeds  number  26,  in  pages  number  346  and  347,  the  rec- 
ords of  Clinton  county,  Indiana. 

"  Witness  my  hand  and  official  seal  this  31st  day  of  May, 
A.  D.  1881. 

[L.  S.]  "  John  P.  Dearth,  Recorder, 

"  Clinton  County,  Indiana.^' 

The  certificate  of  acknowledgment  states  that  the  officer 
is  authorized  to  take  the  acknowledgment  of  deeds,  and  it 
purports  to  bear  the  officer^s  official  seal.  The  presumption  is, 
in  such  a  case,  in  the  absence  of  evidence  to  the  contrary,  that 
the  recorder  of  Clinton  county  did  his  duty  {Thompson  v. 
Doty,  72  Ind.  336),  and  that  the  certificate  of  the  recorder  of 
Bedford  county  bore  his  official  seal,  and  it  was  not  necessary 
in  such  a  case  that  the  recorder  of  Clinton  county  should  im- 
press on  his  record  a/ac  simile  of  the  seal  of  the  recorder  of 
Bedford  county,  Pennsylvania;  nor  that  his  certified  copy  of 
the  record  should  "  bear  an  impression  of  such  official  seal 
of  the  recorder  of  Bedford  county/^  The  letters  L.  S.,  in  a 
scrawl,  thus,  [L.  S.],are  a  sufficient  representation  of  such  of- 
ficial seal  both  in  the  record  and  in  the  certificate  of  the  copy 
thereof.  The  other  objection,  to  wit,  that  the  certificate  of 
the  Bedford  county  recorder  showed  on  its  fece  that  he  was 
only  authorized  to  take  acknowledgments  of  deeds  in  and  for 
said  county,  is  equally  unavailing.  The  statutes  in  force  at 
the  time  were  the  act  of  1859,  R.  S.  1881,  section  2933,  which 
is  as  follows :  "  To  entitle  any  conveyance,  mortgage,  or  in- 
strument of  writing  to  be  recorded,  it  shall  be  acknowledged 
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by  the  grantor,  *  *  *  before  any  judge  or  clerk  of  a  court 
of  record,  justice  of  the  peace,  auditor,  recorder,  notary  pub- 
lic, or  mayor  of  a  city  in  this  or  any  other  State,"  and  R. 
S.  1881,  section  2935,  previously  enacted,  which  provides  that, 
*'  To  entitle  to  record,  in  this  State,  conveyances  acknowledged 
out  of  this  State  and  within  the  United  States,  the  same  must 
be  certified  by  the  clerk  of  any  court  of  record  of  the  county 
in  which  the  officer  receiving  the  acknowledgment  resides, 
and  attested  by  the  seal  of  said  court;  but  an  acknowledg- 
ment before  an  officer  having  an  official  seal,  attested  by  his 
official  seal,  shall  be  sufficient  without  such  certificate." 

The  fourth  reason  for  a  new  trial  can  not  be  sustained. 

It  remains  to  consider  the  first  and  second  reasons  for  a 
new  trial,  which  alleged  that  the  verdict  was  not  sustained  by 
sufficient  evidence,  and  is  contrary  to  law. 

The  plaintiffs  proved  a  title  in  themselves.  The  defend- 
ants undertook  to  show  title  under  a  sale  by  the  auditor  of 
the  county  by  virtue  of  a  school  fund  mortgage. 

The  mortgage  and  the  note  secured  thereby  were  dated 
August  21st,  1855,  and  were  in  the  form  provided  by  law,  the 
same  form  still  required,  except  that  the  mortgage  does  not 
state  the  fund  to  which  the  same  belongs.  See  R.  S.  1881, 
sections  4385,  4386. 

The  note  empojvered  the  county  auditor,  in  default  of  pay- 
ment of  principal  and  interest,  to  sell  the  mortgaged  premises 
for  the  payment  of  principal,  interest  and  costs. 

The  date  of  the  sale  was  March  24th,  1873;  the  law  pre- 
scribed the  duties  of  the  auditor  in  reference  to  such  a  power 
of  sale ;  it  required  certain  notices  to  be  given,  and  gave  spe- 
cific directions  as  to  the  manner  of  sale. 

Such  a  sale  is  not  a  sale  under  a  judgment,  decree  or  judi- 
cial proceeding.  BonneJl  v.  Ray^  71  Tnd.  141.  It  is  a  sale 
under  a  naked  power,  not  coupled  with  an  interest,  and  the 
auditor  was  bound  to  a  strict  observance  of  the  requirements 
of  the  statute  regulating  such  sales.  If  there  w^as  a  failure 
to  pursue  the  statutory  authority  there  was  no  valid  sale* 
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This  has  always  beeu  the  law  in  Indiana.  WiliUinition  v.  Doi\ 
7  Blackf.  12  ;  SI:elton  v.  Bliss,  7  Ind.  77  ;  Key  v.  Osfrander,  29 
Ind.  1 ;  Betson  v.  State ^  tx  rcL,  47  Ind.  54  ;  Arnold  v.  Gtiff,  58 
Ind.  543 ;  Ferris  v.  Craccns,  65  Ind.  2G2  ;  Broicn  v.  Ogg,  85  Ind. 
234.  Such  a  sale,  omitting  the  statutory  requisitions,  is  nuga- 
tory not  only  as  to  the  purchaser,  but  as  to  his  vendees.  In 
Vail  V.  McKernan,  21  Ind.  421,  this  court  said:  "In  this 
class  of  cases,  it  is  not  a  question  of  good  faith,  but  of  power 
and  conformity  to  prescribed  modes  of  action.  And  the  pur- 
chaser buys  at  his  peril.  This  is  the  law  which  persons  are 
bound  to  take  notice  of.  Hence,  persons  intending  to  pur- 
chase, may  be  presumed  to  examine  into  the  facts.  *  *  Irreg- 
ularities would  be  presumed  to  operate  injuriously  upon  the 
sale,  as  intended  bidders,  knowing  the  effect  of  them,  would 
be  deterred  from  bidding.  *  The  State  acquired  no  title  by 
her  alleged  purchase,  and,  of  course,  could  transfer  none.''  In 
the  case  just  cited  the  defect  was  selling  for  more  than  was  due. 

The  burden  lies  upon  the  party  who  claims  title  under  such 
a  sale  to  show  that  the  statutory  authority  has  been  pursue<L 
BonneU  v.  Hay,  supra ;  Ward  v.  Montgomery,  57  Ind.  276 ; 
Steeple  v.  Downing,  60  Ind.  478 ;  f^ith  v.  Kyler,  74  Ind.  575. 

The  evidence,  to  show  the  regularity  and  validity  of  the 
sale  now  under  consideration,  was  deficient  in  several  partic- 
ulars. It  did  not  appear  that  the  county  treasurer  made  a 
statement  of  the  sale,  nor  that  any  such  statement  was  signed 
by  the  auditor  and  treasurer  and  recorded  in  the  auditor's 
office  and  afterwards  filed  in  the  treasurer's  office.  All  (»f 
these  acts  were  required  by  the  statute,  E.  S.  1881,  section 
4396  ;  and  in  Arnold  y.  (7q^,»M/>ra,  this  court  decided  that  these 
acts  were  necessary  to  the  validity  of  the  sale ;  the  court  cited 
Smith  v.  Prorin,  4  Allen,  516,  and  Roarfy  v.  Mitchell,  7  Gray, 
243,  to  the  effect  that  where  the  mortgage  conferring  a  power 
of  sale  requires  an  affidavit  to  be  made  and  recorded,  the 
omission  to  record  the  affidavit  avoids  the  sale. 

It  was  proved  that  the  auditor  in  making  the  sale  did  iir.t 
follow  the  provisions  of  R.  S.  1881,  section  4392,  which  are 
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these  :  "At  such  sale  (which  shall  be  held  at  the  court-house 
door),  the  auditor  shall  sell  so  much  of  the  mortgaged  prem- 
ises to  the  highest  bidder,  for  cash,  as  will  pay  the  amouut 
due  for  principal,  interest,  damages,  and  costs.  When  less 
than  the  whole  tract  mortgaged  shall  be  sold,  the  quantity 
sold  shall  be  taken  in  a  square  form,  as  nearly  as  possible,  off 
the  northwesterly  corner  of  said  tract;  and  when  less  than 
the  whole  of  any  in-lot  or  out-lot  of  any  town  or  city  shall 
be  sold,  the  part  sold  shall  be  laid  out  and  taken  off,  so  that 
it  shall  extend  from  the  main  or  principal  street  or  alley  on 
which  the  said  lot  fronts,  to  the  rear  thereof,  to  divide  the 
same  by  a  line  as  nearly  parallel  with  the  boundaries  of  said 
lot  as  practicable ;  and  if  less  than  the  whole  is  sold,  the  au- 
ditor, in  his  notice  of  sale,  shall  indicate  off  of  which  side  or 
end  of  said  lot  the  part  to  be  sold  shall  be  taken  ;  and  if  more 
than  one  tract  of  land  is  included  in  the  mortgaged  premises, 
the  auditor  shall  elect  wliich  tract  or  tracts  shall  be  sold,  saving 
to  the  mortgagor,  if  practicable,  the  tract  on  which  his  house  is 
located.  If  a  tract  of  land  so  mortgaged,  and  liable  to  be 
sold  to  satisfy  the  mortgage,  can  not  be  divided  without  ma- 
terially diminishing  the  value  of  such  tract;  or  if  any  in-lot 
or  out-lot  be  indivisible,  by  reason  of  extensive  buildings  or 
other  improvements  thereon,  the  auditor  may  sell  the  whole 
thereof,  and  after  paying  the  amount  due  for  principal,  in- 
terest, damages,  and  costs  out  of  the  purchase-money,  shall 
pay  the  balance,  if  any,  to  the  mortgagor;  and  if  the  auditor 
sell  any  part  of  a  tra(^t  of  land,  out-lot,  or  in-lot  for  more 
than  the  amount  of  principal,  interest,  damages,  and  costs, 
the  excess,  if  any,  shall  be  paid  to  the  mortgagor." 

The  mortgaged  premises  included  four  separate  tracts.  It 
was  proved  that  the  auditor  did  elect  which  tract  should  be 
first  sold  so  as  to  save  to  the  mortgagor,  if  practicable,  the 
tract  on  which  his  house  was.  It  was  proved  that  the  au- 
ditor did  not  offer  to  sell  any  of  the  tracts  separately,  nor  any 
part  of  any  one  of  the  tracts,  but  offered  for  sale  a  quantity 
out  of  the  northwest  corner  of  the  four  tracts  taken  together 
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as  an  entirety,  and  failing  to  get  a  bid  sold  all  four  of  the 
tracts  at  once  to  Milroy,  for  nearly  five  times  the  amount  due, 
and  for  about  one-third  of  their  real  value.  The  amount  due 
was  $268.41.  In  the  case  of  separate  tracts  the  statute,  sec- 
tion 4392,  supra,  expressly  requires  the  auditor  to  elect  which 
tract  shall  be  sold,  and  give  notice  accordingly,  but  the  au- 
ditor did  neither.  His  failure  to  do  so  might  well  deter  per- 
sons from  bidding  at  such  an  irregular  sale. 

The  first  tract  mentioned  in  the  mortgage  was  Block  No.  2 
in  the  town  of  Frankfort,  seventeen  rods  square,  bounded  on 
the  south  by  Ohio  street,  and  on  the  west  by  Prairie  street. 
The  statute  required  the  auditor,  if  he  elected  to  sell  this  tract, 
to  offer  it  as  a  whole,  or,  if  he  should  offer  part  of  it,  that  such 
part  should  be  laid  out  and  taken  off  so  that  it  should  ex- 
tend from  the  main  or  principal  street  or  alley  on  which  said 
lot  fronts  to  the  rear  thereof,  to  divide  the  same  by  a  line  as 
nearly  parallel  with  the  boundaries  as  practicable.  It  was 
proved  that  this  was  not  done.  The  plain  meaning  of  the 
statute  is  that  several  tracts  shall  not  be  offered  at  once  and 
together  until  after  an  effort  is  made  to  sell  them  sepa- 
rately, and  that  so  much  only  of  the  mortgaged  premises  shall 
be  sold  as  will  pay  the  amount  due  for  principal,  interest, 
damages  and  costs.  The  evidence  shows  that  in  these  partic- 
ulars the  auditor  did  not  comply  with  the  requisitions  of  the 
statute. 

The  auditor  himself  testified  as  follows :  ''  I  did  not  offer 
part  of  either  tract  separately,  nor  did  I  offer  either  tract 
separately.  I  first  offered  said  land  in  this  way :  '  Who  will 
pay  the  sum  due,  $268.41,  for  the  smallest  number  of  acres  to 
be  taken  out  of  the  northwest  corner  of  said  lands,'  and,  re- 
ceiving no  bid,  I  then  offered  the  entire  four  tracts,  and 
Jacob  Milroy  bid  $1,200  for  said  lands,  and  that  being  the 
highest  and  best  bid  the  lands  were  sold  to  him." 

Such  a  proceeding  was  a  clear  departure  from  the  plain 
command  of  the  statute,  and  such  a  sale  conferred  no  title. 
Roc  the  cases  hereinbefore  cited.     Where  a  party  acts  under 
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a  power  not  coupled  with  an  interest  he  must  follow  the 
power.  The  presumptions  made  in  &vor  of  judicial  proceed- 
ings are  not  applicable,  and  whoever  undertakes  to  show  ti- 
tle by  the  execution  of  such  a  power  will  fail,  unless  he  shows 
a  compliance  thereby  with  the  statutory  requisitions.  The 
finding  was  not  contrary  to  law,  and  was  sustained  by  suffi- 
cient evidence.  There  is  no  error  in  the  record.  The  judg- 
ment ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellants. 

Filed  Feb.  20, 18S4. 


No.  10,876. 

Simpson  v.  De  Haven,  Sheriff,  et  al. 

Replevin. — Evidence, — Oicnership  of  Crops. — Speciai  Finding. —  Weight  of  Ev- 
idence.— In  an  action  to  recover  certain  crops  levied  upon  by  a  creditor 
of  S.,  who  had  raised  them  upon  the  plaintiff's  land  with  his  con- 
sent, but  without  any  agreement  as  to  the  ownership,  a  finding  that  he 
owned  one-half  of  the  com  and  hay  and  two-thirds  of  the  wheat  was 
as  favorable  as  the  evidence  warranted,  and  the  Supreme  Court  can  not, 
therefore,  disturb  the  judgment  upon  the  weight  of  the  evidence. 

From  the  Howard  Circuit  Court. 

W.  R.  Payncy  J.  C.  Blacldidge  and  W.  E.  Blacldidge,  for 
appellant. 

jP.  Cooper  and  R.  Vaile,  for  appellees. 

Best,  C. — The  appellee  James  W.  DeHaven,  as  sheriff  of 
Howard  county,  levied  an  execution  in  favor  of  his  co-appel- 
lees upon  ten  stacks  of  hay,  the  growing  wheat  and  standing 
corn  on  certain  real  estate,  as  the  property  of  John  Shoddy, 
the  execution  debtor,  and  the  appellant  brought  this  action  to 
recover  the  possession  of  said  property,  claiming  it  as  his  own. 
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Issues  were  formed,  a  trial  had  and  a  finding  made  that  the 
appellant  was  the  owner  of  one-half  of  the  corn  and  hay, 
two-thirds  of  the  wheat,  and  that  John  Shoddy  was  the  owner 
of  the  residue.  Judgment  accordingly  and  costs  apportioned. 
The  appellant's  motion  for  a  new  trial,  on  the  sole  ground 
that  the  finding  was  contrary  to  the  evidence,  was  overruled, 
and  this  ruling  is  assigned  as  error. 

The  evidence  is  in  the  record,  and  it  shows  that  John 
Shoddy  is  the  appellant's  son-in-law ;  that  about  two  years 
before  the  property  in  question  was  levied  upon  he  moved 
upon  appellant's  farm  and  has  since  lived  and  raised  crojw 
upon  it;  that  he  raised  the  corn,  sowed  the  wheat  and  cut 
the  hay  in  dispute  upon  appellant's  land,  and  the  disputed 
question  of  fact  was  whether  the  property  belonged  to  appel- 
lant or  to  Shoddy.  The  evident'  was  undisputed  that  Shoddy 
was  not  employed  by  the  appellant  to  raise  these  crops;  that 
he  lived  upon  the  products  of  the  farm  ;  that  he  insured  them 
in  his  own  name ;  that  he  paid  taxes  upon  them  ;  that  he 
sold  them  at  pleasure  and  used  the  proceeds  in  the  payment 
of  his  debts,  the  support  of  his  family  and  otherwise;  that 
he  never  accounted  for  any  portion  of  them,  and  there  was 
no  agreement  between  him  and  appellant  in  relation  to  them, 
except  that  be  was  to  furnish  the  appellant,  from  time  to  time, 
such  part  as  he  requested.  Under  these  circumstances  we 
think  the  finding  as  favorable  to  the  appellant  as  the  evi- 
dence warranted,  and  we  can  not,  therefore,  disturb  the  judg- 
ment upon  the  evidence. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant^s  costs. 
Filed  Feb.  14,  1884. 
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No.  10,164.  -g-_ 

Terry  t?.  Shively.  "STS 

187     M 

Practice. — IrUerrogatorieA  to  Jury. — Where  interrogatories  are  asked  to  be      .^   i!S 
sent  to  the  jury  upon  points  which  so  far  as  material  are  fully  cov-  .  , 

ered  by  others  which  are  sent,  it  is  not  error  to  refuse  them.  150  271 1 

Same. — InstrwtioM. — Correct  instructions  may  be  refused  if  not  presented      ^^  ^^1 
to  the  court  before  the  argument  begins,  or  if  embraced  in  others  which 
are  given ;  and  if  those  given  are  not  in  the  record,  no  error  is  apparent 
in  the  refusal.  * 

Same.—  Objection  to  Judgment. — The  mere  form  of  a  jud^rment  can  not  be 
questioned  in  the  Supreme  Court  by  an  objection  made  below  to  the 
judgment  generally,  but  the  specific  objection  must  have  been  stated. 

Witness. — Impeachmenl  of. — Evidence. — A  bill  of  exceptions  purporting  to 
contain  the  evidence  of  a  witness  given  upon  a  former  trial,  the  witness 
not  being  a  party  thereto,  can  not  be  read  in  evidence  to  impeach  him 
upon  his  denial  that  he  testified  as  the  bill  shows. 

C08TS. — Pleading. — Practice. — Where  suit  is  brought  upon  a  demand  which 
might  have  been  pleaded  as  a  counter-claim  to  a  former  suit  by  the  de- 
fendant against  the  plaintifi*,  costs  will  not,  on  recovery,  be  taxed  against 
the  plaintiff,  in  the  absence  of  a  plea  alleging  the  facts  in  bar  of  a  judg- 
ment for  the  costs. 

From  the  Marshall  Circuit  Court. 

J.  S.  Slick  and  if.  A,  0.  Packard,  for  appellant. 

M.  L.  Essick  and  G.  W.  HolmaUy  for  appellee. 

CoLERiCK,  C — This  was  an  action  brought  by  the  appel- 
lee against  the  appellant  on  an  account  for  lumber  sold  and 
delivered.  An  answer  consisting  of  four  paragraphs  was  filed, 
as  follows:  1.  General  denial.  2.  Sottloinont.  3.  Former 
adjudication.  4.  Payment.  A  reply  of  general  denial  was 
filed  to  the  last  three  paragraphs  of  the  answer.  The  case 
was  tried  by  a  jury,  and  resulted  in  a  verdict  in  favor  of  the 
appellee  for  $433.52,  and,  over  motions  for  a  new  trial  and 
in  arrest  of  judgment,  final  judgment  was  rendered  for  said 
sum  against  the  appellant. 

The  errors  assigned  for  the  reversal  of  the  judgment  are : 
1.  That  the  court  erred  in  overruling  the  motion  for  a 
new  trial. 
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2.  That  the  court  erred  in  overruling  the  motion  in  arrest 
of  judgment. 

3.  That  the  court  erred  in  rendering  judgment  against  the 
appellant  for  costs  without  relief  from  valuation  or  appraise- 
ment laws. 

4.  That  the  court  erred  in  overruling  a  motion  to  tax  the 
costs  of  the  action  to  the  appellee. 

The  second  error  assigned  is  expressly  waived  by  the  ap- 
pellant in  his  brief^  and  therefore  will  not  be  noticed  by  us. 
We  will  consider  the  other  errors  assigned  in  the  order  stated 
in  the  assignment  of  errors. 

Did  the  court  err  in  overruling  the  motion  for  a  new  trial  ? 
The  reasons  assigned  in  its  support  were : 

1.  That  the  verdict  was  contrary  to  law. 

2.  That  the  verdict  was  not  sustained  by  sufficient  evidence. 

3.  That  the  court  erred  in  refusing  to  submit  to  the  jury 
certain  interrogatories  propounded  by  the  appellant,  and  prop- 
erly designated  by  number  in  the  motion. 

4.  That  the  court  erred  in  directing  the  jury  not  to  an- 
swer said  interrogatories. 

5.  That  the  court  erred  in  allowing  the  appellee  to  prove 
by  the  appellant,  on  cross-examination,  that  a  certain  judg- 
ment, which  is  described  in  the  motion,  had  been  paid  by  the 
appellee. 

6.  That  the  court  erred  in  refusing  to  allow  the  appellant 
to  read  to  the  jury,  for  the  purpose  of  impeaching  one  of  the 
appellee's  witnesses,  portions  of  a  certain  bill  of  exceptions 
which  purported  to  contain  the  evidence  rendered  by  said 
witness  on  a  former  trial  of  the  action. 

7.  That  the  assessment  of  the  amount  of  recovery  was  tx)o 
largo. 

8.  That  the  damages  assessed  were  excessive. 

9.  That  the  court  erred  in  receiving  the  verdict  of  the  jury, 
and  discharging  the  jury,  without  requiring  them  to  sign  the 
special  interrogatories  that  had  been  submitted  to  them. 
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10.  That  the  court  erred  in  refusing  to  require  the  jury  to 
answer  more  fully  a  certain  interrogatory  that  had  been  sub- 
mitted to  them. 

11.  That  the  court  erred  in  refusing  to  give  to  the  jury  a 
special  instruction  requested  by  the  appellant,  and  num- 
bered two. 

The  appellant,  in  his  brief,  abandons  the  eighth,  ninth  and 
tenth  causes  assigned  for  a  new  trial.  We  have  examined 
the  evidence,  which  is  in  the  record,  and  find  that  it  is  con- 
flicting, but  strongly  tends  to  sustain  the  verdict.  Under 
the  practice  of  this  court  we  can  not  weigh  the  evidence  to 
determine  its  preponderance. 

The  record  shows  that  the  appellants  presented  to  the  court 
forty-two  interrogatories  to  be  answered  by  the  jury,  of  which 
the  court  submitted  to  the  jury  the  first  twenty-three,  and 
refused  to  submit  the  others.  We  think  that  the  interroga- 
tories submitted  to  the  jury  were  suflBciently  broad  to  cover 
and  embrace  all  the  material  facts  sought  to  be  elicited  by  the 
ones  that  were  rejected.  No  error  was  committed  by  the 
court  in  permitting  the  appellee  to  prove,  on  the  cross-exam- 
ination of  the  appellant,  that  the  judgment  referred  to  in  the 
motion  for  a  new  trial  had  been  paid  by  the  appellee.. 

The  court  properly  refused  to  allow  the  appellant  to  read 
to  the  jury,  as  evidence,  for  the  purpose  of  impeaching  one 
of  appellee's  witnesses,  portions  of  a  bill  of  exceptions  which 
purported  to  contain  the  evidence  rendered  by  the  witness 
on  a  former  trial  of  the  action.  Where  a  witness  denies  hav- 
ing testified  differently  in  a  former  action,  or  at  a  former  trial 
of  the  same  action,  he  can  not  be  contradicted  by  a  bill  of 
exceptions  which  purports  to  contain  all  the  evidence,  the 
witness  not  being  a  party  to  the  action.  Glenn  v.  State,  ex  reLy 
46  Ind.  368 ;  Starret  v.  Burkhalier,  86  Ind.  439  ;  Woollen  v. 
WhUacre,  91  Ind.  502. 

We  can  not  say,  in  view  of  the  conflicting  nature  of  the 
evidence,  as  to  the  quantity  and  value  of  the  lumber  sold  and 
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delivered,  and  the  payments  that  were  made  therefor,  that  the 
amount  of  recovery  assessed  by  the  jury  was  excessive.  This 
court  will  not  reverse  a  judgment  for  such  cause,  where  the 
amount  of  recovery  depends  upon  calculations,  the  data  for 
which  are  uncertain  and  unreliable.  Wilson  v.  VancCy  34 
Ind.  440.  The  evidence  introduced  by  the  appellee  would 
have  justified  a  recovery  for  a  larger  sum. 

The  special  instruction  referred  to  in  the  eleventh  cause 
assigned  for  a  new  trial  was  properly  refused  by  the  court. 
The  record  shows  that  it  was  not  presented  to  the  court  until 
after  the  argument  of  counsel  had  been  concluded,  and  it 
also  appears  by  the  record  that  the  court,  of  its  own  motion, 
gave  instructions  to  the  jury,  which,  at  the  direction  of  the 
appellant,  have  been  omitted  from  the  record. 

Special  instructions  must  be  presented  to  the  court  before 
the  commencement  of  the  argument ;  otherwise  the  party  pre- 
seuiting  them  is  not  entitled  to  have  them  given  to  the  jury. 
R.  S.  1881,  sections  533,  534.  In  Fitzgerald  v.  Jerolaman,  10 
Ind.  338,  it  was  held  that  '*An  instruction  asserting  a  correct 
legal  principle  may  be  rightly  refused  for  any  one  of  at  least 
three  reasons — 1.  That  it  is  not  pertinent  to  the  particular 
case,  as  made  by  the  evidence.  2.  That  it  was  not  handed  up 
to  the  judge  for  his  examination  at  the  proper  time.  3.  That 
it  was  clearly  embraced  in  instructions  given."  As  the  in- 
structions given  by  the  court  of  its  own  motion,  in  this  case, 
are  not  in  the  record,  we  can  not  say  that  the  court  erred  in 
refusing  the  instruction  asked  by  the  appellant,  as  the  legal 
principle  therein  asserted  may  have  been  clearly  embraced  in 
the  instructions  that  were  given  by  the  court.  See  City  of 
LidlanapoUs  v.  Murphy,  91  Ind.  382,  and  the  authorities 
th<Te  cited. 

Xo  error  was  committed  in  overruling  the  motion  for  a 
new  trial. 

The  appellant  insists  that  the  court  erred  in  rendering 
judgment  against  him  for  costs  without  relief  from  valuation 
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or  appraisement  laws.  It  is  true  that  the  costs  of  an  action, 
being  an  incident  to  the  judgment,  are  controlled  by  it,  and 
are  to  be  collected  in  the  same  manner.  Martindale  v.  Tib- 
hetts,  16  Ind.  200;  Church  v.  Hay,  ante,  p.  323.  The  judg- 
ment in  this  respect  was  improper,  but  no  motion  was  made 
in  the  court  below  to  correct  it.  No  advantage  can  be  taken 
of  a  defect  or  error  in  the  form  of  a  judgment  on  appeal  to 
this  court,  unless  the  attention  of  the  court  below  has  been 
called  to  it  in  some  proper  manner.  The  law,  as  declared  in 
many  cases  decided  by  this  court,  is  correctly  stated  in  Bus- 
kirk  Pr.  268,  thus :  ^'  It  is  well  settled  that  where  no  objec- 
tion is  taken  in  the  court  below  to  the  form  of  the  judgment, 
and  no  motion  is  made  to  correct  or  modify  it,  no  question 
can  be  made  in  reference  to  it  in  the  Supreme  Court,  and 
that  a  general  objection  made  to  the  rendition  of  any  judg- 
ment will  not  answer,  but  the  objection  must  particularly  point 
out  the  defect  complained  of,  and  the  motion  must  specify 
wherein  it  should  be  corrected  and  modified."  See  Smi^A  v. 
Dodds,  35  Ind.  452;  McCormick  v.  Spencer,  53  Ind.  550 
Teal  V.  Spangler,  72  Ind.  380 ;  Douglass  v.  State,  72  Ind.  885 
Bayless  v.  Glenn,  72  Ind.  5 ;  Martin  v.  Martin,  74  Ind.  207 
Smith  V.  Kyler,  74  Ind.  575. 

As  to  the  last  error  assigned,  we  think  that  the  court  be- 
low committed  no  error  in  overruling  the  appellant's  motion 
to  tax  the  costs  of  the  action  to  the  appellee.  It  is  unneces- 
sary to  decide  whether  the  claim  foi'  which  the  appellee  sued 
in  this  action  would  have  constituted  a  proper  counter-claim 
in  the  action  that  was  instituted  against  him  by  the  appel- 
lant. If  it  was  a  proper  counter-claim,  still  the  costs  of  this 
action  could  not  have  been  properly  taxed  to  the  appellee  for 
his  omission  to  present  it  in  the  former  action,  because  it 
was  necessary  for  the  appellant,  in  order  to  avail  himself  of 
the  benefit  of  such  omission,  by  having  the  costs  so  taxed,  to 
present,  before  trial,  by  way  of  answer,  the  facts  rendering 
the  appellee  liable  for  the  costs.  The  question  could  not 
Vol.  93.-27 
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properly  be  made  available  after  verdict.  Policy  v.  Wood,  30 
Ind.  407.     See,  also,  White  v.  Miller,  47  Ind.  385. 

Per  Curiam. — The  judgment  of  the  court  below  is  af- 
firmed, at  the  costs  of  the  appellant. 

Filed  Feb.  14, 1884. 


No.  9469. 

-«-4i8  CoE  V.  Johnson  et  al. 

166    678 

Sale. — Pierformanee  of  Condition, — Title. — Injunction. — When  the  sale  of  a 
saw-mill  is  made  upon  the  condition  that  the  title  should  not  pass  un- 
til full  payment  of  the  purchase-money,  an  injunction  will  be  granted 
to  restrain  the  purchaser  from  removing  the  same  until  the  condition  id 
performed. 

Same. — Pleading. — Pracliee. —  Ezcejitiona  to  Judgment. — Complaint  alleging 
the  parol  sale  by  the  plaintiffs  to  the  defendants  of  a  saw-mill,  to  be  paid 
for  in  sawing  lumber,  title  not  to  pa^s  till  payment  in  full,  that  payment 
had  not  been  made,  defendant  was  insolvent  and  was  about  to  remove 
the  mill  beyond  the  State.  Answer  general  denial,  and  a  special  para- 
graph that  the  defendant  was  put  in  possession,  and  had  paid  part  of  the 
price. 

Held,  that  the  answer  was  bad. 

Held,  also,  that  a  final  judgment  for  the  plaintiff  upon  sustaining  a  de- 
murrer to  the  special  paragraph,  without  a  trial  of  the  issue  formed  by 
the  denial,  was  error,  and  that  a  general  exception  to  the  judgment,  and 
an  assignment  of  error  that  the  court  erred  in  rendering  final  judgment 
on  the  demurrer,  present  the  question  in  the  Supreme  Court. 

From  the  Allen  Circuit  Court. 

R.  8.  Robertson  and  J.  B.  Harper,  for  appellant. 

(7.  H.  Aldrich  and  J.  Barrett,  for  appellees. 

Elliott,  J. — It  is  alleged  in  the  appellees'  complaint  that 
they  agreed,  in  an  oral  contract,  to  sell  to  the  appellant  a 
saw-mill  situated  on  land  owned  by  them  for  three  thousand 
dollars,  the  purchase-money  to  be  paid  by  sawing  for  the  sel- 
lers six  hundred  thousand  feet  of  lumber,  and  that  it  was  ex- 
pressly stipulated  in  the  contract  that  the  title  should  not 
pass  until  payment  of  the   purchase-money.     Performance 
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by  the  appellees  and  failure  to  perform  by  the  appellant  is 
sufficiently  averred,  and  it  is  also  averred  that  the  appellant 
is  insolvent  and  is  about  to  remove  the  mill  out  of  this  State. 

The  second  paragraph  of  the  answer  pleads  evidence  in- 
stead of  facts,  and  it.is  very  doubtful  whether  it  i^  not  bad 
for  this  reason ;  but  as  counsel  do  not  press  this  point  we 
pass  it. 

The  defence  sought  to  be  pleaded  is  that  the  appellants  ac- 
quired title  by  taking  possession  under  the  contract  and  pay- 
ing part  of  the  purchase-money.  The  appellees  contend  that 
the  property  must  be  deemed  real  estate,  and  that  the  verbal 
contract  is  within  the  statute  of  frauds,  and  consequently 
passed  no  title.  We  do  not  find  it  necessary  to  decide 
whether  the  property  was  real  or  personal,  for,  conceding  that 
appellees  are  right  in  claiming  that  it  is  the  former,  still  there 
is  shown  such  a  part  performance  as  takes  the  case  out  of  the 
statute.  Where  possession  of  land  is  taken  pursuant  to  a 
verbal  contract,  the  statute  will  not  operate  to  defeat  the  title 
of  the  purchaser.  Of  the  many  cases  deciding  this  point  we 
cite  only,  Rucker  v.  Steelman,  73  Ind.  396  ;  ArTiold  v.  Stephen- 
8071,  79  Ind.  126;  Johnston  v.  Glancy,  4  Blackf  94  (28  Am. 
Dec.  45) ;  Felton  v.  Smith,  84  Ind.  485.  Where  possession 
of  the  land  is  taken  pursuant  to  the  oral  contract,  there  is  a 
part  performance,  and  the  case  is  carried  out  of  the  statute. 

There  is,  however,  a  material  averment  in  the  complaint 
which  is  neither  avoided  nor  denied,  and  that  is,  that  the  con- 
tract was  that  no  title  should  pass  until  full  payment  of  the 
purchase-money,  and  that  it  had  not  been  paid.  It  seems 
very  clear  to  us  that,  as  the  appellant  had  no  title,  he  had  no 
right  to  remove  the  mill  building  and  machinery.  The  an- 
swer is,  therefore,  clearly  bad. 

The  first  paragraph  of  the  answer  is  the  general  denial, 
which  was  not  withdrawn,  but  was  standing  when  judgment 
was  rendered.  The  action  of  the  trial  court  is  thus  exhib- 
ited by  the  record :  "  Come  the  parties  by  counsel,  and  the 
court  having  heretofore  sustained  plaintiffs'  demurrer  to  the 
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defendant's  answer,  said  defendant  declines  to  answer  further, 
but  elects  to  stand  by  his  answer.  It  is  therefore  considered 
by  the  court  that  the  matters  set  forth  in  the  complaint  are 
true  as  confessed,"  and  this  recital  is  followed  by  the  decree, 
and  at  the  bottom  of  the  decree  is  the  following :  "  To  which 
judgment  defendant  duly  excepted."  It  was  plainly  error 
to  render  judgment  while  the  general  denial  was  still  stand- 
ing, for  that  put  the  appellees  to  proof  of  all  the  material 
allegations  of  their  complaint. 

It  is  urged  by  appellees'  counsel  that  the  specification  of 
error  is  not  suflBciently  specific  to  present  the  question  of  the 
correctness  of  this  ruling.  The  specification  reads  thus: 
"  The  court  erred  in  rendering  judgment  against  the  appel- 
lant on  the  demurrer  to  the  second  paragraph  of  his  answer." 
In  our  opinion  this  specification  fairly  presents  this  question. 
The  error  which  the  court  did  commit  was  in  rendering 
judgment  on  the  demurrer.  The  record  aflSrmatively  shows 
that  the  judgment  was  rendered  because  the  appellant  de- 
clined to  answer  fiirther,  and  because  the  court  regarded  the 
second  paragraph  as  conclusively  confessing  the  allegations 
of  the  complaint.  It  was  error  to  adjudge  that  the  aver- 
ments of  the  complaint  were  confessed,  and  consequently 
wrong  to  pronounce  judgment  on  that  ground.  The  two 
paragraphs  stood  as  independent  pleadings ;  the  confession  in 
the  one  did  not  withdraw  the  denial  contained  in  the  other. 

Judgment  reversed. 

ZoLLARS,  J.,  did  not  take  part  in  the  decision  of  this  case. 

Filed  Jan.  31, 1884. 


No.  8877. 

Robeson  et  al.  v.  Martin  et  al. 

Guardian  and  Ward. — Parties.— Capacity  to  Su^.— Insane  Person.— k  per- 
son under  guardianship  as  of  unsound  mind  can  not  sue  to  impeach  sales 
of  his  property  made  by  his  guardian. 
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iSame. — Discharge  of  Gwmlian. — Pleading, — A  com  plaint  in  such  case  which 
avers  that  the  matters  of  which  the  plaintiff  complains  occurred  "  be- 
fore the  plaintiff  was  released  from  the  disability  under  which  he  was 
held/'  does  not  thereby  show  an  end  of  the  guardianship. 

Practice. — BUI  of  Exceptions. — ^lotions. — Without  a  proper  bill  of  excep- 
tions, or  other  proper  showing  of  the  reasons  therefor,  and  of  exceptions, 
the  dismissal  of  a  cause  on  motion,  or  the  overruling  of  a  motion  to  re- 
instate the  cause,  can  not  be  questioned  in  the  Supreme  Court. 

From  the  Franklin  Circuit  Court. 

W.  P.  Adkijison,  G.  F.  Jones  and  D.  F.  White,  for  appel- 
lants. 
S.  S.  Harrelly  for  appellees. 

Black,  C. — This  was  an  action  brought  by  the  appellant 
William  Robeson  against  the  appellees.  A  substituted  com- 
plaint was  filed  signed  by  William  Robeson  as  plaintiff,  in 
.the  body  of  which  Francis  Knecht,  assignee  of  William  Rob- 
eson was  named  as  a  co-plaintiff. 

Three  of  the  defendants  were  minors,  for  whom  a  guar- 
dian ad  litem  was  appointed,  who  demurred  to  the  complaint 
for  want  of  sufficient  facts,  and  for  want  of  legal  capacity  in 
the  plaintiffs  and  each  of  them  to  sue.     The  demurrer  was . 
sustained. 

flach  of  nine  other  defendants  made  a  motion  to  dismiss 
the  cause.  These  motions  were  sustained.  After  the  entry 
of  these  rulings,  the  record  proceeds  as  follows :  "  And  now, 
on  motion,  this  cause  is  dismissed,  at  the  costs  of  the  plaintiff.^' 
Judgment  for  costs  was  then  rendered  for  the  defendants. 

Some  days  afterward,  at  the  same  term,  said  Robeson  filed 
his  motion  to  reinstate  the  cause,  which  the  court  overruled. 

By  the  assignment  of  errors  it  is  sought  to  question  the 
action  of  the  court  in  sustaining  the  demurrer  to  the  com- 
plaint, in  sustaining  the  motions  to  dismiss  the  cause,  and  in 
overruling  the  motion  to  reinstate  the  cause. 

It  seems  from  the  somewhat  incoherent  averments  of  the 
complaint,  that  upon  inquisition  said  Robeson  had  been  found 
to  be  a  person  of  unsound  mind,  and  that  the  defendant  Mar- 
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tin  had  been  appointed  as  his  guardian ;  and  the  purpose  of 
the  action  was  to  impeach  sales  of  property  alleged  to  have 
been  made  by  said  guardian,  and  to  quiet  the  title  of  the 
plaintiffs  to  certain  real  estate  so  sold. 

It  was  not  shown  that  the  guardianship  had  terminated. 
In  speaking  of  a  certain  transaction  between  some  of  the 
defendants,  it  was  said  that  it  occurred  at  a  date  mentioned, 
"  about  one  month  before  the  plaintiff  was  released  from  the 
disability  under  which  he  was  held."  This  was  not  sufficient 
to  show  that  the  plaintiff  Robeson's  legal  capacity  to  sue  had 
been  regained. 

A  person  under  guardianship  as  a  person  of  unsound  mind 
can  not  maintain  such  an  action.  Mehanry  v.  ileharry,  59  Ind. 
257.  As  to  the  person  so  named  as  a  co-plaintiff,  he  was 
alleged  to  be  the  successor  of  one  to  whom  said  Robeson  had 
conveyed  his  property  in  trust  for  the  benefit  of  his  creditors. 
The  conveyance  having  been  made  after  the  appointment  of 
the  guardian,  it  was  void. 

Where  a  cause  is  dismissed  on  motion,  the  grounds  of  the 
motion  and  the  exception  to  the  ruling  thereon  should  be 
shown  by  bill  of  exceptions.  Orr  v.  Warden,  10  Ind.  553; 
Aspinwall  v.  Board,  etc.,  18  Ind.  372 ;  ScoUen  v.  Divilbiss,  60 
Ind.  37 ;   Yost  v.  Conroy,  92  Ind.  464. 

There  is  no  bill  of  exceptions  in  this  record,  and  the  grounds 
of  the  motion  to  dismiss  do  not  appear  in  the  transcript  ex- 
cept by  the  written  motions  set  out  therein  by  the  clerk.  We, 
therefore,  can  not  say  that  there  was  error  in  the  rulings  on 
the  motions  to  dismiss. 

For  the  same  reason  the  motion  to  reinstate  the  cause  can 
not  be  examined. 

The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  costs  of  the  appellants. 
Filed  Feb.  1, 1884. 
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No.  10,728. 

RiCHAKDBo^'  V.  Pate  et  al.  ^  ^j 

03   4M 
Married  Woman. — Infuncy. — Disaffirmance  of  Deed. — Estoppel. — LimUalims.        U>6  flWi 

— In  1859  an  infant  married  woman  age<l  seventeen  years  joined  her  lius- 
band  in  the  execution  of  a  deed  conveying  liis  lands.  The  husband  died 
in  1S80,  and  nineteen  months  therciilter  slie  gave  notice  of  disaffirmance 
to  the  grantees  of  the  husband's  vendee,  and  four  months  later  su'^d  them 
for  partition,  alleging  the  above  facts  in  her  complaint.  Answer  that  the 
conveyance  was  for  full  value,  and  that  the  defendants  were  purchasers 
for  full  value,  without  knowledge  of  the  plaintiff' 's  claim  ;  that  her  hus- 
band, with  the  proceeds  of  his  sale,  bought  other  lands  near  those  in  con- 
troversy, and  resided  thereon  with  the  plaintiff  from  1859  until  his  death, 
since  which  she  has  resided  thereon,  and  took  a  third  thereof  as  widow ; 
that  with  her  knowledge  defendants  made  valuable  improvements,  and 
for  twenty-three  years  paid  all  taxes,  yet  she  failed  to  disaffirm  or  give 
notice  of  her  intention  until  March,  1882. 

Seld,  that  the  answer  was  bad  on  demurrer. 

Heldy  also,  that  the  widow  could  disaffirm  at  any  time  after  her  husband's 
death  within  the  period  that  would  bar  her  suit. 

Held,  also,  that  until  her  husband's  death  the  statute  of  limitations  did 
not  begin  to  run  against  her. 

Heldy  also,  that  the  fact*;  pleaded  did  not  constitute  an  estoppel. 

ArvEAJ..— Notice  of  Attxrmey. — vService  of  notice  of  an  appeal  to  the  Su- 
preme Court  under  section  640,  R  S.  1881,  may  be  made  on  the  attorney 
of  record,  though  he  has  been  discharged,  unless  the  appellant  had  no- 
tice of  such  discharge,  and  where  there  are  two  persons  for  whom  the 
attorney  appeared  below,  his  acknowledgment  of  notice  signed  as  at- 
torney for  one  only  is  sufficient  as  to  both. 

From  the  Ohio  Circuit  Court. 

A.  C.  Downey  and  S.  R.  Downey,  for  appellant. 

J,  B.  Coles,  for  appellees. 

Hammond,  J. — The  appellant,  claiming  to  be  the  owner 
in  fee  simple  of  the  undivided  one-third  of  certain  described 
real  estate  in  Ohio  county,  brought  this  action  against  the  ap- 
pellees to  quiet  her  title,  and  for  possession  and  partition. 

The  appellees  answered  in  two  paragraphs.  The  first  was 
the  general  denial.  The  appellant  demurred  to  the  second  ; 
hor  demurrer  was  overruled ;  exception  was  taken  to  the  rul- 
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ing;  a  reply  being  declined,  jiidgraent  was  rendered  for  the 
appellees. 

The  sustaining  of  the  demurrer  to  the  second  paragraph  of 
the  answer  is  the  only  a.ssignment  of  error. 

The  facts  stated  in  the  appellant's  complaint  were,  sub- 
stantially, as  follows : 

The  appellant  is  the  widow  of  Samuel  C.  Richardson,  who, 
in  1855,  became  the  owner  in  fee  simple  of  all  the  lands  of 
which  the  appellant  claims  in  her  complaint  to  own  one-third. 
On  March  12th,  1859,  while  the  appellant  was  the  wife  of 
Richardson,  and  when  she  was  only  seventeen  years  of  age, 
she  joined  with  him  in  a  deed  of  conveyance  of  said  real  es- 
tate to  William  T.  Pate.  Said  grantee  conveyed  a  certain  de- 
scribed part  of  said  real  estate  to  the  appellee  Stewart,  and  the 
residue  thereof  to  the  appellee  Pate.  The  appellant's  said 
husband  died  August  29th,  1880.  The  appellant  notified  the 
appellees  in  writing  on  March  16th  and  20th,  1882,  that  she 
disaffirmed  her  said  deed  to  William  T.  Pate  on  account  of 
her  infancy  when  the  same  was  executed.  This  action  wa» 
commenced  July  8th,  1882, 

The  second  paragraph  of  the  appellees'  answer  was  as 
follows : 

"  2.  For  further  answer  the  defendants  say,  that  immedi- 
ately after  the  sale  of  the  land  described  in  the  plaintiff's 
complaint  to  William  T.  Pate,  defendants'  grantor,  who  paid 
full  value  for  the  same,  Samuel  G.  Richardson,  the  vendor 
thereof,  and  the  husband  of  the  plaintiff,  invested  the  money 
for  which  the  same  was  sold  in  a  farm  in  Switzerland  county, 
being  one  hundred  acres  of  land,  lying  within  one  mile  of  the 
land  herein  sued  for;  that  said  Samuel  C.  Richardson  from 
1879  [1859  ?]  up  to  the  time  of  his  death  was  in  full  posses- 
sion of  the  lands  so  purchased  by  him,  and  since  his  death 
the  plaintiff  has  been  in  possession  of  one-third  of  the  same 
as  the  widow  of  said  Richardson,  and  is  the  owner  in  fee  sim- 
ple thereof;  that  the  plaintiff  and  her  husband,  since  the  Vlih 
day  of  March,  1879  [1859  ?],  have  resided  continuously  M'ithin 
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less  than  one  mile  of  the  premises  in  controversy,  which  was 
on  said  date  sold  to  said  William  T.  Pate,  and  by  him  sold 
to  these  defendants  for  full  value.  Up  to  the  time  of  the  death 
of  said  Samuel,  and  since  said  Samuel's  death,  the  plaintiflF 
has  continued  to  reside  on  said  farm,  within  less  than  one  mile 
from  said  premises,  up  to  the  21st  day  of  March,  1882;  the 
plaintiff  being  of  the  age  at  which  she  was  legally  competent 

to  disaffirm  said  deed  ever  since  the  —  day  of ,  1860; 

and  that  defendants  and  their  grantor,  William  T.  Pate,  have 
made  lasting  and  valuable  improvements  on  said  premises,  and 
have  paid  all  taxes  and  assessments  thereon  for  twenty-three 
years  last  past,  without  any  knowledge  of  the  plaintiff's  pre- 
tended claim ;  and  she,  having  a  full  knowledge  of  all  the 
above  facts,  failed  and  neglected  to  disaffirm  said  deed  of  con- 
veyance from  said  plaintiff  and  her  husband  to  said  William 
T.  Pate,  and  to  notify  these  defendants,  or  either  of  them,  of 
her  intention  to  disaffirm  the  same,  prior  to  the  —  day  of 
March,  1882 ;  that,  by  reason  of  the  foregoing  premises,  the 
defendants  say  that  the  plaintiff  has  no  equity,  and  has  af- 
firmed said  deed  in  whole  and  in  part  since  her  arrival  at  full 
age.     Wherefore,"  etc. 

Prior  to  the  act  of  December  20th,  1865  (section  2943.  R.  S. 
1881),  the  conveyance  by  an  infant /erne  covert  of  her  inchoate 
interest  in  her  husband's  real  estate,  by  joining  with  him  in  a 
deed,  was,  like  any  other  conveyance  of  a  minor,  voidable  at 
her  pleasure  on  the  removal  of  her  disability.  Said  act  of 
1865,  which  authorizes  an  infant  married  woman  to  join  with 
her  husband  in  the  conveyance  of  his  real  estate,  the  same  as 
if  she  were  of  lawful  age,  does  not  apply  to  the  present  case. 
The  conveyance  in  which  the  appellant  joined  with  her  hus- 
band, and  from  which  she  seeks  relief  in  this  action,  was  made 
prior  to  that  enactment.  It  occurred  also  prior  to  the  act  of 
March  5th,  1861  (sections  2940-1-2,  R.  S.  1881),  authoriz- 
ing, in  certain  cases,  married  women  under  the  age  of  twenty- 
one  years,  to  join  with  their  husbands  in  the  conveyance  of 
real  estate  belonging  to  the  latter. 
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The  appellant  being  seventeen  years  of  age  in  1859,  when 
the  conveyance  was  made,  attained  her  majority  in  1863.  Her 
husband  died  seventeen  years  afterward.  The  first  question 
to  be  considered  is  whether  she  was  bound  to  disaffirm  in  a 
reasonable  time  after  arriving  at  age,  or  whether  such  disaf- 
firmance was  sufficient  if  made  in  a  reasonable  time  after  tlie 
removal  of  the  disability  of  coverture.  Prior  to  our  present 
code  married  women  were  regarded  as  being  under  legal  dis- 
abilities. Section  797,  code  of  1852.  And  persons  who  were 
under  legal  disabilities  when  the  cause  of  action  accrued 
might  then,  as  now,  bring  their  action  within  two  years  aft«r 
the  removal  of  the  disability.  Section  215,  code  of  1852; 
section  296,  R.  S.  1881. 

It  was  stated  in  Scranton  v.  Stewart,  52  Ind.  68,  though  the 
question  was  not  directly  involved  in  the  case,  that  the  deed 
of  an  infant /e*??!^  covert  must  be  disaffirmed  within  a  reasona- 
ble time  after  she  arrives  at  age,  notwithstanding  her  cover- 
ture. Upon  that  point  that  case  was  disapproved  in  Stringer 
V.  NoHhwestem  Mutual  Life  Ins.  Co.,  82  Ind.  100,  and  the 
contrary  doctrine  was  clearly  held  in  Sims  v.  BardoneVy  86  Ind. 
87  (44  Am.  R.  263).  See,  also.  Miles  v.  Lingemian,  24  Ind.  385, 
and  Sivis  v.  Everhardt,  102  U.  S.  300.  We  are  of  the  opinion 
that,  before  the  present  code,  which  does  not  affect  the  case  at 
bar,  the  conveyance  of  an  infant  married  woman  might  be 
disaffirmed  by  her  in  a  reasonable  time  after  she  became  dis- 
covert. She  might  have  disaffirmed  it  on  arriving  at  age,  but 
her  right  to  do  so  was  not  prejudiced. by  the  delay  until  after 
the  termination  of  coverture.  This  question  is  so  thoroughly 
and  ably  discussed  in  the  cases  above  cited  that  a  reference 
thereto  is  sufficient. 

What  is  a  reasonable  time  for  a  disaffirmance  after  the  re- 
moval of  the  disability  or  disabilities  is  not  well  settled  by 
the  authorities.  In  Sivhs  v.  Bardoner,  supra,  it  was  said: 
"What  constitutes  the  reasonable  time  within  which  a  person 
who  has  executed  a  deed  during  infancy  shall  disaffirm  it,  de- 
ponds  upon  the  particular  circumstances  of  each  case.     The 
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right  must  be  exercised  before  the  statute  of  limitations  has 
become  a  bar  to  an  action  to  recover  the  land  conveyed,  and 
it  may  be,  under  the  circumstances  of  the  particular  case, 
that  it  should  be  exercised  within  a  shorter  period.  It  is  the 
disaffirmance  which  avoids  the  deed  of  the  infant,  and  not  the 
bringing  of  the  action  to  recover  the  land  conveyed."  In  Doe 
v.  Abernathy,  7  Blackf.  442,  it  was  held  that  the  lapse  of  five 
years,  after  the  removal  of  the  disability,  did  not  prevent  the 
di.saffirmance  of  a  deed  made  during  the  infancy  of  the  grantor. 
In  Wiley  v.  Wilson,  77  Ind.  596,  this  court,  after  reviewing  the 
authorities  upon  this  question,  said :  "An  examination  of  the 
above  authorities  will  show  that  the  time  required  ranges 
from  one  to  twenty  years,  according  to  the  peculiar  circum- 
stances of  each  case."  In  Drake  v.  Ramsay,  5  Ohio,  251,  and 
Wallace  v.  Latham,  52  Miss.  291,  it  is  held  that  an  infant 
may  disaffirm  at  any  time,  so  long  as  an  action  is  not  barred 
by  the  statute  of  limitations.  It  was  said  by  this  court  in 
Stringer  v.  Northwestern  Mutual  Life  Ins.  Co,,  supra:  "  There 
is  no  reason  in  principle  for  saying  that  the  right  to  disaf- 
firm a  deed  on  account  of  infancy  shall  be  cut  off  by  lapse  of 
time  short  of  the  period  prescribed  in  the  statute  of  limita- 
tions, for  bringing  an  action  to  ^recover  the  property,  unless  it 
be  on  the  principles  of  estoppel,  and  it  must  be  an  exception  to 
the  ordinary  rule,  if  there  can  be  an  estoppel  where  there  has 
been  no  change  in  the  position  of  the  parties  in  respect  to  the 
matter  in  dispute,  detrimental  to  the  one  who  pleads  the  es- 
toppel." This  court  also  said  in  Siins  v,  Bardoner,  supra: 
**  If  the  party  entitled  to  disaffirm  stands  by  and  sees  im- 
provements about  to  be  made  or  money  about  to  be  expended 
upon  the  land,  he  must  act  promptly  in  assorting  his  rights ; 
if  he  does  not  he  may  be  estopped,  even  ?n  one  year.  But 
if  he  does  not  stand  by,  if  he  does  nothing  in  affirmance  of 
the  deed  and  is  not  called  upon  by  peculiar  circumstances  to 
assert  his  rights,  he  may  disaffirm  at  any  time  before  his 
right  of  entry  is  barred.' ' 

We  think  the  quotations  from  the  last  two  cases  correctly 
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express  the  law,  and  that  the  disaflSrmance  may  be  made  at 
any  time  within  the  period  in  whicli  an  action  is  not  barred 
by  the  statute  of  limitations,  unless  such  disaffirmance  is 
sooner  prevented  by  a  ratification  of  the  deed  or  by  ^^ome  act 
or  omission  that  amounts  to  an  estoppel. 

In  the  case  at  bar,  the  appellant  had  no  right  of  action 
until  the  death  of  her  husband.  Her  interest  in  the  laud  up 
to  that  time  was  wholly  contingent  upon  her  surviving  him. 
Her  cause  of  action  accrued  at  her  husband's  death.  Her 
disaffirmance  was  made  within  nineteen  months  after  his  death. 
It  was  certainly  in  time  under  all  the  authorities  in  this  State 
or  elsewhere  that  we  have  been  able  to  find.  The  appellees' 
answer  does  not  state  any  fact  showing  an  affirmance  of  the 
deed  by  her. 

It  remains  only  to  consider  whether  it  states  any  fact  that 
estops  her  from  asserting  title.  The  answer  avers  that  tiie 
appellees,  with  the  knowledge  of  the  appellant,  have  made 
valuable  and  lasting  improvements  upon  the  land.  But  what 
these  improvements  are,  or  when  they  were  made,  is  not  stated. 
It  is  not  averred  they  were  made  after  the  death  of  the  ap- 
pellant's husband.  If  they  were  made  prior  thereto,  they 
could  not,  in  any  event,  affcc]:  her  right  of  disaffirmance. 

The  feet  that  full  value  was  paid  to  her  husband  for  the 
land,  and  that  with  the  purchase-money  other  lands  were 
bought  of  which  she  has  received  one-third  as  her  husband's 
widow,  did  not  prevent  her  disaffirmance  nor  bar  her  right 
to  recover.  It  was  not  necessary  for  her  to  return  the  pur- 
chase-money in  order  to  disaffirm  the  deed.  Pitcher  v.  Lay- 
cock,  7  Ind.  398 ;  Miles  v.  Lingermariy  supra;  Riggs  v.  Fisk, 
64  Ind.  100. 

By  the  statute  in  force  when  the  deed  was  made  by  the  ap- 
pellant's husband  to  the  appolloes'  j^rantor,  and  still  in  force, 
the  aj>pellant,  at  the  death  of  her  husband,  was  entitled  to 
one-third  of  all  the  real  esttUe  v)f  whi(;h  he  may  have  been 
seized  in  fee  simple  at  any  time  during  the  marriage  and  in 
the  conveyance  of  which  she  may  not  have  joined  in  due 
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form  of  law.  Section  2491,  R.  S.  1881.  The  deed  in  which 
she  joined  with  her  husband  in  1859,  when  she  was  a  minor, 
was,  under  the  allegations  of  her  complaint,  avoided  by  her 
disaffirmance  after  the  removal  of  her  disability.  The  sec- 
ond paragraph  of  the  appellee's  answer  fails  to  show  that  she 
was  prevented  from  disaffirming  by  reason  of  any  previous 
affirmance  or  estoppel  occurring  while  she  was  not  under 
legal  disability.  We  must,  therefore,  hold  that  there  was 
error  in  overruling  the  appellant's  demurrer  to  that  para- 
graph of  answer. 

Judgment  reversed  at  appellees'  costs.  The  demurrer  to 
the  second  paragraph  of  the  answer  will  be  sustained  by  the 
court  below  and  further  proceedings  had  in  accordance  with 
this  opinion. 

Filed  Nov.  27,  1883. 

On  Petition  for  a  Rehearing. 

Hammond,  J. — The  appellees'  grounds  for  a  rehearing,  as 
stated  in  their  petition,  are  as  follows : 

^'  1.  Because  this  court  had,  and  has,  no  jurisdiction  to  ren- 
der judgment  of  reversal ; 

"  2.  Because  the  judgment  of  reversal  is  not  based  on  cor- 
rect principles  of  law  or  equity,  and  is  erroneous." 

The  record  shows  that  the  final  judgment  was  rendered  in 
the  court  below  on  January  19th,  1883,  and  that  the  appel- 
lant then  prayed  an  appeal  to  the  Supreme  Court,  which  was 
granted.  On  February  12th,  1883,  the  appellant  served  notice 
in  writing  on  the  clerk  below  and  the  attorney  who  appeared 
of  record  for  the  appellees  in  that  court,  to  the  effect  that  the 
appellant  appealed  from  the  judgment  in  said  cause  to  the 
Supreme  Court.  Service  of  the  notice  was  acknowledged  by 
the  clerk  and  by  the  appellees'  said  attorney,  the  latter  writ- 
ing after  his  name  the  words  "Att'y  for  deft  Pate."  The 
transcript  of  the  record  was  filed  in  this  court  on  February 
23d,  1883.  The  case,  on  May  29th,  1883,  was  submitted  on 
the  appellees'  default. 
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In  support  of  the  petition  for  a  rehearing,  and  also  with  the 
view  of  having  the  appeal  dismissed,  the  appellee  Stewart  files 
his  affidavit,  stating  that  after  the  rendition  of  the  judgment 
below,  and  before  the  appeal,  he  had  discharged  his  attorney 
from  further  service  in  the  case  on  account  of  an  agreement 
of  compromise  with  the  appellant.  The  affidavit  does  not 
state  that  the  appellant  had  notice  of  the  discharge  of  the  at- 
torney, nor  that  the  affiant  did  not  have  knowledge  of  the 
service  of  notice  on  the  attorney,  or  of  the  filing  of  the  tran- 
script in  this  court,  or  the  action  here  taken  on  the  same  before 
the  decision  herein  was  made. 

We  think  the  appeal  was  properly  taken,  and  that  this  court 
had  complete  jurisdiction.  One  of  the  methods  of  appealing 
to  this  court,  after  the  close  of  the  term  at  which  a  judgment 
is  rendered  in  the  trial  court,  is  by  serving  a  notice  in  writing 
on  the  adverse  party  or  his  attorney,  and  on  the  clerk  of  the 
court  in  which  the  proceedings  were  had,  stating  the  appeal 
from  the  judgment,  or  some  specific  part  thereof.  Section  640, 
R.  S.  1881.  Service  on  the  attorney  who  appeared  of  record 
is  as  good  as  upon  the  party  himself,  in  the  absence  of  a  show- 
ing that  the  party  proposing  to  appeal  had  notice  of  the  at- 
torney's discharge.  The  fact  that  the  attorney  accepted  no- 
tice as  but  for  one  of  the  parties  can  make  no  difference ;  the 
service  of  notice  on  him  is  the  material  point,  and  when  made 
is  good  as  against  all  the  appellees  for  whom  he  appeared  of 
record  in  the  trial  court. 

As  to  the  second  cause  for  a  rehearing,  we  will  say  that  a 
re-examination  of  the  questions  considered  in  the  principal 
opinion  confirms  us  in  the  correctness  of  the  conclusions 
therein  reached. 

Petition  for  a  rehearing  and.  motion  for  dismissal  of  appeal 
overruled. 

Filed  Feb.  1,  1884 
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Vendor's  Lien. — Bona  Fide  Purchaaer, — F^teederU  Debt. — Consideration. —  93   43il 

One  who  takes  a  conveyance  of  lands  in  payment  of  an  existing  del)t,  14S    ^1 

without  notice  of  a  vendor's  lien,  is  a  bona  fide  purchaser,  and  holds  free  i4g    091 

from  the  liens.  ^^  ^^^ 

From  the  Montgomery  Circuit  Court. 
G.  W.  Paul  and  J".  E.  Humphries^  for  appellant. 
T.  H.  Ridine,  B.  T.  Ristine,  H.  H.  Ristine,  P.  S.  Kennedy 
and  8.  C,  Kennedy,  for  appellees. 

BicKNELL,  C.  C. — The  appellant  brought  this  suit  against 
Harvey  H.  Hess  and  Mary  C.  Naylor  upon  a  promissory  note 
made  by  Hess  and  payable  to  the  appellant. 

The  complaint  alleged  that  the  note  was  given  for  land, 
and  that  said  Mary  claimed  some  interest  in  the  land  junior 
to  the  plaintiff's  lien  for  the  purchase-money;  it  demanded 
judgment  against  Hess  upon  the  note,  and  the  enforcement 
of  a  vendor's  lien.  The  defendant  Hess  was  defaulted.  The 
defendant  Mary  answered  in  three  paragraphs,  to  wit : 

1.  The  general  denial. 

2.  That  she  was  a  purchaser  from  Hess  for  a  valuable  con- 
sideration without  notice. 

3.  That  she  bought  the  land  from  Hess,  who,  at  the  time, 
owed  her  $4,000;  that  in  payment  and  satisfaction  of  $1,000 
of  said  indebtedness  she  took  from  him  a  conveyance  of  the 
land,  without  notice  of  the  plaintiff's  claim. 

Demurrers  to  said  special  defences  were  overruled,  and  the 
plaintiff  replied  by  a  general  denial.  The  court  tried  the 
issues,  and,  at  the  plaintiff's  request,  made  a  special  finding 
of  the  facts  and  stated  conclusions  of  law  as  follows : 

1.  The  defendant  Hess,  by  his  note,  on  the  24th  of  July, 
1879,  promised  to  pay  the  plaintiff  on  or  before  the  25th  of 
December,  1882,  $200,  with  six  per  cent,  from  date,  which, 
with  interest,  amounted  to  $251,  is  due  and  unpaid. 
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2.  Said  note  was  given  for  a  part  of  the  unpaid  purchase- 
money  of  lot  No,  19  in  Power's  addition  to  the  cityof  Craw- 
fordsville,  in  Montgomery  county,  Indiana,  which  lot  was, 
on  the  24th  of  July,  1879,  sold  by  the  plaintiff  and  his  wife 
to  said  Harvey  H.  Hess,  and  was  by  them,  on  said  day,  con- 
veyed by  deed  to  said  Hess. 

3.  On  the  14th  of  August,  1882,  the  defendant  Hess  was 
indebted  to  said  Mary  C.  Naylor  in  the  sum  of  about  $4,000, 
which  indebtedness  had  accrued  long  before,  and  said  Hess 
was  then  insolvent,  and  had  not  sufficient  property  to  pay  his 
debts. 

4.  On  the  14th  of  August,  1882,  said  Hess  sold  said  lot 
No.  19  to  said  Mary  C.  Naylor,  and  on  the  same  day  con- 
veyed the  same  to  her  by  warranty  deed ;  the  true  and  only 
consideration  of  said  conveyance  was  the  said  prior  indebted- 
ness of  said  Hess  to  said  Naylor,  and  it  was  agreed  and  un- 
derstood between  the  parties  at  the  time  of  the  execution  of 
said  deed  that  said  lot  should  be,  as  it  was,  taken  and  re- 
ceived as  the  sum  of  $1,000,  ais  a  credit  and  payment  of  said 
sum  of  $1,000  on  the  said  indebtedness  of  said  Hess  to  Naylor. 

5.  That  at  the  time  of  the  execution  of  said  deed  of  con- 
veyance to  the  defendant  Naylor,  she  had  no  knowledge  of 
the  plaintiff's  claim  or  lien  on  said  lot  for  unpaid  purchase- 
money,  nor  had  she,  at  said  time,  any  knowledge  that  the 
purchase-money  of  said  lot,  shown  above  to  be  due  the  plain- 
tiff, was  unpaid. 

And  as  conclusions  of  law  upon  the  above  facts  the  court 
finds: 

1st.  For  the  plaintiff  against  the  defendant  Harvey  H. 
Hess,  and  assesses  his  damages  at  $251. 

2d.  For  the  defendant  Mary  C.  Naylor,  that  she  is  en- 
titled to  recover  her  costs. 

The  plaintiff  excepted  to  the  conclusions  of  law. 

Judgment  was  rendered  for  the  plaintiff  against  the  de- 
fendant Hess  for  $251,  and  in  favor  of  the  defendant  Naylor 
for  costs. 
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The  plaintiff  appealed.     The  errors  assigned  are : 

1st  and  2d.  Overruling  the  demurrers  to  the  special  de- 
fences. 

3d.  Error  in  the  conclusions  of  law. 

The  first  specification  of  error  is  not  discussed  in  the  appel- 
lant's brief,  and  is  therefore  regarded  as  waived.  The  second  and 
third  specifications  present  the  same  question,  to  wit :  Will 
the  conveyance  of  land  by  a  debtor  to  a  creditor,  in  payment 
and  satisfaction  of  a  precedent  debt,  make  the  creditor  a  bona 
fide  purchaser  of  the  land,  as  against  prior  equities,  of  which 
he  had  no  notice  ? 

As  to  mortgages  of  land  taken  to  secure  a  precedent  debt  it 
is  well  settled  in  Indiana,  that,  although  a  precedent  debt  is 
a  valuable  consideration  for  a  mortgage  given  to  secure  it, 
yet  it  will  not  make  the  mortgagee  a  bona  fide  purchaser,  as 
against  prior  equities  of  which  he  had  no  notice.  That  such 
a  mortgage  is  founded  upon  a  valuable  consideration  was  de- 
cided in  Work  v.  Brayton^  5  Ind.  396,  Wright  v.  Bundy,  11 
Ind.  398,  and  Babcock  v.  Jordan,  24  Ind.  14,  and  upon  this 
point  these  cases  have  been  repeatedly  followed ;  but  so  far 
as  these  cases  asserted  that  the  holder  of  such  a  security  was 
entitled  to  protection  against  secret  equities  they  have  been 
virtually  overruled  by  Buseftibarke  v.  Ramey,  53  Ind.  499 ; 
Gilchrist  v.  Gough,  63  Ind.  576 ;  Davis  v.  Newcomb,  72  Ind. 
413;  Hewitt  v.  Powers,  84  Ind.  295;  Louthain  v.  Miller,  85 
Ind.  161 ;  Boling  v.  Howell,  ante,  p.  329.  The  doctrine  of 
these  later  cases  is  that  an  antecedent  debt  is  a  valuable  con- 
sideration and  will  support  a  mortgage,  but  is  not  such  a  con- 
sideration as  will  make  the  mortgagee  a  bona  fide  purchaser, 
so  as  to  cut  off  prior  secret  equities.  This  doctrine  is  sup- 
ported by  abundant  authority  elsewhere.  See  the  cases  cited 
in  Busenbarke  v.  Ramey,  supra,  and  Gilchrist  v.  Qough,  supra. 

In  thfe  case  at  bar  the  conveyance  was  not  a  mere  security. 
It  was  an  absolute  conveyance,  and  it  is  alleged  in  the  third 
paragraph  of  the  answer,  and  in  the  finding  of  the  court,  that 
Vol.  93.-28 
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such  conveyance  was  taken  in  full  payment  and  satis&ction 
of  one  thousand  dollars  of  the  precedent  debt,  and  without 
notice  of  the  plaintiff's  claim. 

The  appellant  claims  that  a  creditor,  who  takes  an  absolute 
conveyance  of  land  in  payment  of  a  precedent  debt,  stands  in 
no  better  condition  than  if  he  had  taken  a  mortgage  on  the 
land  to  secure  his  debt,  and  it  was  so  held  in  Dickerson  v. 
TiUinghast,  4  Paige,  216.  It  was  there  held  that :  "  To  con- 
stitute a  bona  fide  purchase,  for  a  valuable  consideration  within 
the  meaning  of  the  act,  the  purchaser  must,  before  he  had 
notice  of  the  prior  equity,  *  *  *  have  advanced  a  new  con- 
sideration for  the  estate  conveyed,  or  have  relinquished  some 
security  for  a  pre-existing  debt  due  him.  The  mere  receiving 
of  a  conveyance  in  payment  of  a  pre-existing  debt,  is  not 
sufficient.^' 

It  would  seem,  however,  that  if  the  "  relinquishment  of 
security  for  the  pre-existing  debt "  would  be  sufficient  to  pro- 
tect the  party  against  secret  equities,  the  extinction  of  the 
debt  itself  would  be  a  fortiori  sufficient.  A  man  who  merely 
takes  security  for  a  debt  gives  up  nothing,  but  if  he  satisfies 
the  debt  itself,  he  does  give  something,  and  he  gives  more 
than  he  who  merely  extends  the  time  for  payment  of  the  pre- 
cedent debt,  which  has  been  often  held  sufficient. 

The  last  clause  of  the  foregoing  language  is  in  conflict  with 
the  following  cases,  in  which  it  was  held  that  a  conveyance  of 
land  by  a  debtor  to  a  creditor  would  not  render  the  latter  a 
purchaser  for  value,  unless  something  was  given  up  or  re- 
linquished on  the  faith  of  the  conveyance,  or  unless  the  transfer 
were  accepted  in  absolute  payment  or  satis&ction  of  the  debt. 
Upshaw  Y.Hargrovej  6  Sm.  &  M.  286 ;  Boon  v.  Barnes^  23  Miss. 
136 ;  Halstead  v.  Presidevdj  ete.,  4  J.  J.  Marsh.  554.  See,  also, 
Ixm  V.  Tayhr,  26  Miss.  667 ;  8(yaie  v.  ShotweU,  62  Miss.  236  ; 
Ruth  V.  Ford,  9  Kan.  17;  Safford  v.  TFode,  51  Ala.  214. 
Pomeroy  in  his  Eq.  Jur.,  vol.  2,  p.  208,  says  that  the  weight  of 
authority  is  in  &vor  of  the  doctrine  that  the  extinguishment 
or  surrender  of  a  precedent  debt,  in  consideration  of  the  con- 
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veyance  of  land,  makes  the  grantee  a  6cma,/Jde  purchaser  even 
against  prior  equities. 

Mr.  Justice  Story,  in  Morse  v.  Godfrey,  3  Story,  364,  criti- 
cises the  aforesaid  language  as  follows:  The  Chancellor 
"  seems  *  *  to  have  held,  that  a  transfer  to  a  grantee  in  pay- 
ment of  a  pre-existing  debt,  *  *  of  an  estate  on  which  there 
was  a  prior  unrecorded  mortgage,  of  which  the  grantee  had 
no  notice,  did  not  make  him  a  purchaser,  in  the  sense  of  the 
rule,  for  a  valuable  consideration.  *  *  *  I  do  not  say,  that 
I  am  prepared  to  go  quite  that  length,  seeing,  that  by  securing 
the  estate  as  payment,  the  pre-existing  debt  is  surrendered  and 
extinguished  thereby." 

We  think  the  better  opinion  is  as  stated  by  Pomeroy,  su- 
pra, and  that  there  was  no  error  in  overruling  the  demurrer 
to  the  third  paragraph  of  the  answer,  nor  in  the  conclusions 
of  law. 

The  judgment  ought  to  be  aflBrmed. " 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellant. 

Filed  Feb.  2, 1884. 


No.  10,642. 

Farmer  et  al.  v.  Farmer,  Administrator. 

Will. —  Widow. — Estate  for  Life. — Power  of  DistributioTi.—'Adva'noemeTU, — The 
will  of  a  testator,  who  devised  all  his  property,  both  real  and  personal, 
to  his  wife  during  life,  and  directed  at  her  death  that  it  should  be  equally 
divided  between  his  four  children,  contained  a  clause  authorizing  the 
wife  to  divide  such  property,  or  any  portion  of  it,  between  said  children 
during  her  life. 

Held,  that  this  clause  did  not  authorize  the  ^fe  to  advance  to  one  of  the 
children  $2,000  in  money  without  any  division  among  the  other  chil- 
dren, and  thereby  divest  the  title  of  the  others  to  such  money. 

Sake. — DeeedenU^  Estates, — SpeckU  Finding. — In  an  action  by  such  children 
against  the  mother's  estate  to  recover  such  money,  a  general  verdict  in 
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tlieir  favor  was  not  controlled  by  answers  of  the  jury  to  interrogatories, 
that  the  mother  had  advanced  the  identical  $2,000  to  one  of  the  chil- 
dren, as  it  was  not  found  that  the  others  consented  to  such  advancement, 
and  hence  the  court  erred  in  rendering  judgment  against  them  upon 
such  answers. 

Same. — Heirs, — Parties, — Such  an  action  is  not  joint,  but  may  be  main- 
tained by  one,  or  any  number,  and  hence  a  defence  as  to  one  will  not  de- 
feat the  action  as  to  all. 

Same. — Administrator, — Estoppel. — The  administrator  of  the  mother's  es- 
tate, in  a  former  action  brought  by  the  children  to  recover  a  large  sum 
received  by  her  from  tlie  personal  estate,  having  obtained  a  credit  for 
the  $2,000  advanced  to  one  of  the  children,  is  in  this  action  estopped  to 
say  that  such  sura  was  so  advanced. 

Same. — Appeal, — The  children  were  not  compelled  to  appeal  from  the  order 
allowing  the  credit  upon  their  claim  for  the  personalty,  but  they  may  ac- 
quiesce in  such  order,  and  maintain  this  action  to  recover  the  money 
received  from  the  land. 

From  the  Gibson  Circuit  Court. 

R.  M,  J.  Miller^  J.  D,  Skelton  and  G.  A.  Buskirky  for  ap- 
pellants. 

/.  E,  McCuUough  and  W.  M,  Land,  for  appellee. 

Best,  C. — The  appellants,  Washington  W.  Farmer,  Eze- 
kiel  S.  Farmer,  Estelle  F.  Taylor  and  Cornelia  P.  Davis, 
filed  a  claim  against  the  estate  of  Louvincy  Farmer,  deceased. 

In  their  statement  they  averred,  in  substance,  that  their 
fether,  Fleming  Farmer,  who  was  the  husband  of  said  de- 
cedent, died  testate,  on  the  23d  day  of  June,  1867,  the  owner 
of  a  large  amount  of  real  and  personal  property ;  that  by  his 
will  he  devised  all  his  real  estate,  and  bequeathed  all  his  per- 
sonal property,  to  said  decedent  during  her  life,  and  at  her 
death  it  was  to  be  equally  divided  between  these  appellants ; 
that  thereafter  said  will  was  duly  admitted  to  probate,  and 
said  decedent  elected  to  take  under  said  will,  and  did  take, 
hold  and  enjoy  all  of  said  property  during  her  life,  except  a 
quarter  section  of  land  which  she  and  the  appellants,  on  the 
20th  of  November,  1869,  sold  and  conveyed  to  one  Ramsey 
for  $8,000 ;  that  to  secure  such  purchase-money  said  Ramsey 
made  his  notes,  secured  by  a  mortgage  upon  said  land,  to  said 
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decedent  and  these  appellants,  and  thereafter  paid  said  dece- 
dent upon  said  mortgage  $2,000 ;  that  subsequently  said  Ram- 
sey sold  said  land  to  one  Kell,  who  made  his  note  to  the  de- 
cedent for  $500,  and  assigned  the  notes  of  one  Broomfield  to 
her  in  payment  of  the  balance  of  said  mortgage ;  that  said 
decedent  received  said  $2,000  to  her  own  use,  and  the  same 
has  never  been  accounted  for,  but  remains  due  and  unpaid. 

A  copy  of  the  will  accompanied  this  statement.  By  the 
first  clause  $500  is  bequeathed  to  Marinda  A.  Yickers,  a 
daughter,  and  by  the  second  $500  is  given  to  William  Farmer, 
a  son,  to  whom  eighty  acres  of  land  had  already  been  given. 
The  third  clause,  upon  which  the  rights  of  these  parties  de- 
pend, is  in  these  words : 

"All  the  rest,  residue  and  remainder  of  all  my  estate,  both 
real  and  personal,  I  give,  devise  and  bequeath  to  my  beloved 
wife,  Louvincy  Farmer,  for  her  sole  use  and  benefit  during  her 
natural  life,  and  at  her  death  the  same  shall  be  equally  divided 
between  my  children,  Ezekiel  8.  Farmer,  Estelle  F.  Farmer, 
Washington  W.  Farmer  and  Cornelia  P.  Davis.  *  *  *  And 
the  further  privilege  is  accorded  to  my  said  wife,  if  she  should 
choose  to  do  so,  to  divide  all  of  said  property,  or  such  part  as 
she  may  choose,  between  the  said  children,  during  her  life- 
time." 

As  one  of  the  appellants  was  the  administrator,  the  court 
appointed  the  attorneys  of  the  appellee  to  represent  the  estate, 
and  they  filed  an  answer  in  denial.  The  issues  were  tried  by 
a  jury,  and  they  returned  a  general  verdict  for  the  appellants 
for  $2,000.  They  also  returned  interrogatories  and  their  an- 
swers, in  these  words: 

"  1st.  Did  not  Louvincy  Farmer,  in  her  lifetime,  receive 
from  John  Ramsey  for  the  sale  of  the  land  described  in  plain- 
tiffs^ claim  the  sum  of  two  thousand  dollars  in  money?  An- 
swer.    Yes. 

"  2d.  Did  said  Louvincy  Farmer  pay  out  for  and  advance 
to  Washington  W.  Farmer,  by  the  way  of  purchasing  a  &rm 
for  him,  the  sum  of  two  thousand  dollars?    Ans.     Yes. 
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"3d.  If  you  answer  interrogatory  number  two  in  theaflSrma- 
tive,  then  did  not  the  defendant  set  up  the  same  two  thousand 
dollars  as  a  defence  in  the  former  action  between  these  parties, 
and  obtain  credit  for  the  same  in  that  action  ?    Ans.     No. 

"  4th.  Did  the  said  Louvincy  Farmer  purchase  a  farm  for 
Washington  W.  Farmer,  and  pay  for  the  same  with  the  same 
two  thousand  dollars  she  received  from  Ramsey  for  the  land 
sold  to  him  ?    Ans.    Yes." 

Upon  the  return  of  the  verdict  the  appellee  moved  the 
court  for  judgment  upon  the  answers  to  these  interrogatories. 
The  motion  was  sustained,  and  final  judgment  was  thus  ren- 
dered. Thereupon  the  appellants  moved  for  a  new  trial ;  this 
motion  was  overruled,  and  these  rulings  are  assigned  as  error. 

The  first  question  presented  is  whether  the  court  erred  in 
rendering  judgment  for  the  appellee  upon  the  answers  of  the 
jury  to  the  interrogatories.  This  depends  upon  whether  or 
not  the  special  findings  are  so  inconsistent  with  the  general 
verdict  that  the  latter  can  not  stand.  Where  special  findings 
are  so  inconsistent  with  the  general  verdict  that  both  can  not 
stand,  the  former  must  prevail,  but  where  they  may  be  recon- 
ciled upon  any  reasonable  hypothesis,  the  general  verdict 
will  control,  and  judgment  must  be  rendered  accordingly. 
This  has  been  decided  so  often,  and  the  rule  is  so  familiar, 
that  authorities  need  not  be  cited  to  support  it.  The  only 
findings  said  to  be  inconsistent  with  the  general  verdict  are 
the  second  and  fourth.  These  find  that  the  decedent  ad- 
vanced the  money  in  dispute  to  one  of  the  appellants  by  pur- 
chasing a  &rm  with  it  for  him.  This  was  an  answer  to  his 
claim  for  the  money,  but  was  it  any  answer  to  the  claim  of 
the  others.  All  sued,  it  is  true,  but  not  upon  a  joint  claim. 
Their  interests  are  several,  and  each,  all  or  any  number  may  sue. 
Any  one  or  more  may  recover,  and  the  feet  that  one  can  not 
maintain  the  action  does  not  preclude  the  others  from  recov- 
ering their  interests,  though  all  have  united  in  the  suit. 
Floyd  V.  Floyd,  90  Ind.  130. 

The  feet  that  all  have  united  in  the  suit  can  not,  therefore. 
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aid  the  findings.  These  must  answer  the  claim  of  the  other 
appellants  in  order  to  control  the  general  verdict.  The  mere 
advancement  of  the  money  does  not  do  this  unless  it  was 
done  by  their  consent,  unless  the  decedent  had  aAthority  to 
make  the  advancement  without  their  consent.  The  &ct  of  con- 
sent is  not  found,  and  is  therefore  wanting.  The  authority,  if 
any,  to  make  the  advancement  was  conferred  by  the  will,  and 
this  is  precisely  what  the  appellee  claims. 

This  authority,  if  it  existed,  is  found  in  the  last  clause  of 
the  3d  section,  which  authorized  the  decedent,  during  life,  if 
she  chose,  to  divide  the  property,  or  any  portion  of  it,  be- 
tween the  appellants.  This  manifestly  means  that  if  she 
should  determine  not  to  keep  the  whole  or  any  portion  of 
the  property  during  life,  she  might  divide  the  same  or  such 
portion  between  the  appellants.  This  clatise  did  not,  as  we 
think,  authorize  her  to  advance  such  portion  of  the  property 
as  she  did  not  choose  to  keep  to  one  in  exclusion  of  the 
others.  An  equal  division  was  required,  whether  made  be- 
fore or  after  her  death,  and  whether  a  portion  or  the  whole 
was  divided.  An  unequal  division  was  not  authorized,  nor 
could  she  set  apart  a  portion  of  the  common  property  to  one 
without  any  division,  and  thus  divest  the  title  of  the  others 
to  such  portion.  Had  she  set  apart  an  equal  portion  of  this 
land  to  one  and  kept  the  rest  during  life,  would  the  other  ap- 
pellants be  bound  by  such  allotment?  Would  not  all  the 
property  then  at  her  death  have  been  subject  to  division? 
If  not,  it  would  follow  that  the  title  of  some  of  them  to  the 
common  property  might  be  divested  without  their  consent 
and  without  any  division.  They  would  also  be  compelled  to 
await  for  their  shares  the  final  division  of  a  part  of  the  com- 
mon property,  and,  as  this  part,  within  the  meantime,  if 
real,  may  have  greatly  depreciated  in  value,  and,  if  personal, 
as  in  this  case,  may  have  been  entirely  squandered,  an  un- 
equal division  could  not  be  avoided,  and  thus  great  injustice 
might  be  done.  These  consequences  forbid  a  construction 
ihat  renders  them  possible,  and  we,  therefore,  think  that  the 
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decedent  had  no  authority,  without  a  division,  to  advance  a 
portion  of  the  common  property  to  one  of  the  appellants  and 
thereby  divest  the  title  of  the  others.  The  feet  that  the  land 
was  converted  into  personalty  makes  no  difference,  as  the 
parties'  rights  in  the  proceeds  are  the  same  as  in  the  land  it- 
self; nor  does  the  feet  that  the  advancement  was  made  to  one 
of  the  appellants,  for,  if  made  without  authority,  it  no  more  di- 
vests the  title  of  the  other  appellants  than  though  it  had  been 
made  to  a  stranger.  As  the  decedent  had  no  authority  to 
make  the  advancement  and  thus  bind  the  other  appellants, 
these  findings  did  not  control  the  general  Verdict,  and  there- 
fore the  court  erred  in  rendering  judgment  against  the  ap- 
pellants. 

The  conclusion  reached  upon  this  question  would  seem  to 
render  it  unnecessary  to  notice  the  motion  for  a  new  trial, 
but  as  the  case  must  be  reversed,  and  in  view  of  the  peculiar 
condition  of  the  record  a  new  trial  must  be  granted,  there  is  a 
question  that  will  necessarily  arise  upon  such  trial,  and,  as 
both  parties  have  discussed  it,  we  will  now  pass  upon  it. 
This  question  arises  upon  the  following  fects :  The  decedent, 
upon  the  settlement  of  the  testator's  estate,  received  $4,742.50 
in  personalty,  and  thereafter  she  and  the  appellants  sold  the 
farm  for  $8,000  to  one  Ramsey  who  made  a  mortgage  to  se- 
cure its  payment.  Afterwards  he  paid  the  decedent  upon  the 
mortgage  $2,000,  and  she  invested  it  in  land  for  "Washington 
W.,  one  of  the  appellants.  Ramsey  then  sold  the  land  to  one 
Kell  who  assumed  to  pay  the  mortgage,  and  who  did  pay  it 
by  making  his  note  to  the  decedent  for  $500,  and  by  procur- 
ing one  Broomfield,  his  debtor,  to  make  her  a  mortgage  upon 
another  piece  of  land  for  $5,500.  This  mortgage  she  held  for 
some  time,  when  Broomfield  conveyed  the  land  in  payment 
of  the  mortgage.  What  became  of  the  land,  or  what  dispo- 
sition, if  any,  was  made  of  appellants^  claim  to  the  $5,500, 
does  not  appear.  Afl^er  the  decedent's  death  the  adminis- 
trator of  her  estate  collected  the  $500  from  Kell,  and  appel- 
lants then  brought  an  action  to  recover  such  sum  and  the 
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$4,742.50  arising  from  the  personal  estate.  This  case  was 
referred,  and  the  referee  found  that  the  estate  was  thus  in- 
debted. He  also  found  that  the  decedent,  as  widow  of  the 
testator,  was  entitled  to  $300;  that  ^^  during  her  lifetime  she 
divided  and  advanced  to  the  claimants  to  the  amount  of 
$4,000,"  and  gave  appellants  judgment  for  the  balance,  viz., 
$942.50.  Thereupon  the  appellants  brought  this  action,  and 
they  insist  that  the  $2,000  advanced  to  Washington  W.  con- 
stituted one-half  of  the  $4,000  deducted  by  the  referee,  and 
as  the  estate  was  thus  reimbursed  for  such  advancement  the 
appellants  can  recover  the  $2,000  received  upon  the  mort- 
gage. This  the  appellee  denies,  insisting  that  the  advance- 
ment extinguished  the  claim,  and,  though  the  same  was  de- 
ducted by  the  referee  and  the  estate  got  the  benefit  of  it,  still  the 
deduction  can  not  create  a  cause  of  action  against  the  estate. 

Assuming  that  this  sum  was  deducted  by  the  referee,  we 
think  the  action  well  brought.  The  cavse  made  shows  that 
the  decedent  was  indebted  to  the  appellants  in  the  sum  of 
$2,000 ;  that  she  paid  it  to  one  of  them,  and  afterwards,  when 
her  estate  is  sued  upon  another  claim,  her  administrator  ob- 
tains a  credit  upon  such  claim  for  the  amount  of  such  pay- 
ment, and  now,  upon  the  plainest  principles  of  equity  and 
good  conscience,  her  administrator  is  estopped  in  this  action 
to  say  that  any  such  payment  was  ever  made.  The  adminis- 
trator could  not  have  obtained  credit  upon  the  other  claim 
without  assuming  the  position  that  the  money  paid  to  Ezekiel 
was  either  advanced  to  him  on  account  of  the  personalty  or 
generally,  and,  since  this  was  done  and  the  credit  obtained,  a 
court  of  equity  will  not  now  permit  him  to  shift  positions 
and  say  it  was  advanced  in  payment  of  this  claim.  Such  an- 
tagonistic positions  can  not  be  taken.  To  permit  it  would 
enable  the  appellee  to  receive  credit  for  the  same  money 
twice.  Having  recovered  it  once,  it  would  be  inequitable  to 
take  it  again.     Herman  Estoppel,  176. 

Nor  will  it  do  to  say  that  the  credit  was  wrong,  and  the 
remedy  was  by  appeal.     The  appellants  were  not  compelled 
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to  pursue  that  remedy.  The  appellee  having  successfully  as- 
sumed the  position  that  the  money  advanced  to  Washington 
was  properly  applicable  to  appellants'  other  claim,  he  thereby 
established  the  fact  that  it  is  not  applicable  to  this  one,  and 
the  appellants,  therefore,  had  the  right  to  take  him  at  his  word, 
and  treat  this  claim  as  unpaid.  Having  done  so,  the  appel- 
lee is  estopped  to  say  that  this  claim  was  paid  by  such  ad- 
vancement though  made  with  the  consent  of  all  the  appellants. 

The  appellee  being  estopped  to  assert  such  payment,  this 
action  is  well  brought  by  all  the  appellants,  as  in  the  absence 
of  such  defence  each  is  entitled  to  recover ;  in  other  words, 
if  the  money  paid  to  Washington  was  refunded  by  the  deduc- 
tion made  from  the  other  claim,  then  this  claim  has  not  been 
paid,  and  as  it  belongs  to  all,  the  action  may  be  maintained 
by  all. 

This  much  has  been  said  upon  the  assumption  that  the 
credit  was  obtained.  This  thq  appellee  does  not  deny^  and 
two  of  the  jurors  swear  that  the  jury  intended  thus  to  find ; 
but,  nevertheless,  the  fact  is  found  the  other  way.  This,  with 
the  general  verdict  for  the  appellants,  renders  the  case  pe- 
culiar. If  the  credit  was  not  obtained,  and  appellants  con- 
sented to  the  advancement  to  Washington  (a  point  upon  which 
the  record  is  silent),  then  the  judgment  is  right,  though  the 
special  findings  will  not  support  it.  If,  on  the  other  hand, 
the  credit  was  obtained,  or  the  advancement  to  Washington 
was  made  without  the  appellants'  consent,  the  judgment  is 
wrong,  and  the  general  verdict  is  right.  In  this  condition  of 
the  record  we  can  not  say  that  a  judgment  upon  the  general 
verdict  will  not  do  injustice  to  the  appellee,  and  as  the  present 
judgment  can  not  stand,  we  think  a  new  trial  should  be 
granted  generally. 

Per  Curiam. — It  is  therefore  ordered  that  the  judgment 
be  reversed,  at  the  appellee's  costs,  with  instructions  to  grant 
a  new  trial. 

FiledJan.30,1884.   . 
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No.  10,788. 

Matthews  v.  Pate  et  al.  ^ 

93    443 
148    289 

DBCEDBinB'  EaTATEB.--i)e8eente.--£etrs.-— TTicibiir's  BighUin  Real  Eriate,—  m   m 

Sale  df  Lamdfor  Debta.—BartUion.^An  intestate  left  as  heirs  a  widow  and 
father,  between  whom  partition  was  afterwards  jnade,  giving  her  three- 
fonrths  and  the  father  one-fourth  of  the  lands  of  the  deceased,  accord- 
ing to  section  2489,  R.  S.  1881.  Afterwards  the  land  thus  allotted  to  the 
father  was  properly  sold  by  the  administrator  to  pay  debts,  and  upon 
/lis  death  his  heirs  brought  partition,  claiming  one-fourth  of  the  lands 
allotted  to  the  widow. 

HeI4j  that  the  action  would  not  lie,  because  her  three-fourths  could  not 
be  reduced  unless  it  was  necessary  to  pay  debts,  and  then  only  so  far  as 
it  might  be  required  after  exhausting  the  father's  share,  but  not  below 
one-third,  as  provided  by  section  2483. 

From  the  Lawrence  Circuit  Court. 

G.  W.  FriedUy  and  E.  D.  Pearson^  for  appellant. 

N.  Grooke,  M.  F.  Dunn  and  G.  G.  Dunn^  for  appellees. 

Elliott,  J. — It  is  alleged  in  the  appellees^  complaint 
that  Jacob  Matthews  died  on  the  24th  day  of  January,  1879, 
seized  in  fee  of  the  real  estate  described ;  that  he  died  intes- 
tate, leaving  as  his  only  heirs  his  widow,  the  appellant,  and 
his  fiither,  Isaac  Matthews ;  that  the  land  descended  one- 
fourth  to  the  &ther  and  three-fourths  to  the  widow ;  that  at 
the  May  term,  1880,  of  the  Lawrence  Circuit  Court  parti- 
tion was  adjudged,  and  one-fourth  in  value  of  the  land  set 
off  to  Isaac  Matthews  and  three-fourths  in  value  to  the  ap- 
pellant; that  at  the  December  term,  1880,  of  the  same  court, 
the  administrator  of  Jacob  Matthews'  estate  obtained,  on  pe- 
tition, an  order  for  the  sale  of  the  land  assigned  to  Isaac 
Matthews  in  the  partition  suit ;  that  he  appeared  and  resisted 
the  petition,  but  without  avail ;  that  the  administrator  sold 
Isaac's  land  under  the  order  granted  on  his  petition,  and  it 
was  wholly  taken  from  him.  It  is  also  alleged  that  Isaac 
Matthews  died  intestate,  leaving  as  his  children  and  grand- 
children the  appellees.  Partition  is  prayed  of  the  three- 
fourths  of  the  land  assigned  in  the  former  partition  suit  to 
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Belinda  Matthews,  the  widow  of  the  person  through  whom 
all  parties  claim. 

It  is  contended  by  the  appellant  that  the  complaint,  on  its 
fiice,  shows  that  the  question  of  title  has  been  adjudicated. 
We  think  otherwise. 

The  rights  of  the  defendants  to  the  petition  of  the  admin- 
istrator to  sell  lands  were  not,  as  between  themselves,  in  issue 
in  that  proceeding.  The  only  question  there  litigated  was 
that  made  on  the  issue  joined  between  Isaac  Matthews  and 
the  administrator  of  his  son's  estate ;  there  was  no  adjudica- 
tion upon  the  rights  of  the  widow  and  the  father  as  between 
themselves. 

The  proceedings  in  partition  did  not  adjudicate  upon  the 
title ;  they  merely  divided  the  lands  and  operated  upon  the 
title  as  it  then  existed.  Ordinarily,  proceedings  in  partition 
do  not  settle  title  except  in  so  &r  as  it  is  necessary  to  be  as- 
certained in  order  to  make  a  division,  nor  do  they  affect  after- 
acquired  interests.  MiUer  v.  Noble^  86  Ind.  527 ;  UUerbcuA 
v.  Terhune,  76  Ind.  363;  Avery  y.  Ahina,  74:  Ind.  283;  Teter 
V.  GlayUm,  71  Ind.  237 ;  Knighi  v.  McDonald^  2^1  Ind.  463. 

The  difficult  question  in  the  case  is  whether  the  widow's 
rights  were  cut  down  by  the  sale  of  the  one-fourth  set  apart 
to  the  father,  Isaac  Matthews.  It  is  clear  that  as  against 
every  person  except  creditors  the  widow  is  entitled  to  three- 
fourths  of  the  land.  R.  S.  1881,  section  2489.  The  heirs 
can  not  abridge  this  right,  but  the  creditors  may.  Johnson  v. 
Johnson^  9  Ind.  28 ;  Kidwell  v.  EMwell,  84  Ind.  224. 

The  creditors  did  not  seek  to  abridge  it,  because  the  part 
in  which  the  widow  had  no  interest  was  more  than  sufficient 
to  pay  all  claims,  but  the  part  taken  by  the  creditors  was  the 
whole  of  the  one-fourth  which  descended  to  the  father,  and, 
unless  his  heirs  can  lessen  the  three-fourths  which  the  widow 
received,  they  will  get  nothing.  As  against  the  heirs  other 
than  the  widow,  the  creditors,  had  it  been  necessary,  might 
have  taken  all  the  land,  but  against  the  widow  they  could 
have  taken  no  more  than  two-thirds.     It  is  in  the  power  of 
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creditors  to  take  as  against  the  widow  two-thirds,  but  does  it 
follow  from  this  that  the  heirs  of  her  husbaud's  father  can 
cut  her  interest  down  to  one-third  of  the  land  ?  The  right 
to  take  two-thirds  has  been  often  held  to  exist  only  in  favor 
of  creditors,  leaving  in  the  widow  the  right  given  her  by  stat- 
ute free  from  the  claims  of  the  heirs.  In  Fletcher  v.  HohneSy 
32  Ind.  497,  it  was  said :  "  The  widow  is  made  a  favored  heir, 
and  the  interest  which  descends  to  her  is  exempt  from  lia- 
bility for  the  payment  of  the  debts  of  the  estate."  The 
meaning  of  this  is,  that  she  shall  have  what  the  statute  be- 
stows, subject  only  to  the  limitations  therein  written.  This 
principle  is  illustrated  in  McMakin  v.  Michaels,  23  Ind.  462, 
where  it  was  said :  "A  widow  inherits  in  fee,  subject  only 
to  such  qualifications  as  are  prescribed  by  the  statute  of  de- 
scents." This  language  is  adopted  in  McClanahan  v.  Traf-- 
ford,  46  Ind.  410.  The  inquiry  which  here  becomes  of  con- 
trolling importance  is:  What  are  the  limitations  imposed 
upon  the  widow^s  inheritance  by  the  statute  ?  The  statute 
will  be  searched  in  vain  to  find  a  single  limitation  in  favor 
of  heirs.  The  25th  section  of  the  statute  of  descents  in 
direct  and  unambiguous  terms  declares  that  the  property,  real 
and  personal,  shall  descend  three-fourths  to  the  widow  and 
one-fourth  to  the  surviving  father,  and  there  is  no  limitation 
elsewhere  in  the  statute  except  that  made  in  favor  of  creditors. 
R.  S.  1881,  section  2489.  There  is  in  this  section  no  limitation 
in  favor  of  creditors,  and  in  order  to  ascertain  whether  any 
exists,  we  must  look  to  other  provisions  of  the  statute,  but 
with  the  rights  of  creditors  we  are  not  now  concerned,  we  are 
inquiring  whether  the  widow  is  entitled  to  three-fourths  of 
the  land  against  the  heirs  of  her  husband's  father. 

Turning  to  analogous  cases,  we  shall  find  that  the  widow  is 
jealously  protected  in  her  statutory  rights.  Thus,  an  order 
to  sell  her  interest  to  pay  debts  will  be  unavailing,  although 
she  is  a  party  to  the  proceeding.  This  is  so  because  the  order 
is  beyond  the  power  of  the  jurisdiction  of  the  court.  Oomp- 
ton  V.  Pruitt,  88  Ind.  171 ;  Armstrong  v.  Cavitt,  78  Ind.  476 ; 
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Miott  V.  Frakea,  71  Ind.  412 ;  Unfried  v.  HebereTy  63  Ind.  67 ; 
Hanlon  v.  Waterbwryy  31  Ind.  168.  What  the  statute  gives 
her  the  courts  take  care  that  she  shall  have.  There  are  cases 
more  closely  analogous.  In  Perry  v.  Borton^  25  led.  274,  it 
was  held  that  the  administrator  must  apply  all  money,  not 
needed  for  the  payment  of  preferred  claims,  to  the  payment 
of  mortgage  liens,  in  order  to  protect  the  interest  of  the 
widow,  although  she  had  joined  in  executing  the  mortgages. 
A  like  ruling  was  made  in  Hunmcker  v.  Smithy  49  Ind.  114, 
and  in  the  cases  of  Stcdej  ex  rel.,  v.  Mason,  21  Ind.  171 ;  Clarke 
V.  Henshaw,  30  Ind.  144 ;  Newcomer  v.  Wdllaee,  30  Ind.  216 ; 
Morgan  v.  Sackett,  57  Ind.  580 ;  Sparrow  v.  jfiTefeo,  92  Ind.  514. 

In  the  case  in  hand  it  took  all  of  the  father's  share  to  pay 
the  intestate's  debts,  and  none  of  the  widow's,  and  this  is  a 
hardship,  but  it  would  have  been  none  the  less  if  the  debts 
had  been  so  great  as  to  reduce  the  widow's  share  to  one-third. 
If  the  widow  is  entitled  to  three- fourths  of  the  land,  she  must 
hold  it  until  the  rights  of  creditors  intervene,  because  the 
statute  does  not  limit  her  rights  in  favor  of  any  other  persoD. 
and  courts  have  no  power  to  create  a  liiiiitation.  Her  share 
in  the  land  can  not  be  resorted  to  by  creditors  until  the  shares 
of  all  others  have  proved  insufficient,  and  then  only  in  so  &r 
as  it  may  be  necessary  to  pay  the  claims.  If,  for  illustration, 
it  is  only  necessary  to  take  one-fourth  of  her  share,  then  she 
will  retain  the  residue,  and  the  heirs  can  not  claim  any  part 
of  it.  It  is  quite  clear  that  in  no  event  can  the  widow's  in- 
terest be  sold  to  pay  creditors  unless  it  be  necessary,  and  that 
no  more  can  be  sold  than  is  necessary ;  so  much  may  be  sold 
as  is  necessary  to  pay  the  debts  of  her  husband's  estate,  pro- 
vided, always,  that  she  shall  not  have  her  share  reduced  in 
any  case,  except  those  expressly  provided  for  by  statute,  to 
less  than  one-third  of  the  land  of  which  her  husband  died 
seized.  If  any  part  of  the  three-fourths  given  a  widow  by 
section  25  can  be  taken  from  her  in  any  event,  it  is  plain  that 
it  can  only  be  taken  by  creditors,  and  never  by  the  heirs. 

The  trial  court  held  that  the  children  and  grandchildren  of 
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the  &ther  of  the  appellant's  husband  were  entitled  to  one* 
fourth  of  the  three-fourths  set  off  to  her  in  the  first  partition 
suit,  and  in  this  erred.  The  effect  of  this  holding  is  to  re- 
duce her  share  to  little  more  than  one-half  of  her  husband's 
lands,  whereas  the  statute  gives  her  three-fourths  as  against 
all  persons  except  creditors.  The  fact,  that  all  except  three- 
fourths  was  required  to  pay  debts,  did  not  diminish  her  es- 
tate ;  the  only  way  in  which  that  could  rightfully  be  dimin- 
ished would  be  by  the  claims  of  creditors,  and  then,  possibly, 
it  might  be  reduced  to  one-third ;  but,  if  reduced  at  all,  it 
would  leave  no  part  in  the  heirs,  for  she  would  be  entitled  to 
as  much  of  the  estate,  not  exceeding  three-fourths,  as  remained 
after  payment  of  the  debts  of  her  husband's  estate. 

Judgment  reversed. 

Filed  Feb.  1, 1884. 


No.  10,935. 

Pattison  et  al.  v.  Smith  et  al. 

Sheriff's  Saxe. — Mortgage,  Effect  on  Wife^s  Inchoate  Interest. — Suit  to  fore- 
close a  mortgage  of  lands  of  a  husband  executed  by  himself  and  wife  in 
March,  1876.  Answer,  that  there  was  a  judgment  lien  on  the  lands  older 
than  the  mortgage,  upon  which  afterwards,  in  1879,  the  lands  were  sold 
on  execution,  and  a  vendor  of  the  defendant  purchased  and  obtained  in 
due  time  a  sheriff's  deed,  and  afterwards  conveyed  to  the  defendant 

Hdd,  that  the  answer  was  bad  on  demurrer,  because  by  the  statute,  B.  S. 
1881,  section  2508,  one-third  of  the  land,  being  the  wife's  inchoate  in- 
terest, could  not  be  sold  by  the  sheriff;  that  by  the  sheriff's  deed  this 
became  vested  in  the  wife,  and  remained  subject  to  the  mortgage. 

JlTDGMENT. — Non-BenderU, — Error, — Error  in  rendering  a  personal  judg- 
ment on  default  against  a  defendant  who  is  a  non-resident,  and  had  no- 
tice only  by  publication,  is  not  available  on  behalf  of  a  co-defendant 
who  appeared. 

From  the  Blackford  Circuit  Court. 

T.  W.  Woollen  and  D.  D.  Banta,  for  appellants. 

J.  Cantwdl  and  8.  W.  CarUweUy  for  appellee. 

CoLERiCK,  C. — The  appellee  James  S.  Smith  brought  this 
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action  to  foreclose  a  mortgage  executed  to  him  on  the  16th 
day  of  October,  1876,  by  the  appellees  Daniel  A.  Watson  and 
Elmira  E.  Watson,  upon  certain  real  estate  therein  described, 
and  given  to  secure  the  payment  of  a  note  for  $126.61.  The 
appellants  were  joined  with  the  Watsons  as  defendants  in  the 
action,  it  being  alleged  in  the  complaint  that  they  claimed  an 
interest  in  the  real  estate  so  mortgaged.  The  Watsons  be- 
ing non-residents  of  the  State  were  notified,  by  publication, 
of  the  pendency  of  the  action,  and  failing  to  appear  thereto 
they  were  defaulted.  The  appellants  appeared  and  filed  an 
answer  in  two  paragraphs  and  a  cross  complaint.  Demurrers 
were  sustained  to  the  first  paragraph  of  the  answer  and  to 
the  cross  complaint,  and  a  reply  was  filed  to  the  remaining 
paragraph  of  the  answer,  which  paragraph  is  numbered  three 
in  the  record.  The  case  was  tried  by  the  court,  resulting  in 
the  rendition  of  a  judgment  in  favor  of  the  appellee  Smith 
fo''  the  foreclosure  of  said  mortgage,  and  for  the  sale  of  one- 
third  of  said  real  estate,  being  the  interest  of  the  appellee 
Elmira  E.  Watson  therein,  which  she  acquired  as  the  wife  of 
said  Daniel  A.  Watson.  A  motion  for  a  new  trial  was  made 
and  overruled.  The  errors  assigned  are  that  the  court  erred 
in  sustaining  said  demurrers,  and  overruling  the  motion  for 
a  new  trial.  It  appears  by  the  first  paragraph  of  the  answer, 
and  the  cross  complaint,  which  are  alike,  that  on  the  7th  day 
of  March,  1876,  prior  to  the  execution  of  said  mortgage,  one 
Joseph  Gather  wood  recovered  a  judgment  in  the  Blackford 
Circuit  Court  against  Samuel  A.  Mills  and  Thomas  G.  Mills 
for  $545.88,  upon  which  judgment  said  Daniel  A.  Watson 
became  replevin  bail,  at  which  time  he  was  the  owner  of  said 
real  estate;  that  afterwards  an  execution  was  duly  issued 
upon  said  judgment  and  delivered  to  the  sheriff  of  said 
county,  who,  being  unable  to  find  any  property  of  the  judg- 
ment defendants,  levied  said  execution  upon  the  real  estate  so 
owned  by  Daniel  A.  Watson,  and  on  the  24th  day  of  March, 
1877,  sold  the  same  to  said  Catherwood,  who  afterwards  as- 
signed the  certificate  of  purchase  issued  to  him  by  the  sheriff 
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to  Willis  M.  Webb,  to  whom  the  sheriff,  on  the  6th  day  of  , 
November,  1880,  executed  a  deed  of  conveyance  for  said  real 
estate,  and  afterwards  said  Webb  conveyed  the  same  by  war- 
ranty deed  to  the  appellant  Pinkie  W.  Pattison,  who  asserts 
that  she  has  been  ever  since  said  time  the  owner  thereof,  un- 
der the  title  aforesaid. 

The  appellant  Augustus  E.  Pattison  is  the  husband  of  said 
Pinkie  W.  Pattison,  and  for  that  reason  was  made  a  defend- 
ant to  the  action. 

The  third  paragraph  of  the  answer,  to  which  the  demurrer 
was  overruled,  was  the  same  as  the  first  paragraph,  except 
that  it  only  purported  to  be  and  was  a  sufficient  answer  as  to 
the  two-thirds  of  the  real  estate  so  mortgaged. 

The  question  presented  by  the  appellants  for  our  consid- 
eration is  whether  the  appellee  Elmira  E.  Watson,  as  the 
wife  of  said  Daniel  A.  Watson,  had  an  interest  in  said  real 
estate  at  the  time  of  the  execution  of  said  mortgage?  The 
case  comes  directly  within  the  provisions  of  section  2508,  R. 
S.  1881.  At  the  time  of  the  sheriff's  sale  to  Catherwood  the 
said  Elmira  E.  Watson  had  an  inchoate  interest  in  said  real 
estate  as  such  wife,  which  interest  became  vested  and  abso- 
lute as  soon  as  said  sale  was  made,  and  her  title  thereto  when 
consummated,  as  it  was,  by  the  execution  of  the  sheriff  ^s  deed, 
related  back  to  the  time  of  the  sale,  when,  in  legal  contem- 
plation, she  became  the  absolute  and  vested  owner  of  one- 
third  of  said  real  estate.  Elliott  v.  Oak,  80  Ind.  285 ;  Sum- 
mit  V.  Ellett,  88  Ind.  227 ;  Riley  v.  Davis,  83  Ind.  1.  By  the 
provisions  of  the  statute  to  which  we  have  referred,  her  in- 
choate interest  could  not  have  been,  and  was  not  sold  by  the 
sheriff  on  said  execution,  as  all  that  he  could  sell,  and  did 
sell,  was  the  two-thirds  of  said  real  estate.  Taylor  v.  Stock- 
wdl,  66  Ind.  505 ;  Summit  v.  Ellett,  supra.  In  this  case  the 
mortgage  was  executed  before  the  execution  of  the  deed  by 
the  sheriff,  but  the  action  for  its  foreclosure  was  not  brought 
until  after  the  sheriff's  deed  was  made.  The  feet  that  the 
Vol.  93.-29 
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mortgage  was  execated  prior  to  the  making  of  the  sheriff's 
deed  did  not  render  the  mortgage  invalid.  In  HoUenback  v. 
Blackmore,  70  Ind.  234,  it  was  held  that  where  the  hus- 
band's title  had  been  vested  in  the  purchaser  as  to  the  two- 
thirds,  by  the  sheriff's  deed,  so  that  the  wife's  interest  had 
also  become  vested  and  absolute  as  to  the  one- third,  a  deed 
by  the  husband  and  wife,  made  four  months  before  the  exe- 
cution of  the  sheriff's  deed,  gave  a  good  title  to  the  grantee, 
because,  when  the  wife's  interest  became  vested,  her  title  re- 
lated back  to  the  day  of  the  sale.     See  Summit  v.  EUeU,  supra. 

The  only  reason  assigned  for  a  new  trial  that  is  urged  in 
this  court  by  the  appellants  is  that  the  court  erroneously  ren- 
dered a  personal  judgment  against  the  appellee  Daniel  A. 
Watson  and  Elmira  E.  Watson  for  the  amount  of  the  note 
secured  by  said  mortgage,  although  they  were  only  construc- 
tively notified  of  the  pendency  of  the  action.  If  such  an 
error  occurred,  the  Watsons  are  the  only  persons  affected 
thereby,  and  they  alone  can  complain  of  the  error.  See  Cbo/ 
V.  Peters  Box  and  Lumber  Co,,  87  Ind.  531. 

Peb  Curiam. — The  judgment  of  the  court  below  is  af- 
firmed, at  the  costs  of  the  appellants. 

Filed  Feb.  1, 1884. 


No.  10,874. 

Busenbark  et  al.  v.  Healey. 

Decedents'  Estates. — Suit  Against  Heirs. — Statute  Corutrued. — A  creditor, 
who,  within  six  months  next  before  the  final  settlement  of  a  decedent's 
estate,  has  prosecuted  his  claim  before  the  court  of  this  State  having 
jurisdiction  of  the  estate,  is  not  authorized  by  section  2442,  R.  S.  1881, 
to  sue  the  heirs,  devisees  or  distributees. 

Prom  the  Montgomery  Circuit  Court. 
T.  H.  Bistine,  B.  T.  Bistine  and  H.  H.  Bistine,  for  appel- 
lants. 

J.  B.  Engle,  for  appellee. 
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Hammond^  J. — This  was  an  action  under  section  2442,  R. 
S.  1881,  by  the  appellee  against  the  appellants  as  distrib- 
utees of  the  estate  of  John  H.  Busenbark,  deceased,  upon  a 
promissory  note  executed  by  the  decedent  in  his  lifetime. 

The  appellants  answered,  in  substance,  that  letters  of  ad- 
ministration were  issued  upon  the  decedent's  estate  on  the 
25th  of  February,  1881 ;  that  said  estate  was  finally  settled, 
after  due  notice,  and  the  administratrix  discharged  on  May 
26th,  1882 ;  that  on  the  9th  of  September,  1881,  the  appellee 
filed,  as  a  claim  against  said  estate,  the  same  note  now  sued 
upon,  and  prosecuted  such  claim  until  May  5th,  1882,  when 
he  voluntarily  dismissed  it  at  his  own  costs. 

The  court  sustained  the  appellee's  demurrer  to  the  answer 
on  the  ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  defence  to  the  complaint.  This  ruling  was  excepted 
to,  and  the  error  assigned  thereon  is  the  only  one  discussed 
in  the  appellants'  brief. 

Section  2442,  supra,  reads :  "  The  heirs,  devisees,  and  dis- 
tributees of  a  decedent  shall  be  liable,  to  the  extent  of  the 
property  received  by  them  from  such  decedent's  estate,  to  any 
creditor  whose  claim  remains  unpaid,  who,  six  months  prior 
to  such  final  settlement,  was  insane,  an  infant,  or  out  of  the 
Stale;  but  such  suit  must  be  brought  within  one  year  after 
the  disability  is  removed :  Provided,  That  suit  upon  the  claim 
of  any  creditor  out  of  the  State  must  be  brought  within  two 
years  after  such  final  settlement."  ' 

The  appellants'  answer  shows  that  the  appellee's  claim  was 
filed  against  the  decedent's  estate  about  eight  months  before 
its  final  settlement,  and  that  he  continued  to  prosecute  it 
against  such  estate  up  to  within  twenty-one  days  of  its  final 
settlement,  when  he  voluntarily  dismissed  it.  Under  the  facts 
stated,  we  think  that  he  must,  in  legal  effect,  be  regarded  as 
having  been  in  the  court,  and  consequently  not  out  of  the 
State  during  the  whole  of  the  six  months  prior  to  the  final 
settlement  of  the  estate.  A  non-resident  of  the  State,  or  one 
absent  therefrom,  who  prosecutes  an  action  in  any  court  in 
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the  State,  either  in  person  or  by  attorney,  brings  himself 
within  the  jurisdiction  of  the  court.  He  is  regarded  as  be- 
ing present  in  the  court.  The  court  has  jurisdiction  of  his 
person  as  well  as  of  the  subject-matter  of  the  action.  In 
Yoast  V.  Willis,  9  Ind.  548,  it  was  held  that  the  filing,  by  a 
non-resident,  of  a  claim  against  a  decedent's  estate  was  com- 
ing into  the  State,  so  as  to  remove  the  disability  of  the  claim- 
ant under  the  above  statute  as  it  stood  prior  to  the  preseot 
code.     See,  also,  Varis  v.  State,  ex  rei,  47  Ind.  345. 

The  answer,  we  think,  was  sufficient. 

Judgment  reversed  at  the  appellee's  costs,  with  instructions 
to  overrule  the  demurrer  to  the  answer  and  for  further  pro- 
ceedings. 
FUed  Feb.  1, 1884. 


No.  11,197. 
Henry  v,  Dennis. 


Bill  op  Exceptions.— jPiVm^.— Time  Beyond  Tej^n.— Record. — When  time 
is  given  beyond  the  term  in  which  to  file  a  bill  of  exceptions,  and  it  ap- 
pears to  have  been  filed  within  the  time  given,  under  section  629,  R.  S. 
1881,  Buch  bill  is  a  part  of  the  record. 

Negligence. — Fv^h- Brine. —  Public  Street. — 'Intervening  Agerwy. —  B/emoie  I 

Damages. — Where   the  defendant  negligently  placed  and   left  exposed  j 

an  open  barrel  of  fish-brine  upon  a  public  street  in  a  city,  where  the  , 

plaintiff's  cow  was  lawfully  running  at  large,  such  defendant  is  guilty  | 

of  an  actionable  wrong ;  and  where  it  appears  that  such  cow,  without  i 

fault  of  its  owner,  ate  or  drank  of  such  fish-brine  and  was  thereby  poi-  I 

Boned  and  killed,  the  act  of  an  intervening  agent,  between  the  original  | 

wrong  and  the  injury,  in  pouring  the  brine  from  the  barrel  into  the  | 

street,  will  not  prevent  a  recovery  from  the  original  wrong-doer,  where 
such  act  is  a  natural  or  probable  consequence  of  the  original  wrong. 

Prom  the  Montgomery  Circuit  Court. 

E.  G,  Snyder  and  J.  R.  Courtney,  for  appellant. 

G.  W,  Pavl  and  J.  E.  Humphries,  for  appellee. 

HoWK,  C.  J. — In  this  case  the  appellant,  Henry,  sued  the 
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appellee,  Dennis,  before  a  justice  of  the  peace  of  Montgom- 
ery county.  Before  the  justice  the  appellant  recovered  judg- 
ment, and  the  defendant  appealed  to  the  circuit  court  of  the 
county.  The  cause  was  there  tried  by  a  jury,  and  a  verdict 
was  returned  for  the  appellee,  and  over  appellant's  motion  for 
a  new  trial,  judgment  was  rendered  against  him  for  appellee's 
costs. 

The  only  error  assigned  by  the  appellant  in  this  court  is  the 
overruling  of  his  motion  for  a  new  trial.  Before  considering 
the  grounds  upon  which  the  appellant's  counsel  alaim  the  re- 
versal of  the  judgment  below,  it  is  necessary  to  a  proper  un- 
derstanding of  the  case,  that  we  should  briefly  state  the  &ct8 
constituting  the  cause  of  action.  In  his  complaint  the  ap- 
pellant alleged  that,  on  the  15th  day  of  June,  1882,  he  was 
the  owner  of  a  milch  cow,  of  the  value  of  JlOO,  and  con- 
tinued to  own  such  cow  until  her  death ;  that  on  or  about 
the  16th  day  of  June,  1882,  in  the  city  of  Crawfordsville, 
Montgomery  county,  Indiana,  the  appellee  negligently,  care- 
■  lessly,  and  unlawfully  placed,  caused  to  be  placed,  and  suf- 
fered to  remain  on  the  outer  edge  of  the  sidewalk,  at  his  place 
of  business  in  said  city,  a  barrel  or  barrels  containing  fish- 
brine  ;  that  said  fish-brine  was  poisonous,  and  dangerous  to 
the  life  of  cattle  eating  or  drinking  the  same ;  that  on  or 
about  the  last  named  day,  without  any  fault  on  the  appellant's 
part,  and  by  reason  of  the  careless,  negligent  and  unlawful 
conduct  of  the  appellee  in  suffering  said  fish-brine  to  be  placed 
and  remain  on  said  sidewalk,  and  while  the  same  was  care- 
lessly, negligently  and  unlawfully  suffered  to  remain  upon 
said  sidewalk,  the  said  cow  ate  and  drank  of  said  fish-brine, 
and  thereby,  from  so  eating  and  drinking  such  fish-brine,  was 
poisoned  and  became  sick,  and  died,  to  appellant's  damage 
$100.-    Wherefore,  etc. 

In  appellant's  motion  for  a  new  trial,  the  first  cause  there- 
for was  that  the  court  erred  in  giving  the  jury,  at  appellee's 
request,  instructions  numbered  from  one  to  four  inclusive,  and 
each  of  them.     Of  these  instructions  the  appellant's  counsel 
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complains,  in  argument,  only  of  the  second  one.     This  in-  ! 

struction  reads  as  follows : 

"  2.  Before  you  can  find  for  plaintiff  you  must  be  satisfied 
thatthe  plaintiff  has  proved  by  a  preponderance  of  the  evidence 
that  the  cow  of  plaintiff  did  drink  fish-brine  out  of  a  barrel  | 

that  defendant  had  put  out  where  the  cow  could  get  it,  and  i 

did  die  from  the  effects  of  the  fish-brine  so  drank."  | 

Appellant's  counsel  insist  that  this  instruction  is  wholly  j 

inapplicable  to  the  case  made  by  the  complaint  or  the  evi- 
dence, and  is,  therefore,  erroneous.  This  position  seems  to  be 
well  taken.  It  was  not  necessary  that  the  appellant  should 
prove  by  a  preponderance  of  the  evidence  that  his  cow  drank 
the  fish-brine  out  of  a  barrel  before  he  would  be  entitled  to  a 
verdict.  He  had  not  averred  in  his  complaint  that  his  cow 
ate  and  drank  the  fish-brine  out  of  a  barrel,  and,  therefore,  the 
instruction  complained  of  was  not  applicable  to  the  case  stated 
in  the  complaint.  Was  the  instruction  applicable  to  the  case 
made  by  the  evidence  ?  It  is  insisted  very  earnestly  by  ap- 
pellee's counsel,  that  the  bill  of  exceptions,  containing  the 
evidence  and  instructions  of  the  court,  constitutes  no  part  of  i 

the  record,  because,  they  say,  the  bill  was  filed  in  vacation, 
and  the  record  fails  to  show  that  time  was  given  beyond  the 
term  in  which  to  file  such  bill.  It  is  true  that  the  bill  of  ex- 
ceptions was  filed  in  vacation,  but  counsel  simply  mistake  the 
record  when  they  say  it  fails  to  show  that  time  was  given  be- 
yond the  term  in  which  to  file  the  bill.  The  record  sho^ 
under  date  of  June  27th,  1883,  that  "the  court,  being  ad- 
vised, overrules  the  motion  for  a  new  trial  of  this  cause,  to 
which  ruling  of  the  court  the  plaintiff  excepts,  and  sixty  days 
are  given  in  which  he  may  file  his  bill  of  exceptions.''  It  is 
further  shown  by  the  record,  that  the  bill  of  exceptions  was 
filed  on  August  9th,  1883,  within  the  sixty  days  given  by  the 
court,  and  it  properly  constitutes  a  part  of  the  record.  It  is 
clear  that  the  bill  of  exceptions  containing  the  evidence  and 
instructions,  having  been  filed  in  the  cause  within  the  time 
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given^  became  a  part  of  the  record.  Section  629^  K.  S.  1881 ; 
ioy  V.  L(yy^  90  Ind.  404.  _, 

We  can  not  say  that  the  instruction  complained  of,  if  it  ^ 
had  contained  a  correct  statement  of  the  law,  would  not  have 
been  ^applicable  to  the  case  made  by  the  evidence.  We  are 
of  opinion,  however,  that  the  court  erred  in  giving  the  jury 
the  instruction  quoted.  It  proceeds  upon  the  theory  that  the 
negligence  of  the  appellee,  for  which  he  was  chargeable,  con- 
sisted solely  in  putting  a  barrel,  containing  the  fish-brine,  on 
a  public  street  in  the  city  of  Crawfprdsville,  where  the  ap- 
pellant's cow  could  get  at  it ;  and  it  told  the  jury  that  they 
could  not  find  for  the  appellant  unless  the  evidence  showed 
that  the  cow  drank  the  fish-brine  out  of  tbe  barrel,  and  died 
from  the  effects  of  what  she  drank  out  of  the  barrel.  There 
was  evidence  before  the  jury  tending  to  prove  that  a  passer- 
by in  the  early  morning  found  two  or  three  cows  about  the 
barrel,  and  one  with  her  head  in  the  barrel  containing  the 
fish-brine ;  that  he  attempted  to  drive  the  cows  away  from 
the  barrel,  and  not  succeeding  in  this  he  emptied  the  brine 
out  of  the  barrel  into  the  street,  and  that  the  cows  then  licked 
up  so  much  of  the  brine  as  they  could  from  the  street.  It 
was  upon  this  evidence  the  court  instructed  the  jury  that 
they  could  not  find  for  the  appellant  unless  the  evidence 
showed  that  ^  his  cow  had  died  from  the  effects  of  the  fish- 
brine  she  had  drunk  out  of  the  barrel.  It  is  insisted  by  the 
appellant's  counsel  that  the  act  of  the  passer-by,  in  pouring 
the  brine  into  the  street,  was  a  natural  and  probable  conse- 
quence of  the  negligent  act  of  the  appellee  in  leaving  the 
brine  in  an  exposed  and  unsafe  place  and  condition ;  and  that, 
therefore,  the  appellee  was  liable  for  the  loss  of  the  cow,  al- 
though he  did  not  authorize  the  pouring  of  the  brine  into 
tiie  street,  and  even  if  the  evidence  had  shown  that  the  death 
of  the  cow  had  resulted  from  the  effects  solely  of  the  brine 
and  salt  licked  from  the  street.  We  concur  fully  with  ap- 
pellant's counsel  in  this  view  of  the  question.  The  instruc- 
tion quoted  is  not  the  law  as  applied  to  this  case.     Binjord 
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V.  Johnston,  82  Ind.  426  (42  Am.  R.  508), and  cases  cited; 
Cooley  Torts,  p.  78;  Gray  v.  Boston  Oaa  Light  Co.,  114 
Mass.  149. 

The  court  erred  in  overruling  the  appellant's  motion  for  a 
new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

Filed  Feb.  13,  1884. 


No.  9934. 

McClellan  v.  Coffin  et  al. 

(KS  450  Contract. — Promissory  Note. — Amgnor  and  Assignee.— A  contract,  in  form 

1®     1^1  a  promissory  note,  but  payable  in  servioes,  containing  a  promise  from 

the  payee  to  the  maker,  is  not  a  note,  and  is  subject  to  all  defences  of 
the  maker  in  the  hands  of  an  assignee. 

8ahe.  — Ccmeellation,  —  Per/ormanoe, —  Tender  <^, —  THme, — Qmeting  TUle,  — 
Forfeiture,  —  Mortgage.  —  A  complaint  averred  the  execution  by  the 
plaintiff  to  one  of  the  defendants  of  several  instruments  promising  to 
pay  certain  sums  in  painting,  and  a  mortgage  on  real  estate  as  security, 
which  had  been  assigned  to  another  defendant ;  that  contemporaneously 
the  payee  had  executed  to  the  plaintiff  a  written  agreement  reciting 
that  the  conveyance  of  a  city  lot  was  the  consideration  for  the  plaintiff's 
contract,  fixing  the  price  of  the  painting,  agreeing  to  furnish  the  work, 
and  a  larger  amount  to  be  paid  for  in  cash  within  three  years,  or  the 
plaintiff's  agreement  should  be  void  ;  that  plaintiff  had  been  ready  to 
do  the  work,  of  which  the  defendants  were  notified,  but  they  failed  to 
furnish  it;  that  the  three  years  had  expired,  and  praying  that  the  plain- 
tiff's contracts  and  mortgage  be  cancelled. 

Hddj  that  the  complaint  was  good  on  demurrer. 

From  the  "Wayne  Circuit  Court. 

H.  C.  FoXy  for  appellant. 

C,  H,  BurchenaJ,  for  appellees. 

Elliott,  J. — It  is  alleged  in  appellant's  complaint  that  he 
executed  to  Charles  H.  Coffin  several  instruments  {layable  in 
painting ;  that  to  secure  the  performance  of  these  contracts 
he  executed  a  mortgage  to  him ;  that  contemporaneously  with 


NOVEMBER  TERM,  1883.  457 

McClellan  v,  Go£Gln  €t  aL 

the  execution  of  these  instruments,  Charles  H.  Coffin  exe- 
cuted to  appellant  the  following  instrument : 

"  Richmond,  Ind.,  Sept.  29,  1877. 

'^  Whereas  Theodore  McClellan  has  this  day  purchased  of 
me  lot  14,  in  C.  F.  Price's  second  addition  to  Richmond,  and 
has  given  his  notes  in  payment  therefor  for  $550  in  painting 
at  ten,  eighteen  and  twenty-five  cents  per  yard,  I  hereby 
agree  that  I  will  pay  to  him  one-third  of  each  approved  bill 
for  work  in  cash,  and  that  two-thirds  of  each  bill  shall  be 
credited  on  his  notes,  and  to  furnish  the  work  within  three 
years  or  the  notes  to  be  void. 

"  (Signed)  Charles  H.  Coffin.^' 

That  the  notes,  as  they  are  called,  were  assigned  to  Elijah 
Coffin ;  that  appellant  has  been  ready  and  willing  to  do  the 
work  of  painting,  and  has  so  notified  the  appellees ;  that  they 
have  failed  to  furnish  the  work,  although  more  than  three 
years  had  elapsed  before  the  action  was  instituted.  Prayer 
that  the  notes  and  mortgage  be  declared  void,  and  that  ap- 
pellees be  compelled  to  deliver  them  up  for  cancellation. 

The  instruments  signed  by  the  appellant  are  not,  in  a  strict 
sense,  promissory  notes,  for  instruments  payable  in  services, 
or  in  specific  articles  of  property,  are  not,  strictly  speaking, 
promissory  notes,  but  for  convenience  such  instruments  are 
often  so  designated.  The  notes,  using  the  word  in  the  liberal 
sense,  are  not  negotiable  by  the  law  merchant,  and  are,  there- 
fore, subject  to  all  defences  which  existed  before  notice  of 
assignment. 

The  notes  are  not  only  payable  in  services,  but  they  also 
contain  a  promise  from  the  payee  to  the  maker,  and  it  is  per- 
fectly plain  that  the  former  could  not  impair  this  promise  by 
an  assignment,  and  it  is  also  plain  that  this  provision  would, 
of  itself,  destroy  their  character  as  negotiable  instruments. 
The  assignee,  Elijah  Coffin,  therefore,  holds  these  notes  sub- 
ject to  all  defences  and  rights  of  the  appellant. 

There  can  not  be  any  doubt  as  to  the  meaning  of  the  lan- 
guage used  in  the  contract.     The  agreement  of  the  payee  of 
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the  notes  to  furnish  the  painting  within  a  time  positively  and 
definitely  fixed  is  as  plain  and  unequivocal  as  the  promise 
of  the  maker  of  the  notes.  The  provision  as  to  the  conse- 
quences of  a  &ilure  to  furnish  the  painting  is  explicit  and 
direct.  The  contract  was  a  lawful  one,  and  why  should  it  not 
be  given  force  according  to  its  legal  tenor  and  effect? 

It  is  true  that  there  are  cases  in  which  equity  will  regard 
time  as  not  of  the  essence  of  the  contract,  but  this  is  never 
true  where,  from  the  express  language  employed,  or  by 
necessary  implication  and  the  surrounding  circumstances, 
it  appears  that  the  parties  have  made  time  of  the  essence  of  the 
agreement.  It  will  be  found  that  the  doctrine  that  time 
is  not  of  the  essence  of  a  contract  is  one  of  limited  rather 
than  general  scope.  Gartmel  v.  Newton,  79  Ind.  1,  auth.  p.  5. 
In  a  respectable  treatise  it  is  said,  in  speaking  of  this  rule, 
that  "A  court  of  equity,  in  holding  that  time  is  not  of  the 
essence  of  a  contract,  proceeds  upon  the  principle  that,  having 
regard  to  the  nature  of  the  subject,  time  is  immaterial  to  the 
value,  and  is  urged  only  by  way  of  pretence  or  evasion."  Willard 
Eq.  Juris.  292.  It  can  not  be  justly  said  of  the  contract  before 
us  that  time  is  urged  by  way  of  pretence  or  evasion,  for  the 
parties  have  expressly  fixed  the  value  of  the  work  contracted 
for,  and  with  certainty  stipulated  that  the  time  shall  be  three 
years  and  no  more.  In  Chrisman  v.  Miller,  21  111.  227,  it 
was  said :  "  Parties  have  a  right  to  make  their  contracts  as 
stringent  as  they  please,  and  to  make  time  of  the  very  essence 
of  their  contract ;  and  if  one  party,  without  the  consent  of  the 
other,  allows  the  specified  time  to  pass,  no  matter  from  what 
cause,  without  performing  the  condition  the  stipulated  conse- 
quences must  follow."  This  doctrine  is  fully  sustained  by 
the  cases  of  Heckard  v.  Sayre,  34  111.  142 ;  Bodine  v.  Glad- 
ing,  21  Pa.  St.  50;  Shaw  v.  Turnpike  Co.,  2  P.  &  W.  454; 
Hipxoell  V.  Knight,  1  Younge  &  C.  401,  as  well  as  by  the 
authorities  cited  in  Gartmel  v.  Newton,  supra. 

It  is  certain  that  the  holder  of  the  obligations  described 
in  appellant's  complaint  could  not  demand  money  of  him  ud- 


NOVEMBER  TERM,  1883.  459 

McClellan  v.  Coffin  el  aL 

til  he  had  been  offered  work  and  had  refused  to  perform  it 
according  to  the  terms  of  the  contract.  "Where  a  party  is  to 
furnish  another  with  work,  he  must  show  performance  on  his 
part  before  he  can  enforce  the  agreement.  Nipp  v.  Diskey, 
81  Ind.  214(42  Am.  R.  124)  ;  Mason  v.  Toner,  6  Ind.  328  ;  Parks 
V.  Marshally  10  Ind.  20 ;  Duerson  v.  Bellows,  1  Blackf.  217.  As 
the  agreement  bound  one  party  to  furnish  work  and  the  other  to 
do  it,  the  latter  would  not  be  in  default  until  the  former  had 
done  that  which  he  had  agreed  to  do,  and  this  he  could  not  do 
in  accordance  with  the  terms  of  his  contract  unless  he  did  it 
within  the  time  fixed  by  the  contract.  Time  is,  therefore, 
material,  and  the  stipulation  of  the  parties  should  not  be 
disregarded. 

It  is  diflScult  to  perceive  why  time  should  be  regarded  as 
immaterial  where  the  price  is  fixed,  and  graded  according  to 
the  kinds  of  work,  and  a  stipulated  consequence  provided  for 
a  failure  to  furnish  the  work  within  the  time  specified,  for  the 
provision  requiring  the  work  to  be  furnished  within  the  time 
limited  may  have  been  the  controlling  consideration  upon 
which  the  notes  were  executed.  If  courts  can  say  that  the 
work  need  not  be  furnished  within  the  time  fixed  by  the  express 
words  of  the  contract,  then  the  stipulation  of  time  is  that  of 
the  courts  and  not  of  the  parties,  and  the  result  in  such  an 
event  would  be  a  contract  made  by  the  court  and  not  by  the 
parties.  Such  a  result  would  be  in  direct  and  irreconcilable 
conflict  with  the  rudimental  principle  that  courts  enforce 
but  do  not  make  contracts.  It  is  our  opinion  that  the  stipu- 
lation in  the  notes  makes  time  of  the  essence  of  the  contract. 

Another  question  on  this  branch  of  the  case  remains,  and 
that  is  this,  is  the  mortgage  extinguished  because  of  the  op- 
eration of  the  stipulation  as  to  the  notes  ?  The  usual  cove- 
nant to  pay  the  sum  secured  is  inserted  in  the  mortgage,  and 
it  is  recited  that  it  is  given  to  secure  unpaid  purchase-money. 

It  is  undoubtedly  the  general  rule  that  the  note  is  the  prin- 
cipal and  the  mortgage  the  incident,  and  that  whatever  ren- 
ders the  note  inoperative  affects  the  mortgage  in  like  manner. 
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The  extinguishment  of  the  debt  extinguishes  the  mortgage. 
There  may,  perhaps,  be  exceptions  to  the  general  rule,  but  we 
decide  nothing  as  to  this,  for  we  are  satisfied  that  here  the 
notes  evidenced  the  debt,  and  where  this  is  the  case  the  mort- 
gage ceases  to  be  operative  upon  the  discharge  of  the  note. 

Where  written  instruments  are  contemporaneously  executed 
they  form  one  contract.  Woodward  v.  McUhews,  15  Ind.  339; 
Oressey  v.  Webb,  17  Ind.  14.  We  have  here,  therefore/ but  a 
single  contract;  that  contract  is  one  embracing  the  whole 
transaction,  providing  on  what  terms  the  debt  shall  be  pay- 
able, and  quite  plainly  showing  that  the  debt  evidenced  by 
the  notes  is  for  the  purchase-money,  and  that  it  is  the  only 
debt  secured  by  the  mortgage.  There  can  be  no  doubt  that 
a  single  debt  was  created,  and  that  this  debt  ceased  to  exist 
when  the  stipulations  of  the  contract  evidencing  it  ceased  to 
be  enforceable.  As  there  was  but  one  debt,  the  mortgage 
ceased  to  be  of  force  when  the  debt  expired  by  the  operation 
of  the  contract  of  the  parties. 

We  are  brought  to  another  question :  Can  one  who  has  re- 
ceived property,  and  in  payment  executed  notes  and  a  mort- 
gage which  have  ceased  to  be  enforceable  because  of  a  stipu- 
lation in  the  contract,  retain  possession  and  ownership  of  the 
property,  and  yet  secure  a  cancellation  of  the  notes  and  mort- 
gage? If  the  appellees  were  suing  on  these  instruments,  it 
seems  clear  that  an  averment  that  they  performed  their  part 
of  the  contract  would  be  indispensably  necessary.  Is  there 
any  reason  why  a  change  in  the  position  of  the  parties  should 
afiect  the  principle  which  underlies  the  rule  we  have  stated  ? 

It  is  no  doubt  true  that  forfeitures  are  not  favored  in  equity. 
Judge  Story  says:  "It  is  a  universal  rule  in  equity,  never 
to  enforce  either  a  penalty  or  a  forfeiture.^'  2  Story  EJq.,  sec- 
tion 1319.  Pomeroy  is  equally  explicit,  he  says :  "  It  is  a 
well  settled  and  familiar  doctrine  that  a  court  of  equity  will 
not  interfere  on  behalf  of  the  party  entitled  thereto  and  en- 
force a  forfeiture,  but  will  leave  him  to  his  legal  remedies  if 
any,  even  though  *  no  equitable  relief  would  be  given  to  the 
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defaultingpartyagainst  the  forfeiture."  Pom.  Eq.,  sec.  459.  It 
must  follow  that  if  the  relief  here  sought  is  strictly  that  of 
enforcing  a  forfeiture  it  can  not  be  granted.  We  think,  how- 
ever, that  the  relief  prayed  is  not  strictly  the  enforcement  of 
a  forfeiture,  but  is  rather  the  enforcement  of  a  condition 
which  is  neither  inequitable  nor  illegal.  The  cancellation  is 
simply  the  removal  of  a  cloud  from  appellant's  title,  and 
equity  will  interfere  for  this  purpose  whenever  the  proper 
case  is  made,  even  though  the  forfeiture  of  some  interest  may 
indirectly  result.  In  Leach  v.  djeach,  4  Ind.  628,  the  court 
said :  ''  The  defendant  held  the  land  upon  a  condition  subse- 
quent, that  he  would,  in  all  things  substantially  comply  with  his 
covenant.  In  such  case,  a  failure  to  perform  the  obligation  is  a 
breach  of  the  condition  subsequent  and  a  forfeiture  of  the  estate, 
and  forms  the  proper  subject  for  the  interference  of  a  court  of 
chancery."  In  Devereaux  v.  Cooper y  11  Vt.  103,  a  like  con- 
clusion was  reached.  In  Scott  v.  Scott,  3  B,  Mon.  2,  and 
Jenkins  v.  Jenldna,  3  Mon.  327,  a  similar  decision  was  made, 
the  court  holding  that  title  might  be  quieted  even  though  a 
forfeiture  of  an  interest  resulted.  In  Carpenter  v.  Catlin,  44 
Barb.  75,  the  court  granted  relief  in  a  case  where  the  decree 
operated  so  as  to  work  a  forfeiture,  the  court  saying :  "  Some- 
thing was  said,  upon  the  argument  in  the  plaintiff's  favor,  upon 
the  ground  that,  inasmuch  as  these  bonds  were  in  the  hands 
of  the  trustees,  and  they  could  make  the  exchange,  equity 
would  not  work  a  forfeiture  of  the  plaintiff's  property,  by 
holding  him  to  a  strict  performance  of  his  contract.  While 
this  is  a  rule  sometimes  sanctioned,  it  is  never  adopted  where 
a  greater  injustice  would  be  inflicted  on  the  other  party." 
These  authorities  clearly  show  that  equity  often  interferes 
although  a  decree  may  produce  a  forfeiture.  More  familiar 
cases  may  be  cited.  Injunctions  are  often  granted  to  restrain 
one  from  clouding  a  title  by  a  lien  which  he  has  lost  by  his 
own  neglect.  The  cancellation  of  an  instrument  creating  a 
lien  is  in  effect  the  removal  of  a  cloud  from  a  title,  and  courts 
of  equity  often  quiet  titles  although  an  interest  may  be  for- 
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felted.  In  every  case  where  one  is  prohibited  from  asserting 
a  lien  lost  by  his  own  default,  there  is  in  a  certain  sense  a 
forfeiture,  but  no  one  supposes  that  this  will  prevent  courts 
of  equity  from  granting  relief. 

It  seems  quite  clear  that  Coffin  could  not  enforce  the  lien 
here  sought  to  be  cancelled ;  for,  as  we  have  already  shown, 
one  who  contracts  to  take  pay  in  work  and  to  furnish  mate- 
rials upon  which  it  is  to  be  bestowed  can  not  sue  without  having 
offered  an  opportunity  to  do  the  work.  Judge  Story  says  that 
the  whole  doctrine  upon  the  subject  of  cancellation  is  referable 
to  the  general  jurisdiction  which  a  court  of  equity  "exercises 
in  favor  of  a  party  quia  timeV^ ;  and  it  is  certainly  clear  that 
equity  will  quiet  a  title  against  an  apparent  lien  which  the 
party  has  no  right  to  assert.  We  must  hold  that  such  a  cloud 
as  that  cast  by  Coffin^s  mortgage  can  be  removed,  or  we  must 
conclude  that  Coffin,  with  his  non-enforceable  mortgage,  may 
burden  the  appellant's  title  until  the  statute  of  limitations  de- 
stroys the  lien.  This  would  be  unjust  to  one  who  has  been 
guilty  of  no  wrong,  and  is  no  wise  in  de&ult.  It  would  be 
inequitable  to  permit  one  without  a  valid  lien  to  cloud  a 
title,  and  unless  it  be  held  that  Coffin's  mortgage  may  be  can- 
celled, we,  in  effect,  concede  that  he  may  encumber  the  prop- 
erty and  injure  its  marketable  value  as  effectually  as  one 
holding  an  effective  lien.  It  has  been  long  settled  that  an 
instrument  which  has  ceased  to  be  effective  may  be  cancelled : 
"Cases,"  says  Story,  "also  may  occur,  where  a  deed,  or  other 
instrument,  originally  valid,  has,  by  subsequent  events,  such 
as  by  satisfaction,  or  payment,  or  other  extinguishment  of  it, 
legal  or  equitable,  become  jft^nc^iw  officio;  and  yet,  its  existence 
may  be  either  a  cloud  upon  the  title  of  the  other  party,  or 
subject  him  to  the  danger  of  some  future  litigation,  when  the 
facts  are  no  longer  capable  of  complete  proof,  or  have  become 
involved  in  the  obscurities  of  time.  Under  such .  circum- 
stances, although  the  deed  or  other  instrument  has  become  a 
nullity,  yet  courts  of  equity  will  interpose,  upon  like  princi- 
ples, to  prevent  injustice,  and  will  decree  a  delivery  and  can- 
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cellation  of  the  instrument/'  1  Story  Eq.,  sec.  705.  Within 
this  rule  the  present  case  clearly  falls. 

The  appellees  have  no  lien  on  the  land  by  virtue  of  the 
mortgage,  because  that  has  ceased  to  be  effective.  They  have 
no  vendor^s  lien,  because  by  taking  a  mortgage  they  waived 
the  equitable  lien.  An  express  lien  waives  the  implied  one. 
It  is  established,  without  contrariety  of  opinion,  that  a  vendor 
who  takes  a  mortgage,  valid  when  executed,  waives  the  lien 
■created  by  equity  in  his  favor  for  the  purchase-money.  Ap- 
pellees have,  therefore,  no  valid  lien  on  the  land.  As  they 
have  no  lien  on  the  land,  they  have  no  right,  legal  or  equit- 
able, to  cloud  the  vendee's  title. 

We  are  not  unmindful  of  the  maxim  that  he  who  asks  equity 
must  do  equity.  Equity  never  requires  that  a  man  who  is 
without  fault  shall  lose  the  benefit  of  an  honest  contract  fairly 
made,  and,  therefore,  it  can  not  be  that  appellant  is  required 
to  convey  back  the  land  granted  him  by  his  contract.  Equity 
does  require  that  a  party  shall  perform,  or  do  all  he  can  to 
perform,  his  contract,  and  this  the  complaint  shows  appellant 
has  done. 

Both  at  law  and  in  equity  performance  is  excused  where 
the  adverse  party  makes  performance  impossible.  Any  other 
rule  would  be  unjust.  If  performance  becomes  impossible 
because  of  the  party's  own  act,  he  alone  must  suffer,  since  to 
rule  otherwise  would  permit  him  to  take  advantage  of  his 
own  wrong. 

Tender  on  the  law-day  is  regarded  in  equity  as  a  satisfac- 
tion of  the  mortgage.  2  Jones  Mortg.  891.  The  tendency  of 
the  modern  decisions  is  to  enlarge  the  rule,  and  hold  a  tender 
good  even  if  made  after  the  law-day,  provided  it  is  made  be- 
fore foreclosure.  Potts  v.  Plaistedy  30  Mich.  149 ;  Moynahan 
V.  MoorCy  9  Mich.  9;  OanUhera  v.  Humphrey,  12  Mich.  270; 
Hovhie  V.  Volheningy  49  How.  Pr.  169.  In  Kortrigkt  v. 
Cadyy  21  N.Y.  343,  it  was  said :  "  We  have,  then,  only  to  ap- 
ply an  admitted  principle  in  the  law  of  tender,  which  is,  that 
tender  is  equivalent  to  payment  as  to  all  things  which  are  in- 
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cidental  and  accessorial  to  the  debt.  The  creditor,  by  refusing 
to  accept,  does  not  forfeit  his  right  to  the  very  thing  tendered, 
but  he  does  lose  all  collateral  benefits  or  securities/'  It  was 
said  in  Eslow  v.  Mitchell,  26  Mich.  500,  that,  "And  while  a 
tender  does  not  satisfy  a  debt,  unless  kept  good,  yet  it  dis- 
charges a  lien  upon  property  at  once,  when  seasonably  made 
and  not  accepted.^' 

It  seems  clear,  therefore,  that  the  lien  of  Coffin's  mortgage 
must  be  regarded  as  released  if  it  can  be  said  that  there  was 
a  valid  tender.  If  the  lien  was  extinguished,  then  the  com- 
plaint was  good  in  so  &r  as  it  sought  relief  against  the  mort- 
gage, and  if  good  even  to  this  extent  the  demurrer  was  im- 
properly sustained. 

In  the  case  of  Ferguson  v.  Popp,  42  Mich.  115,  it  was  held 
that  if  it  be  proved  that  the  mortgagee  evaded  a  tender,  the 
mortgage  lien  will  be  deemed  extinguished,  and  this  holding 
rests  upon  sound  principle.  The  case  before  us  is  closely 
analogous,  for  here  the  mortgagee  bound  himself  to  furnish 
the  work,  and,  not  having  done  so,  evaded  a  strict  tender.  It 
is,  indeed,  the  general  rule  that  where  performance  is  pre- 
vented by  the  party  there  need  be  no  tender  of  any  cliaracter. 
In  this  case,  however,  all  the  tender  that  the  mortgagor  could 
make  was  made.  Shall  he  now  lose  his  rights  because  the 
defairlt  of  his  adversary  prevented  him  from  doing  more? 

It  must  be  borne  in  mind  that  the  contract  of  the  parties 
provides  not  only  that  Coffin  shall  furnish  work  enough  to 
enable  the  mortgagor  to  pay  his  debt,  but  also  that  he  shall 
furnish  so  much  as  will  yield  him  one-third  additional  com- 
pensation in  money.  It  would  be  grossly  inequitable  to  re- 
verse the  situation  of  the  parties  and  deny  the  appellant  the 
right  to  receive  painting  enough  to  pay  his  debt  and^ bring 
him  one-third  more  in  money,  and,  instead  of  yielding  him 
this,  require  him  to  pay  the  whole  debt  in  money.  If  the 
appellant  were  in  any  wise  in  default  there  might  possibly 
be  some  show  of  reason  for  suffering  such  a  result;  but  he  is 
not  in  default,  he  has  done  all,  and  even  more  than,  his  cod- 
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tract  required.  Is  the  party  who  is  inexcusably  in  the  wrong 
in  a  situation  to  ask  of  him  to  pay  for  the  property  in  an  en- 
tirely diflferent  manner  from  that  provided  by  the  contract  ? 
We  can  not  conceive  it  possible  that  a  man  can  be  required 
to  do  a  thing  he  did  not  agree  to  do,  when  he  is  in  all  things 
wholly  in  the  right. 

The  appellee^s  contract  invested  him  with  certain  rights 
and  charged  him  with  designated  duties ;  now  all  that  he  could 
be  required  to  do  to  secure  these  rights  was  to  perform  those 
duties.  We  do  not  understand  that  any  court  could  require 
more  than  this  of  him.  In  the  opinion  of  Vice  Chancellor 
WiGRAM  delivered  in  Hanson  v*  Keating,  4  Hare,  1,  will  be 
found  a  statement  of  the  true  doctrine  upon  this  subject,  and 
we  quote  from  that  opinion  the  following :  "  My  opinion  is, 
that  the  court  can  never  lawfully  impose  merely  arbitrary  con- 
ditions upon  a  plaintiflF,  only  because  he  stands  in  that  posi- 
tion upon  the  record,  but  can  only  require  him  to  give  the  de- 
fendant that  which  by  the  law  of  the  court,  independently  of 
the  mere  position  of  the  party  on  the  record,  is  the  right  of  the 
defendant  in  respect  of  the  subject  of  the  suit.  A  party,  in 
short,  does  not  by  becoming  plaintiff  in  equity  give  up  any 
of  his  rights,  or  submit  those  rights  to  the  arbitrary  disposi- 
tion of  the  court.  He  submits  only  to  give  the  defendant 
his  rights  in  respect  to  the  subject-matter  of  the  suit,  on  condi- 
tion of  the  plaintiff  obtaining  his  own.^^  It  is  not  in  the 
power  of  the  courts  to  add  anything  to  the  burdens  imposed 
by  the  contract,  nor  to  take  anything  from  the  rights  secured 
by  it.  There  is  here  no  showing  that  the  contract  was  un- 
fairly obtained,  nothing  making  it  unconscionable  or  op- 
pressive, and,  therefore,  no  reason  for  requiring  the  appellee 
to  do  more  than  the  contract  required  of  him.  A  man  does 
equity  when  he  does  all  that  his  honest  contract  imposes  upon 
him,  and  is  entitled  to  have  equity  dealt  him  by  making  good 
his  rights  under  the  contract. 

It  may  be  that  upon  a  proper  showing  equity  would  re- 
VoL.  93.— 30 
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lieve  the  appellees,  but  there  is  no  such  showing  here;  on  | 

the  contrary  it  is  confessed  that  there  is  no  excuse  whatever 
for  the  feilure  to  comply  with  the  contract.  It  may  be  that 
upon  a  proper  case  made  relief  can  be  granted  Coffin  in  some 
appropriate  form,  but  there  is  here  no  such  case.  The  only 
case  we  decide  is  that  presented  by  the  record,  and  that  case 
requires  of  us  no  more  than  a  decision  upon  the  sufficiency  I 

of  the  complaint;  this  is  all  we  decide  and  in  deciding  this 
only  adjudge  that  the  facts  stated  in  the  complaint  make  a 
prima  facie  case  for  the  appellant. 

Judgment  reversed. 

FUed  Feb.  21, 1884. 


No.  11,304. 

McCeary  et  al.,  Trustees,  v.  McFarland,  Adminis- 
tratrix. 

Churches. — Power  cf  Trustees. — Contract, — OueUmu — Emdenee, — The  power 
of  trustees  of  a  church  to  contract  is  given  by  statute,  B.  S.  1881,  sec- 
tion 3824,  and  the  custom  of  a  particular  church  can  not  abridge  ibis 
power ;  hence,  in  a  suit  against  the  church  as  a  corporation  upon  a  con- 
tract made  by  the  trustees,  evidence  that  by  the  custom  of  the  church 
the  trustees  could  not  make  the  contract  is  immaterial. 

Pbactice. — Evidence,  —  Causes  for  New  Trial. — The  admission  of  certain 
evidence,  over  objection,  was  assigned  as  cause  for  a  new  trial.  The 
record  showed  that  the  evidence  was  admitted  without  objection ;  but  a 
motion  to  strike  it  out  was  overruled. 

Hdd,  that  the  cause  assigned  did  not  exist. 

From  the  Superior  Court  of  Vanderburgh  County. 
A.  C  Tanner  and  W,  W.  Ireland,  for  appellants. 
G,  L,  Wedding,  for  appellee. 

BiCKNELL,  C.  C. — The  appellee,  who  was  the  widow  and 
administratrix  of  a  Baptist  minister,  brought  this  action 
against  the  appellants  to  recover  the  arrears  of  her  husband's 
salary  as  minister  of  their  church.  The  complaint  was  in  two 
paragraphs.     The  first  was  upon  the  indebtedness  alleged  to 
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be  due  and  unpaid.  The  second  was  upon  a  writing  addressed 
to  "  Sister  McFarland,"  and  signed  W.  H.  Beecher,  treasurer, 
by  order  of  the  trustees  and  deacons  of  Liberty  Baptist 
Church,  reciting  the  indebtedness,  and  that  McFarland,  in 
his  lifetime,  had  given  J150  of  the  indebtedness  to  the  church 
if  they  would  pay  Sister  Eliza  Folden  $50,  and  that  the 
church  did  not  pay  the  $50,  and  that  the  trustees  had  decided 
to  pay  "Sister  McFarland''  $149.40. 

The  defendants  answered  in  three  paragraphs,  of  which  the 
first  was  the  general  denial ;  the  second  was  a  verified  denial 
of  the  execution  of  the  written  instrument  sued  on,  and  the 
third  alleged,  in  substance,  that  the  church  owed  McFarland 
$200,  and  he  owed  Mrs.  Folden  $50,  and  that  it  was  agreed 
between  the  parties  that  the  church  would  pay  Mrs.  Folden, 
and  then  McFarland  would  give  the  church  the  remaining 
$150,  and  that  then  the  church  assumed  the  payment  of  $50 
to  Mrs.  Folden,  and  she  accepted  the  church  as  her  debtor  and 
released  McFarland,  and  he  donated  the  $150  to  the  church, 
which  is  the  same  money  demanded  in  the  complaint. 

The  plaintiff  replied  in  denial.  The  issues  were  tried  by 
the  court  who  found  for  the  plaintiff  $141.90,  overruled  the 
defendants'  motion  for  a  new  trial,  and  rendered  judgment 
for  the  plaintiff  on  the  finding.  The  defendants  appealed. 
They  assign  as  error  the  overruling  of  the  motion  for  a  new 
trial. 

The  reasons  for  a  new  trial  are : 

Ist.  That  the  court  erred  in  refusing  to  permit  the  defend- 
ants to  prove  the  usage  and  custom  of  Baptist  churches  in  the 
creation  of  debts  or  liabilities  against  them  as  corporate  bod- 
ies, to  wit,  that  the  trustees  and  deacons  of  said  churches  had 
no  authority  to  contract  and  bind  the  church  for  a  debt  with- 
out first  submitting  the  same  to  a  vote  of  the  church. 

There  was  no  error  in  excluding  such  testimony.  The 
debt  here  was  not  created  by  any  action  of  the  trustees.  It 
existed  long  before  the  written  acknowledgment  of  it  by  the 
trustees,  for  salary  due  the  preacher   in  his  lifetime.      It 
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had  already  been  proved  to  be  due,  and,  besides,  the  powers 
of  such  trustees  are  given  by  statute,  R.  S.  1881,  sections 
3826  to  3828,  and  customs  and  usages  in  conflict  with  plain, 
well  established  rules  of  law  can  not  be  upheld.  Goz  v. 
tyEiley,  4  Ind.  368 ;  Biddle  v.  Reed,  33  Ind.  529. 

The  second,  third  and  fourth  reasons  for  a  new  trial  are 
that  the  finding  was  contrary  to  law,  and  was  not  sustained  by 
sufficient  evidence,  and  was  contrary  to  the  evidence. 

But  there  was  evidence  tending  to  show  that  there  was  due 
the  pastor  for  back  salary  $200 ;  that  he  proposed  to  forgive 
the  church  the  debt  if  they  would  pay  Mrs.  Folden  J50;  and 
that  they  never  paid  the  $50 ;  and  there  was  some  testimony 
that  they  never  accepted  the  offer,  or  acted  upon  it  at  all. 
There  being  evidence  tending  to  sustain  the  finding,  we  can 
not  say  the  finding  was  contrary  to  the  evidence,  or  was  not 
sustained  by  sufficient  evidence.  Oooper  v.  Robertson,  87 
Ind.  222. 

The  fifth  reason  for  a  new  trial  is  that  "  the  court  erred  in 
permitting  the  plaintiff,  over  defendants*  objections,  to  prove 
that  the  parties  holding  the  meeting  of  September  4th,  1882, 
were  the  authorized  trustees  of  the  Liberty  Baptist  Church, 
and  also  the  proof  of  what  was  done  at  the  meeting,  without 
exhibiting  the  record,  showing  the  appointment  of  the  parties 
as  trustees.'* 

But  the  bill  of  exceptions  shows  that  all  the  testimony  here 
referred  to  was  introduced  without  objection,  and  that  after 
cross-examining  the  witnesses  who  gave  the  testimony,  "  the 
defendants  moved  the  court  to  strike  out  all  the  testimony  of- 
fered by  the  plaintiffs,  as  to  what  was  done  and  said  at  the 
deacons*  and  trustees'  meeting  held  in  September,  1882,  for  the 
reason  that  Liberty  Church  is  a  corporation,  and  as  such  cor- 
poration could  only  speak  from  its  records,"  which  motion 
was  overruled,  to  which  the  defendants  excepted. 

The  fifth  reason  for  a  new  trial  does  not  correspond  with 
the  bill  of  exceptions,  and  the  proof  showed  that  there  was 
no  record  kept  of  the  meeting  in  September,  1882;  and  it  is 
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not  true  that  a  corporation  can  speak  only  by  its  record, 
either  as  to  the  creation  or  acknowledgment  of  liabilities 
upon  contract. 

We  find  no  error  in  the  record.  The  judgment  ought  to  be 
affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellants. 

Filed  Feb.  22, 1884. 
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Judgment. — Facts  Dehors  the  Record, — Collateral  Attack, — Where  it  is  sought 
by  the  complaint,  in  an  original  action,  to  impeach  or  vacate  the  record 
of  a  judgment  in  a  former  action  between  the  same  parties  hj  the  alle- 
gation of  facts  not  apparent  on  its  face,  but  wholly  dehors  the  record, 
such  complaint  makes  a  collateral  attack  upon  the  validity  of  the  judg- 
ment, and  is  bad  on  demurrer  thereto  for  the  want  of  sufficient  facts. 
Elliott  and  Niblack,  J.J.,  dissenting. 

Same. — Pleading, — Effect  of  Demurrer. — Truth  of  Fads, — Admissum. — In  such 
case  where  the  complaint  avers  facts  which  are  or  must  be  presumed  to 
be  dehors  the  record,  they  are  not  well  pleaded ;  and  the  demurrer  io  the 
complaint  is  an  admission  of  the  truth  of  such  facts  only  as  are  well 
pleaded  therein. 

From  the  Lawrence  Circuit  Court. 

W.  H.  Martin,  8.  D.  Luekettj  J.  B.  East  and  W.  H.  East, 
for  appellant. 

M.  F,  Dunn  and  O.  O.  Dunn,  for  appellee. 

HowK,  C.  J. — In  this  case  the  complaint  of  the  appellant, 
the  plaintiff  below,  contained  two  paragraphs,  to  each  of 
which  paragraphs  the  appellee^s  demurrers,  for  the  want  of 
sufficient  facts  to  constitute  a  cause  of  action,  were  sustained 
by  the  court.     The  appellant  excepted  to  each  of  these  rul- 
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ings,  and  declining  to  amend  or  plead  further  judgment  was 
rendered  against  him  for  appellee^s  costs. 

Errors  are  assigned  by  the  appellant  in  this  court,  which 
call  in  question  the  decisions  of  the  circuit  court  in  sustain- 
ing the  appellee's  demurrers  to  each  of  the  paragraphs  of 
complaint.  Did  the  court  err  in  either  of  these  decisions? 
This  is  the  question,  and  the  only  question  presented  for  our 
decision  by  the  record  of  this  cause  and  the  errors  assigned 
thereon. 

In  the  first  paragraph  of  his  complaint  the  appellant  al- 
leged that,  at  the  December  term,  1879,  of  the  court  below, 
fi  cause  of  action  was  pending  therein  wherein  he  was  plain- 
tiff and  the  appellee  was  defendant ;  that  at  said  term  the 
Honorable  Francis  Wilson  was  the  regular  judge  of  the  court, 
but  having  been  of  counsel  for  appellee  in  such  suit,  he  de- 
clined to  preside  at  the  trial  thereof,  and  appointed  the  Hon- 
orable John  L.  Robinson,  judge  of  the  Fifteenth  Judicial 
Circuit  of  this  State,  to  try  said  cause ;  that,  on  the  17th  ju- 
dicial day  of  said  December  term,  1879,  of  said  court.  Judge 
Robinson  appeared  therein  in  pursuance  of  his  appointment, 
and  proceeded  to  the  trial  of  said  cause ;  that  a  jury  was  em- 
panelled under  the  direction  of  Judge  Robinson,  and  the 
hearing  of  evidence  begun  in  said  cause ;  that  during  such 
trial,  and  before  the  hearing  of  evidence  was  concluded, 
Judge  Robinson  left  the  court  room  and  departed  for  his 
home  in  Spencer,  Owen  county,  Indiana,  and  ordered  and 
verbally  appointed  A.  C.  Voris,  Esq.,  an  attorney  of  such 
court,  to  take  charge  of  the  trial  of  said  cause  as  the  judge 
thereof;  that  at  and  prior  to  the  time  of  such  appointment 
of  said  Voris  by  Judge  Robinson,  the  said  Voris  was  of 
counsel  for  and  as  such  had  been  consulted  by  the  appellee, 
the  defendant  in  said  cause ;  that  the  appellant  at  the  time 
protested  against  the  appointment  of  said  Voris,  and  against 
the  said  Voris  acting  as  judge  in  the  trial  of  said  cause;  that 
said  Voris  was  not  appointed  judge  in  the  trial  of  said  cause 
by  any  order  of  the  court,  nor  by  agreement  of  the  parties 
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to  said  cause,  nor  in  any  manner  in  writing ;  and  that  the 
said  Voris  did  not,  after  his  verbal  appointment  as  such  judge, 
take  any  oath  of  office  in  the  premises. 

The  appellant  further  alleged,  that  the  said  Voris,  after  his 
verbal  appointment  as  such  judge,  took  charge  of  said  cause 
and  proceeded  to  hear  the  evidence  and  received  the  verdict  of 
the  jury  therein  against  the  appellant,  all  of  which  was  done 
over  the  protest  of  the  appellant  and  his  attorneys  trying  the 
cause ;  that,  on  receiving  the  verdict  in  said  cause,  the  said 
Voris,  as  such  pretended  judge,  then  and  there  adjourned  the 
court  to  the  26th  day  of  January,  1880,  and  ordered  the 
further  trial  of  said  cause  to  be  set  down  on  that  day,  in  a 
pretended  adjourned  term  of  the  court;  that  afterwards,  on 
the  day  last  named.  Judge  Robinson  re-appeared  in  said 
cause,  as  the  pretended  judge  thereof,  without  any  further  ap- 
pointment than  the  one  originally  given  him  at  the  Decem- 
ber term,  1879,  of  the  court,  and  the  said  Voris,  under  his 
pretended  appointment  as  judge  of  said  court,  rendered  judg- 
ment against  the  appellant  for  costs,  and  in  appellee's  favor, 
upon  the  verdict ;  that,  by  reason  of  the  facts  therein  alleged, 
the  appellant  was  prevented  from  having  a  feir  trial  of  his 
said  cause ;  and  that  the  pretended  appointment  of  the  said 
Voris,  and  all  the  subsequent  proceedings  in  said  cause,  were 
illegal  and  void.  Wherefore  the  appellant  prayed  that  the 
verdict  of  the  jury  and  the  judgment  thereon,  in  said  cause, 
might  be  vacated,  declared  void  and  held  for  naught,  and 
that  the  original  cause  be  re-docketed  for  trial,  and  for  all 
other  proper  relief. 

The  second  paragraph  of  the  complaint  contains  substan- 
tially the  same  allegations  of  fact  as  the  first  paragraph,  ex^ 
cept  that  it  is  nowhere  averred  in  the  second  paragraph  that 
Judge  Robinson's  appointee,  A.  C.  Voris,  Esq.,  was  of  coun- 
sel for,  or  had  been  consulted  by, the  appellee,  the  defendant 
in  the  original  cause,  or  that  the  appellant  protested  or  ob- 
jected to  the  appointment  of  Voris  to  preside  as  judge  on 
the  trial  of  said  cause,  or  that  Voris  was  not  appointed  in 
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writing,  and  did  not  take  the  oath  of  office,  as  judge  of  the 
court  in  said  cause. 

We  are  of  opinion  that  the  court  committed  no  error  in 
sustaining  the  appellee's  demurrers  to  each  and  both  of  the 
paragraphs  of  appellant's  complaint.  It  will  be  observed 
that  it  is  nowhere  alleged  in  either  paragraph  of  the  com- 
plaint, that  any  of  the  alleged  fects,  upon  or  by  reason  of 
which  the  appellant  seeks,  in  this  action,  the  vacation  of  the 
judgment  in  the  original  cause,  are  shown  in  any  manner  by 
the  record  of  such  judgment.  In  the  absence  of  any  such 
allegation,  this  court  must  presume  and  assume  in  &vor  of 
the  proceedings  of  the  circuit  court,  that  none  of  the  alleged 
facts  are  shown  by,  or  are  apparent  upon  the  fece  of,  the 
record  of  the  original  cause.  In  other  words,  in  the  absence 
of  any  averment  impeaching  or  attacking  the  record  of  the 
original  cause,  for  matters  apparent  upon  its  face,  we  must 
assume  that  the  record  of  the  proceedings  and  judgment, 
sought  to  be  vacated,  is  regular  and  formal  in  every  particu- 
lar, and  that  none  of  the  facts  alleged  by  the  appellant  against 
the  record,  are  shown  upon  its  face.  Where  it  is  sought  to 
impeach  or  vacate  the  record  of  a  judgment  by  the  allega- 
tion of  facts  not  apparent  on  its  face  but  wholly  dehors  the 
record,  such  an  attack  upon  the  record  of  a  judgment  is  a 
collateral  attack.  We  need  hardly  add,  nor  cite  authorities 
in  support  of  such  addition,  that  the  record  of  a  judgment 
can  not  be  collaterally  attacked  where  it  appears,  as  it  does 
in  this  case,  that  all  the  parties  were  before  the  court  when 
the  judgment  was  rendered.  Pressler  v.  Turnery  57  Ind.  56; 
Reed  v.  Whitton,  78  Ind.  579  ;  Oppenheim  v.  Pittsburgh,  etc., 
R.  W.  Co.,  85  Ind.  471 ;  SmUh  v.  Hess,  91  Ind.  424. 

There  is  no  hardship  in  this  rule.  Where  irregular  or  il- 
legal proceedings  occur  during  the  trial  of  a  cause,  a  party 
affected  thereby  must  do  something  more  than  to  enter  his 
protest  against  such  proceedings.  In  the  trial  of  a  civil  ac- 
tion, a  protest  against  any  of  the  proceedings  is  unknown  to 
the  law,  and  is  unavailing.  It  is  easy  enough,  where  the  pro- 
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ceedings  on  the  trial  are  irregular  or  illegal,  for  the  party  ag- 
grieved to  object  and  except  thereto,  and,  by  bill  of  exceptions, 
make  such  proceedings  a  part  of  the  record.  Where  this  is 
not  done,  as  we  must  assume  it  was  not,  in  the  absence  of  any 
averment  showing  the  contrary,  and  where  the  record  of  the 
cause  is  legal  and  regular  in  every  particular,  as  we  must  as- 
sume it  is,  because  it  is  not  alleged  to  be  otherwise,  such  rec- 
ord can  not  be  collaterally  attacked  or  impeached  by  the  aver- 
ment of  matters  of  fact,  outside  of  and  not  apparent  in  the 
record,  showing,  or  tending  to  show,  that  any  of  the  proceed- 
ings of  the  court,  on  the  trial  of  the  original  cause,  were  unau- 
thorized by  law,  and  were,  therefore,  illegal  and  void.  A 
judgment,  regular  and  legal  upon  its  face,  is  absolutely  con- 
clusive between  the  parties  thereto,  upon  all  the  matters  in 
issue,  unfil  reversed  or  set  aside  on  a  direct  appeal  to  a  higher 
court  in  due  form  of  law.  This  must  be  so,  in  the  nature  of 
things,  or  litigation  would  never  end.  It  is  a  singular  feature 
of  the  case  in  hand,  that  the  appellant  has  not  alleged  in  either 
paragraph  of  his  complaint  that  the  verdict  of  the  jury  in  the 
original  cause  was  not  fully  sustained  by  the  evidence,  or  that 
the  judgment  on  the  verdict  was  not  rendered  in  strict  ac- 
cordance with  the  law  and  equity  of  the  case,  or  that  he  was 
injured  or  prejudiced,  in  any  manner  or  to  any  extent,  by  any 
of  the  proceedings  of  which  he  complains ;  nor,  indeed,  is  it 
averred  in  either  paragraph  of  the  complaint  that  the  appel- 
lant had  or  has  a  just  and  meritorious  cause  of  action  against 
the  appellee. 

Aside  from  these  matters,  however,  it  is  very  clear,  as  it 
seems  to  us,  that  in  each  paragraph  of  his  complaint  the  ap- 
pellant makes  a  collateral  attack  upon  the  judgment  in  the 
original  cause,  by  alleging  facts  not  shown  by  the  record.  If 
the  record  fails  to  show,  as  we  must  assume  that  it  does,  in  the 
absence  of  an  averment  to  the  contrary,  that  Judge  Robin- 
son was  absent  at  any  time,  or  that  A.  C.  Voris,  Esq.,  pre- 
sided as  judge  at  any  time  during  the  trial  of  the  cause,  the 
appellant  can  not  procure  the  vacation  of  the  judgment  by  al- 
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leging,  as  facts,  the  absence  of  Judge  Robinson  or  the  action 
of  Voris  during  the  trial,  in  contradiction  of  the  record ;  if, 
in  other  words,  the  record  of  the  original  cause  shows,  as  we 
must  assume  that  it  does,  in  the  absence  of  any  contrary  aver- 
ment, that  Judge  Robinson  alone  presided  at,  during  and 
throughout  the  entire  time  of  the  trial,  and  at  the  rendition 
of  the  judgment,  then  the  appellant  can  not  collaterally  at- 
tack, impeach  or  contradict  the  record  by  alleging,  as  &cts, 
that  Judge  Robinson  was  absent  from  the  court  and  county, 
and  that,  while  so  absent,  Mr.  Voris  presided  as  judge  during 
a  part  of  the  trial  of  the  original  cause.  That  is  precisely 
what  the  appellant  has  sought  and  is  seeking  to  do  in  each 
paragraph  of  his  complaint  in  this  cause.  For  the  reasons 
given,  we  are  of  opinion  that  the  fects  stated  by  the  appel- 
lant, in  each  paragraph  of  his  complaint,  are  clearly  insuffi- 
cient to  constitute  a  cause  of  action,  and  that  the  demurrers 
thereto  were  correctly  sustained. 

It  is  true,  as  a  rule,  that  a  demurrer  to  a  complaint  admits 
the  truth  of  all  facts  well  pleaded  therein,  for  the  purpose  of 
the  demurrer.  But  where,  as  in  this  case,  the  sole  object  of 
the  suit  is  to  attack  collaterally  the  validity  of  the  judgment 
of  a  court  of  superior  jurisdiction,  conclusively  presumed  to 
be  regular  and  legal  upon  its  face,  it  can  not  be  said,  with 
any  degree  of  legal  accuracy,  that  any  facts  are  well  pleaded, 
and,  therefore,  admitted  to  be  true,  which  are  or  must  be  pre- 
sumed to  be  dehors  the  record. 

The  judgment  is  affirmed,  with  costs. 

FUed  Feb.  14, 1884. 

Dissenting  Opinion. 

Elliott,  J. — I  understand  the  demurrer  confesses  the 
truth  of  these  material  allegations ;  that  the  judge  of  the 
Lawrence  Circuit  Court  appointed  the  Honorable  John 
C.  Robinson,  judge  pro  tempore,  with  authority  to  try  a  spe- 
cial case ;  that  Judge  Robinson  entered  upon  the  trial,  but 
before  the  close  of  the  evidence  retired  from  the  bench  and 
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called  to  it  A.  C.  Voris,  Eaq.,  who  presided  as  judge  until 
its  close ;  that  Mr.  Voris  received  the  verdict  on  the  3d  day 
of  January,  1881,  and  then  continued  the  cause  until  January 
26th,  a  time  beyond  the  term,  when  Judge  Robinson  resumed 
his  seat  upon  the  bench  and  pronounced  judgment  on  the 
verdict. 

I  think  the  proceedings  were  coram  non  jvdice  and  void. 

Judicial  authority  can  not  be  delegated.  It  is  true  that 
the  statute  authorizes  the  appointment  of  special  judges,  but 
this  is  not  strictly  a  delegation  of  judicial  power.  The 
right,  however,  to  appoint  a  judge  pro  tempore  is  vested  in 
the  judge  of  the  court,  and  the  person  whom  he  appoints  can 
not  delegate  his  authority.  The  attempt  of  Judge  Robinson 
to  delegate  judicial  powers  to  Mr.  Voris  was  utterly  futile. 

The  failure  of  a  judge  pro  tempore  to  appear,  or  to  conduct 
the  trial  to  a  final  termination,  returns  the  cause  to  the  regu- 
lar judge.  Singleton  v.  Pidgeon,  21  Ind.  118 ;  Glenn  v.  State,  ex 
rcZ.,  46  Ind.  368 ;  Greenup  v.Crooka,  50  Ind.  ^10.  The  instant, 
therefore,  that  Judge  Robinson  abandoned  the  case  the  judge 
by  whom  he  was  appointed  was  re-invested  with  full  juris- 
diction and  authority,  and  Judge  Robinson  stripped  of  every 
vestige  of  authority.  His  attempt  to  make  Mr.  Voris  judge 
pro  tempore  was  fruitless,  and  when  the  latter  seated  himself 
upon  the  bench  there  was  no  court  because  no  judge.  There 
was  no  color  of  authority  in  Mr.  Voris. 

The  investigation  leads  us  back  of  the  record,  for  the  in- 
quiry is  not,  was  there  a  record,  but  was  there  a  court  capa- 
ble of  making  a  record?  I  suppose  that  if  it  appear  that 
there  is  no  judge  the  question  of  what  the  record  shows  or 
does  not  show  is  not  of  controlling  importance.  A  record, 
in  the  true  sense,  can  not  be  conceived  as  existing  without  a 
court  competent  to  make  one. 

I  can  not  assent  to  the  prevailing  opinion. 

NiBLACK,  J.,  concurs  in  the  opinion  of  Elliott,  J. 

Filed  Feb.  14, 1884. 
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Negligence. — Liability  of  Fair  Managers. — Injury  by  Target  5?b<rfifi^.— The 
proprietors  of  fair  grounds  and  managers  of  a  public  fair,  making  a 
charge  for  admission,  had  allotted  a  part  of  their  grounds  to  target 
shooting,  but  gave  no  notice  thereof  to  the  plaintiff,  who  was  an  atten- 
dant at  the  fair  with  horse  and  carriage.  Ignorant  of  the  danger,  he 
hitched  his  horse  where  others  were  hitched,  and  his  horse,  worth  $200, 
was  shot  and  thereby  killed. 

Seldf  that  these  facts,  the  plaintiiOT  being  without  fault,  constituted  a  good 
complaint  against  such  proprietors  for  the  value  of  the  horse. 

Instructions. — BepetUion, — It  is  not  error  to  refuse  to  give  instructions 
which,  in  another  form,  had  been  substantially  given. 

From  the  Miami  Circuit  Court. 

J.  M.  Brovm,  N.  H.  AifUrim,  H.  J.  Shirk  and  J.  MUchdlj 
for  appellants. 

E.  T.  Reasoner,  B.  J.  Lovdand  and  /.  L,  Farrar,  for  ap- 
pellee. 

Franklin,  C. — Appellee  filed  a  complaint  against  appel- 
lants, consisting  of  two  paragraphs ;  a  motion  to  strike  out 
parts  of  the  first  paragraph  was  overruled. 

A  demurrer  was  overruled  to  the  first  paragraph  and  sus- 
tained to  the  second.  An  answer  in  three  paragraphs  was 
filed  to  the  first  paragraph  of  the  complaint.  On  motion  of 
the  plaintiff,  the  second  and  third  paragraphs  of  answer 
were  struck  out,  the  first  being  a  denial. 

There  was  a  trial  by  jury ;  verdict  for  the  plaintiff  for 
$153.  The  plaintiff  remitted  $13;  and  over  a  motion  for 
a  new  trial,  judgment  was  rendered  for  the  plaintiff  for  $140. 

The  first  specification  of  error  is  the  overruling  of  the  mo- 
tion to  strike  out  parts  of  the  first  paragraph  of  the  amended 
complaint. 

This  motion  is  not  made  a  part  of  the  record  by  bill  of 
exceptions  or  order  of  the  court,  and  is  not  properly  a  part 
of  the  record.     Nor  could  the  ruling  constitute  available  er- 
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ror  if  properly  in  the  record.     Lake  Erie,  etc,,  R.  W.  Go.  v. 
Kinseif,  87  Ind.  514. 

The  second  specification  of  error  is  the  overruling  of  the 
demurrer  to  the  first  paragraph  of  the  last  amended  complaint. 
This  paragraph  of  the  complaint  substantially  alleges  that 
the  defendants  are,  and  were  at  the  time  of  the  injuries  com- 
plained of,  to  wit,  on  the  16th  day  of  September,  1881,  the 
owners,  managers  and  controllers  of  certain  fair  grounds,  sit- 
uate in  Miami  county,  Indiana,  and  were  engaged  in  the 
business  of  holding  public  fairs  thereon,  under  the  name  of 
the  Miami  County  Fair  Association ;  that  said  grounds  con- 
sisted of  an  enclosed  tract  of  land,  and  that  defendants  charged 
fees  for  admittance  therein  by  the  public  when  fairs  were 
thereon  being  held ;  that  on  said  day  they  had  a  public  agri- 
cultural fair  progressing  thereon ;  that  within  said  enclosure, 
at  said  time,  said  defendants  had  set  off  and  allotted  a  certain 
portion  of  ground  for  practice  in  shooting  with  a  target  gun,, 
the  same  being  a  deadly  weapon,  which  the  defendants  knew 
was  liable  to  prove  fatal  to  the  life  and  to  the  injury  of  the 
persons  and  property  of  those  who  were  on  their  said  grounds 
unless  due  precautions  should  be  taken  to  enclose  said  gun 
and  target,  or  to  notify  the  public  of  its  dangerous  charac- 
ter ;  but  that  the  defendants  had  wrongfully  and  negligently 
omitted  to  take  or  see  that  there  were  taken  such  reasonable 
precautions  as  would  shield  the  said  public  from  danger,  and 
would  notify  them  that  said  place  was  dangerous;  that  on 
said  day,  and  while  said  fair  was  in  session,  this  plaintiff  at- 
tended the  same,  and  paid  the  customary  price  of  admission 
thereto  for  himself, his  horse,  buggy  and  harness;  that  while 
within  said  enclosure,  at  said  time,  and  being  utterly  igno- 
rant of  the  location  or  existence  of  said  gun,  or  that  said  por- 
tion of  ground  was  reserved  for  target  practice,  and  not 
knowing  that  he  was  sustaining  any  danger  to  himself  or 
property,  this  plaintiff  seeing  other  horses  hitched  to  the  fence 
near  by,  and  deeming  it  the  proper  hitching  place,  drove  his 
horse  and  hitched  him  to  the  fence  aforesaid  within  the  por- 
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tion  of  ground  so  negligently  left  open,  and  that  soon  there- 
after, without  plaintiff's  fault  or  negligence,  his  said  horse, 
while  standing  so  hitched,  was  shot  and  killed  by  a  ball  fired 
from  said  target  gun  in  the  course  of  the  practice  for  which 
the  same  had  been  established ;  that  by  reason  of  the  horse 
plunging  and  falling  in  consequence  of  said  shot,  plaintiff's 
buggy  and  harness  were  broken ;  that  all  of  said  damages 
occurred  without  plaintiff's  fault  or  negligence  in  any  way 
contributing  thereto.  To  his  damage  on  account  of  death  of 
horse  $140,  buggy,  $20,  harness,  $5 ;  and  he  asks  judgment 
for  $200. 

The  objections  to  this  paragraph  of  the  complaint  are,  that 
it  does  not  allege  that  the  horse  was  killed  by  either  of  the 
defendants,  nor  by  any  one  in  their  employ ;  neither  does  it 
aver  that  the  plaintiff  could  not  have  discovered  the  danger 
by  the  exercise  of  ordinary  care  and  prudence. 

The  practice  in  target  shooting  appears  to  have  been  a  part 
of  the  entertainment  carried  on  at  the  &ir,andas  the  defend- 
ants were  the  owners  of  the  premises,  and  the  managers  and 
controllers  of  the  fair,  the  practice  in  target  shooting  was  a 
part  of  their  exhibition,  and  under  their  supervision  and  con- 
trol as  much  as  any  other  part  of  the  fair.  And  those  hav- 
ing charge  of  the  practice,  as  well  as  those  engaged  in  it, 
while,  perhaps,  not  strictly  agents  or  servants  of  the  defend- 
ants, were  acting  under  the  license  and  permission  of  thf  de- 
fendants ;  and  such  a  relation  existed  between  them  as  will 
hold  the  defendants  liable  for  injuries  resulting  from  their 
negligence  in  not  properly  controlling  the  conduct  and  man- 
agement of  this  part  of  their  exhibition. 

The  defendants  might  also  be  held  liable  for  maintaining  a 
nuisance  upon  their  fair  ground,  by  licensing  and  permitting 
such  a  dangerous  practice  as  target  shooting  to  be  performed 
in  a  public  place  upon  their  fair  grounds  without  properly 
guarding  and  notifying  the  public  of  the  danger  therefrom. 
The  want  of  contributory  negligence  on  the  part  of  the  plain- 
tiff is  sufficiently  shown  by  the  averments  in  this  paragraph. 
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There  was  no  error  in  overruling  the  demurrer  to  the  first 
paragraph  of  the  complaint. 

The  third  specification  of  error  is  in  striking  out  the  sec- 
ond and  third  paragraphs  of  the  answer. 

Pleadings  that  have  been  struck  out  can  only  be  placed 
back  in  the  record  by  bill  of  exceptions  or  order  of  the  court, 
neither  of  which  has  been  done  in  this  case,  and  hence  no  ques- 
tion can  be  considered  in  relation  to  this  ruling. 

The  fourth  specification  of  errors  is  in  refusing  to  give 
certain  instructions. 

The  giving  or  refusing  of  instructions  is  not  the  subject  of 
a  separate  specification  in  the  assignment  of  errors,  and  can 
be  considered  only  when  stated  as  a  reason  in  the  motion  for 
a  new  trial,  and  the  overruling  of  such  motion  has  been  as- 
signed as  error. 

The  fifth  specification  is  upon  the  overruling  of  the  motion 
for  a  new  trial. 

The  reasons  stated  for  a  new  trial  are,  that  the  verdict  is 
not  sustained  by  sufficient  evidence,  is  contrary  to  law,  and  in 
refusing  to  give  instructions  asked. 

Appellant's  counsel,  at  great  length,  and  not  without  rea- 
son, have  insisted  that  the  evidence  is  not  sufficient  to  sustain 
the  verdict,  and  it  may  be  that  the  court  below  ought  to 
have  granted  a  new  trial  for  this  reason ;  but  in  this  court 
we  jjan  not  weigh  the  evidence  in  order  to  determine  its  pre- 
ponderance. Certain  it  is,  if  the  verdict  had  been  for  the  de- 
fendants, upon  the  evidence,  this  court  would  not  have  dis- 
turbed the  verdict.  But  no  matter  how  strong  the  prepon- 
derance of  the  evidence  may  be  in  favor  of  the  appellants,  if 
there  is  any  evidence  iairly  tending  to  sustain  the  verdict,  this 
court  will  not  disturb  it  by  the  granting  of  a  new  trial  upon 
the  evidence.  In  this  case  the  testimony  of  the  plaintiff  fairly 
tends  tends  to  sustain  the  verdict,  and  we  can  not  weigh  all 
the  evidence  and  decide  upon  its  preponderance ;  that  was  the 
province  of  the  jury  in  the  court  below;  and  when  their  ver- 
dict in  such  cases  has  been  approved  by  the  court  below,  by 
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the  refusal  to  grant  a  new  trial,  this  court  will  follow  the  de- 
cision of  the  court  below  upon  the  evidence. 

As  to  the  instructions  asked  and  refused,  the  court,  in  its 
own  instructions,  had  substantially  given  all  that  appellants 
asked,  and,  in  form  and  substance,  as  favorable  to  appellants 
as  they  had  a  right  to,  or  did  ask  the  same  to  be  given.  There 
was  no  error  in  refusing  to  repeat  the  instructions  given,  by 
giving  the  ones  asked.  There  is  no  available  error  in  over- 
ruling the  motion  for  a  new  trial. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
in  all  things  affirmed,  with  costs. 

Filed  Feb.  16, 1884. 
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1^  ^  Practice. — Spedcd  Fi/nding. — New  Tdal. — Evidence. — Where  a  special  find- 


._  "iSS  ing  is  silent  upon  a  material  fact,  it  is  deemed  a  finding  as  to  that  fact 

*^^   ^^  against  the  party  who  has  the  burden  of  proof,  and  if  it  is  against  the 

14*4   fl07|  evidence  the  appropriate  remedy  is  by  a  motion  for  a  new  trial. 

93   480  Same. — EjS^ect  of  EtceptUma  to  Concludons  of  Law, — The  effect  of  an  excep- 

^^  ^  tion  to  the  conclusions  of  law  stated  on  a  special  finding  is  to  concede 

iS   188  the  correctness  of  the  finding  for  the  purposes  of  the  exception,  but  it 

I  93  480l  does  not  cut  off  a  motion  for  a  new  trial. 

l^^L^  Same.— Motion  for  New  Trial— nme  of  FiKng.— The  code  of  1852  required 

^  ^  that  the  motion  for  a  new  trial  should  be  filed  at  the  term  at  which 

i-gg-^gQ  the  special  finding  of  facts  was  filed. 

|l65_665  Same. — Effect  of  Adding  to  Special  Finding. — Where  the  appellant  procures 

an  addition  to  be  made  to  special  finding  at  a  former  term,  he  can  not 
complain  of  the  action  of  the  court,  and  where  the  additions  are  made 
by  directing  that  the  record  of  the  former  term  be  interlined,  they  will 
be  deemed,  as  against  the  party  procuring  the  order,  to  have  been  made 
at  that  term. 
Promissory  Note. — Sale  of. — Estoppel. — Repreaeniaiiom  of  Assignor  if  Mori- 
gage. — The  holder  of  notes  secured  by  mortgage  who  represents  to 
a  person  to  whom  he  offers  such  notes  for  sale,  that  the  mortgage  by 
which  they  are  secured  is  a  paramount  lien,  and  thereby  induces  the 
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person  to  whom  such  representations  are  made  to  buy  the  notes,  can  not 
afterwards  assert,  to  the  injury  of  the  buyer  of  such  notes,  that  there 
was  a' prior  mortgage. 

Same. — JExteni  cf  EstoppeL — One  who  represents  a  fact  to  exist  and  thereby 
induoes  another  to  act  is  estopped  not  only  to  deny  that  such  a  fact  does 
exist,  but  he  is  also  estopped  to  dispute  any  of  the  legal  consequences 
of  the  fact  represented  to  exist. 

Fraud. — Bepresentations  of  Matters  of  Record, — Mortgage. — A  party  who  rep- 
resents that  the  mortgage  which  he  offers  for  sale  is  the  only  mortgage 
of  record  is  bound  by  such  representation,  although  an  examination  of 
the  record  would  have  disclosed  the  existence  of  a  prior  mortgage. 

From  the  Elkhart  Circuit  Court. 
J,  S.  Frazer  and  H,  C.  Dodge,  for  appellant. 
J.  H,  Baker,  J.  A,  S.  Mitchell  and  /.  M.  Vanfleety  for  ap- 
pellee. 

Elliott,  J. — The  appellant  and  his  brothers  and  sisters 
were  the  owners  by  inheritance  and  as  tenants  in  common  of 
a  tract  of  land.  In  proceedings  for  partition,  had  in  April, 
1867,  a  decree  was  rendered  assigning  to  appellant  eleven 
twenty-fifths  of  the  land,  adjudging  that  Alice  and  George 
Dodge  had  no  interest  in  the  land,  and  requiring  Henry  C. 
Dodge,  the  appellant,  to  execute  to  their  guardian  a  mort- 
gage for  $1,100,  and  that  notes  of  $550  each  should  be  exe- 
cuted ;  in  accordance  with  this  decree,  appellant  undertook 
to  execute  a  mortgage  on  the  land,  but  by  mistake  of  the 
scriveners  who  drew  the  instrument,  it  was  misdescribed ;  on 
the  11th  day  of  December,  187-,  appellant  and  his  wife  exe- 
cuted to  Elizabeth  Manchester  a  deed,  wherein  the  consider- 
ation was  stated  to  be  $3,500,  and  in  which  it  was  written 
that  the  grantors  "  convey  and  warrant  all  their  right,  title 
and  interest  in  and  to  the  real  estate.^'  It  was  agreed  that 
appellant  should  procure  his  brothers,  who  were  joint  owners 
with  him,  to  convey  all  their  interest  in  the  land  to  Mrs. 
Manchester,  and  this  he  did  procure  to  be  done.  In  addition 
to  the  consideration  stated  in  the  deed,  a  house  and  lot  of  the 
estimated  value  of  $4,000  was  also  conveyed  by  Mrs.  Man- 
VoL.  93.— 31 
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Chester  to  appellant;  the  consideration  expressed  in  the  deed 
was  not  paid  in  money,  but  to  secure  it  the  grantee  and  her 
husband  executed  to  the  appellant  and  his  brothers  five  prom- 
issory notes  and  a  mortgage  covering  the  land  and  all  their 
interest  therein.  Mrs.  Manchester  had  no  actual  notice  of 
the  mortgage  executed  by  appellant  to  the  guardian  of  George 
and  Alice  Dodge;  in  1869  the  appellee  became  the  owner  of 
the  last  of  the  notes  executed  by  Elizabeth  Manchester  by 
assignment  from  the  appellant  and  his  brothers.  To  induce 
appellee  to  purchase  the  note,  appellant  represented  to  him 
that  it  was  secured  by  a  first  mortgage,  and  acting  on  this 
representation  the  former  bought  the  note  in  ignorance  of 
the  existence  of  a  prior  mortgage,  and,  shortly  after  the  pur- 
chase of  the  note  just  mentioned,  appellee  purchased  the 
fourth  note  of  one  Proctor,  to  whom  it  had  been  assigned  by 
appellant  and  his  brothers.  In  March,  1870,  appellee  ob- 
tained a  decree  of  foreclosure  for  the  sale  of  the  mortgaged 
premises,  and  on  the  sale  under  this  decree  obtained  title  to 
the  land;  after  he  had  secured  a  sheriflF's  deed,  appellee 
learned  of  the  existence  of  the  mortgage  executed  to  the 
guardian  of  George  and  Alice  Dodge,  and  agreed  with  Mrs. 
Manchester  that  if  she  would  secure  its  release  he  would  pay 
the  amount  to  her ;  under  this  agreement  appellee  paid  the 
guardian  $1,000  for  the  notes  and  mortgage,  and  took  an  as- 
signment of  the  notes  and  secured  a  release  of  the  mortgage, 
afterwards  the  notes  were  endorsed  by  him  to  Mrs.  Manches- 
ter, but  before  this  was  done  appellant  informed  her  that 
Pope  could  not  assign  the  notes  without  transferring  the 
mortgage,  and  that  he  would  give  her  $400  for  the  notes;  at 
the  time  Pope  purchased  of  the  guardian  the  notes  and  mort- 
gage, it  was  his  intention  to  keep  the  notes  alive  as  a  personal 
charge  against  the  maker  but  not  the  mortgage.  The  notes 
were  assigned  to  Mrs.  Manchester  as  a  voluntary  gift,  and 
she  took  them  as  charges  against  the  maker  personally  and 
not  as  liens  upon  appellee's  land. 

We  have  extracted  from  the  special  finding,  which  is  very 
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lengthy,  the  material  facts  requiring  attention  from  us ;  but 
before  proceeding  to  determine  what  the  law  of  the  case  is 
upon  the  facts  found  we  turn  to  some  questions  of  practice 
which  the  record  presents. 

The  appellant  moved  the  court  to  add  to  its  special  finding 
a  finding  upon  several  points  stated  in  the  motion,  but  on  ap- 
peal presses  only  one  of  these  points.  It  is  said  that  the  court 
ought  to  have  found  whether  or  not  Mrs.  Manchester  assumed 
the  mortgage  executed  by  the  appellant  to  the  guardian  of 
his  brother  and  sister,  George  and  Alice.  We  think  the  court 
did  find  upon  this  point,  for  its  finding  is  that  Mrs.  Man- 
chester had  no  knowledge  of  the  existence  of  that  mortgage. 
If,  however,  the  finding  had  been  silent  on  that  subject  it  would 
be  regarded  as  against  the  appellant,  for  the  reason  that  upon 
him  rested  the  burden  of  proof.  It  is  now  well  settled  that 
where  the  finding  is  silent  upon  a  material  point  it  is  to  be 
deemed  to  be  adverse  to  the  party  upon  whom  rests  the  burden 
of  establishing  that  point.  Dixon  v.  Dufce,  85  Ind.  434 ;  Ayers 
V.  Adams,  82  Ind.  109 ;  Talburt  v.  Berkshire  L.  Ins.  Co.,  80 
Ind.  434;  Jones  v.  Baird,  76  Ind.  164;  Henderson  v.  Dickey, 
76  Ind.  264 ;  Stropes  v.  Board,  etc.,  72  Ind.  42 ;  Ex  Parte  Walls, 
73  Ind.  95. 

If  the  finding  is  against  the  evidence,  then  the  remedy  is  by 
a  motion  for  a  new  trial  upon  the  ground  that  the  finding  is 
contrary  to  the  evidence.  Spraker  v.  Armstrong,  79  Ind.  577 ; 
Ex  Parte  Walls,  supra;  Vannoy  v.  Duprez,  72  Ind.  26; 
Gauntt  V.  State,  ex  rel.,  81  Ind.  137 ;  Ayers  v.  Adams,  supra. 

An  exception  to  the  conclusions  of  law  stated  by  the  court 
concedes  for  the  purposes  of  the  exception  the  truth  of  the 
finding,  but  it  does  not  cut  off  a  motion  for  a  new  trial.  If 
the  finding  is  against  the  evidence,  then,  notwithstanding  the 
fisict  that  exceptions  have  been  alleged  against  the  conclusions 
of  law,  the  party  is  entitled  to  contest  the  correctness  of  the 
finding  of  fects  by  a  proper  motion  for  a  new  trial  filed  in 
due  season.  Bertelson  v.  Bower,  81  Ind.  512 ;  Robinson  v. 
Snyder,  74  Ind.  110. 
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The  special  findiDg  was  filed  at  the  September  term,  1880, 
but  no  conclusions  of  law  were  stated  until  the  December 
term  of  that  year.  At  this  term  conclusions  of  law  were  an- 
nounced and  judgment  rendered ;  prior,  however,  to  the  ren- 
dition of  judgment,  appellant  requested  the  court  to  make 
some  additions  to  the  special  finding,  and  the  appellee  not 
objecting  the  court  directed  that  the  original  finding  should 
be  interlined,  as  also  the  entry  on  the  order  book.  We  do 
not  think  such  a  change  as  was  made  in  this  case,  and  when 
made  as  it  was  here  made,  can  be  deemed  anything  more  than 
a  mere  nunc  pro  tunc  entry.  The  case  must,  therefore,  be 
considered  as  one  in  which  the  special  finding  is  to  be  re- 
garded as  having  been  fully  made  and  filed  at  the  term  in 
which  it  was  entered  of  record.  At  the  same  December  term 
in  which  the  conclusions  of  law  were  stated,  appellant  moved 
for  a  new  trial,  and  this  motion  was  afterwards  struck  from 
the  files  at  the  request  of  the  appellee.  As  we  have  seen,  the 
appellant  had  a  right  to  file  his  motion  for  a  new  trial,  and 
the  only  question  is  whether  the  motion  was  filed  in  season. 

Under  the  code  of  1852  it  was  imperatively  necessar)'  that 
the  motion  for  a  new  trial  should  be  filed  at  the  term  at 
which  the  decision  was  made.  The  question  in  this  case  is, 
when  was  the  decision  of  the  court  rendered,  at  the  Septem- 
ber term  when  the  special  finding  was  filed,  or  at  the  De- 
cember term  when  the  conclusions  of  law  were  stated?  This 
question  is  settled  by  the  case  of  Wilson  v.  Vance,  55  Ind. 
394,  where  it  was  said :  "The  term  'decision,'  as  used  in  the 
above  statute,  is  clearly  used  in  the  sense  of  finding  upon  the 
figicts  where  the  cause  is  tried  by  the  court/'  In  Rosemweig  v. 
Frazer,  82  Ind.  342,  it  is  shown  that  the  words  "  finding"  and 
"  decision,"  as  used  in  the  statute,  are  synonymous,  that  there 
is  a  distinction  between  a  judgment  and  a  finding,  and  it  is 
held  that  a  motion  for  a  new  trial,  stating  for  cause  thai  the 
judgment  is  not  sustained  by  the  evidence,  presents  no  ques- 
tion as  to  the  correctness  of  the  finding.  In  Ohristy  v.  Smithy 
80  Ind.  573,  the  extract  we  have  here  made  from  Wilson  v. 
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Vance,  supra,  was  copied  into  the  opinion  and  expressly  ap- 
proved. Throughout  all  the  cases  upon  this  general  subject 
finding  and  verdict  are  classed  together,  and  invariably 
treated  as  coming  under  the  same  rule.  Jones  v.  Jones,  91 
Ind.  72 ;  Myers  v.  Jarboe,  56  Ind.  57 ;  Cutsinger  v.  Nebeker, 
58  Ind.  401 ;  N(yrthouU  v.  Buckles,  60  Ind.  577 ;  Smith  v.  Lit- 
tic,  67  Ind.  549.  As  the  finding  or  decision  of  the  court 
upon  the  facts  is  placed  on  the  same  footing  as  a  verdict  of 
a  jury,  it  must  follow,  as  our  cases  declare  it  does,  that  the 
same  rules  as  to  new  trials  govern  as  in  cases  of  verdicts.  It 
is  quite  clear  that  where  a  special  verdict  is  returned,  the  party 
dissatisfied  with  the  conclusions  of  the  jury  must  move  for  a 
new  trial  at  the  term  at  which  the  verdict  was  returned,  and 
this  being  true  of  a  verdict  it  must  also  be  true  of  a  special 
finding.  The  court  below  did  not  err  in  striking  out  appel- 
lant's motion  for  a  new  trial. 

We  come  now  to  the  questions  presented  by  the  exceptions 
to  the  conclusions  of  law  stated  on  the  special  finding.  The 
contention  of  appellant  is  that  the  land  mortgaged  to  the 
guardian  is  the  primary  fund  out  of  which  the  sum  evidenced 
by  the  notes  executed  to  the  guardian,  and  of  which  the  ap- 
pellee made  a  gift  to  Mrs.  Manchester,  should  be  satisfied. 
We  do  not  deem  it  necessary  to  follow  counsel  in  their  argu- 
ment, for,  in  our  opinion,  a  plain  principle  of  law  determines 
this  case  in  favor  of  the  appellee,  and  that  principle  is  this : 
Where  one,  with  knowledge  of  his  rights  and  of  the  facts, 
makes  a  statement  to  another  to  induce  him  to  act  in  a  given 
way,  and  the  statement  produces  the  effect  designed,  and  causes 
the  person  who  acts  upon  it  to  part  with  value,  he  by  whom 
the  statement  was  made  can  not  be  afterwards  heard  to  deny 
its  truth.  The  case  at  bar  falls  far  within  the  rule.  The  ap- 
pellant had  been  the  owner  of  the  land ;  he  was  in  full  pos- 
session of  all  the  facts ;  he  desired  to  influence  appellee  to 
buy  the  notes;  he  made  the  representation  to  carry  this  de- 
sign into  execution ;  he  succeeded,  and  induced  appellee  to 
buy  upon  the  fiiith  that  the  mortgage  was  the  first  lien,  and 
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he  has  now  no  right  to  aver  the  contrary.  The  case  is  stronger 
than  most,  for  here  the  appellant  stands  in  the  double  capacity 
of  assignor^  with  the  money  for  the  thing  assigned  in  his 
hands;  and  of  one  who  has  made  a  representation  to  another 
upon  which  he  expected  him  to  act. 

The  fact  that  the  mortgage  was  of  record  does  not  change 
the  rule.  If  a  party  makes  an  express  statement  that  there 
is  no  mortgage  on  the  land  in  which  he  endeavors  to  sell  an 
interest^  he  is  bound;  notwithstanding  the  &ct  that  an  exam- 
ination of  the  record  would  have  disclosed  the  existence  of  a 
prior  mortgage.     Campbell  v.  Frankem,  65  Ind.  591. 

Judgment  affirmed. 

Filed  Nov.  22,  ISSa 

On  Petition  for  a  Rehearing. 

Elliott,  J. — We  deem  it  only  necessary  to  notice  two 
points  made  in  the  argument  on  the  petition  for  a  rehearing, 
as  the  others  are  fully  covered  by  our  former  opinion. 

It  may  be  true,  as  appellant  now  contends,  that  it  was  error 
to  add  to  the  record  at  the  subsequent  term ;  but  we  are  un- 
able to  see  how  appellant  can  expect  to  have  a  complaint  made 
by  him  heeded  or  regarded.  The  change  in  the  record  was 
procured  by  him,  and  he  is  in  no  situation  to  complain.  If 
he  had  desired  to  question  the  course  pursued  by  the  court, 
he  should  have  adopted  a  very  different  line  of  action  from 
that  pursued  by  him ;  he  acquiesced  in  the  ruling  of  the  court 
without  objection  or  exception,  and  he  has,  on  this  branch  of 
the  case,  no  question  in  the  record. 

We  are  well  satisfied  that  the  representation  made  by  the 
appellant  to  the  appellee  that  the  mortgage  bought  by  the  lat- 
ter, and  upon  which  he  secured  title,  was  the  first  mortgage, 
estops  the  appellant  from  disturbing  appellee^s  title,  or  from 
recovering  money  from  him  on  account  of  the  mortgage  of 
an  antecedent  date.  The  representation  made  by  the  appel- 
lant was  one  upon  which  the  appellee  had  a  right  to  rely,  and 
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he  was  not  bound  to  look  behind  the  mortgage  represented  to 
him  to  be  the  first,  for  the  purpose  of  ascertaining  whether 
there  were  holders  of  apparent  equities  whom  it  was  neces- 
sary to  make  parties  to  the  foreclosure  suit. 

The  representation  estopped  the  appellant  from  asserting 
that  there  was  any  mortgage  anterior  in  date  to  that  sold  by 
him  to  the  appellee.  Having  once  affirmed  that  the  mortgage 
which  he  induced  the  appellee  to  buy  was  the  oldest,  he  can  not, 
in  the  &ce  of  that  representation,  be  heard  to  aver  that  there 
was  an  older  mortgage.  As  against  the  appellee,  he  can  not 
gainsay  what  he  said ;  he  can  not  bring  forth  a  mortgage 
older  in  date  for  any  purpose  whatsoever. 

A  representation  operates  to  estop  the  person  making  it 
from  denying  or  evading  the  legal  effect  of  the  fact  repre- 
sented to  exist.  An  estoppel  is  by  no  means  confined  to  the 
bare  existence  or  non-existence  of  the  fact,  but  extends  to  the 
legal  consequences  directly  and  legitimately  resulting  from  the 
fact.  We  have  not  made  the  estoppel  reach  beyond  the  effect 
of  the  representation.  The  legal  effect  of  the  estoppel  ex- 
tends to  appellee's  entire  conduct,  the  purchase  of  the  mort- 
gage, the  foreclosure  suit,  and  the  acquisition  of  title.  In  all 
rights  acquired  by  virtue  of  these  things,  he  is  entitled  to  pro- 
tection against  a  claim  founded  on  a  mortgage  anterior  in 
date.  Appellant  can  not  make  the  antecedent  mortgage  avail- 
able against  the  appellee  in  any  form.  Having  said  there  was 
no  such  thing,  he  can  not  now  say  there  was  such  a  thing.  In 
equity  and  in  law,  the  appellant  has  no  right  to  suggest  that 
there  was  such  a  mortgage.  In  no  shape  or  form  is  he  enti- 
tled to  benefit  from  it  to  appellee's  injury. 

Petition  overruled. 

FUed  Feb.  20, 1884. 
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No.  11,315 

Rothschild  v.  Raab. 

Married  Woman. — Promissory  Note, — Purchase  of  Personal  Property, — A 
promissory  note  executed  by  a  married  woman  for  the  price  of  peraooal 
property  purchased  by  her  while  the  act  of  March  25th,  1879,  concern- 
ing married  women  (Acts  1879,  p.  160),  was  in  force,  is  a  valid,  legal  and 
binding  contract. 

From  the  Superior  Court  of  Allen  county. 

Jl  Morris^  0,  H.  Aldrich  and  J.  M.  Barrett^  for  appellant 

jB.  ^ration  and  J.  M.  Robinson,  for  appellee. 

HowK,  C.  J. — In  this  case  the  appellee's  demurrer  to  the 
appellant's  complaint,  for  the  alleged  insuflBciency  of  the  fiwts 
therein  to  constitute  a  cause  of  action,  was  sustained  by  the 
court.  The  appellant  failing  to  amend  his  complaint,  judg- 
ment was  rendered  against  him  for  the  appellee's  costs. 

The  ruling  upon  the  demurrer  to  his  complaint  is  the  only 
error  assigned  here  by  the  appellant,  and  it  presents  for  our 
decision  the  single  question  of  the  suflBciency  of  his  cause 
of  action. 

The  complaint  counted  upon  a  promissory  note,  executed  by 
the  appellee  to  the  order  of  C.  L.  Hill  and  endorsed  by  him 
to  the  appellant,  of  which  note  the  following  is  a  copy : 
"  Fort  Wayne,  Ind.,  Dec.  13,  1880. 

"  Twelve  months  after  date,  I  promise  to  pay  to  the  order 
of  C.  L.  Hill,  out  of  my  separate  estaie^  forty-six  dollars  and 
eighty  cents,  with  interest  at  eight  per  cent,  per  annum  from 
maturity  and  attorney's  fees — value  received,  without  relief 
from  valuation  or  appraisement  laws.  The  drawers  and  en- 
dorsers severally  waive  presentment  for  payment,  protest  and 
notice  of  protest  and  non-payment  of  this  note.  The  instru- 
ment hereafter  mentioned  shall  remain  the  property  of  C. 
L.  Hill,  and  subject  to  his  direction  until  this  note  is  paid  in 
full.  No  credits  allowed  unless  endorsed  on  note  at  the  time 
payment  is  made — negotiable  and  payable  at  the  Hamilton 
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National  Bank  of  Fort  Wayne,  Indiana.    One  machine  man- 
ufiictured  by  Wheeler  and  Wilson. 

"(Signed)  Christina  Raab." 

In  his  complaint,  the  appellant  alleged,  inter  alia,  that  the 
note  in  suit  was  given  for  a  "  Wheeler  and  Wilson  sewing 
machine,^'  and  that,  in  executing  and  delivering  such  note, 
the  appellee  contracted  and  the  note  was  given,  in  reference 
to  the  personal  estate  of  the  appellee,  who  then  and  since  was 
a  married  woman ;  and  that  the  note  and  attorney's  fees  were 
due  and  unpaid.     Wherefore,  etc. 

It  will  be  observed  that  the  note  in  suit  was  executed  by 
the  appellee,  on  the  13th  day  of  December,  1880.  At  that 
time  the  act  of  March  25th,  1879,  concerning  married  wo- 
men, was  the  law  of  this  State,  prescribing  the  powers  of  a 
married  woman  to  enter  into  any  contract,  and  fixing  her 
liability  on  any  such  contract.  In  section  3  of  this  act  it 
was  provided  as  follows : 

"  A  married  woman  may  enter  into  any  contract  in  refer- 
ence to  her  separate  personal  estate,  trade,  business,  labor  or 
service,  and  the  management  and  improvement  of  her  sepa- 
rate real  property,  the  same  as  if  she  were  sole,  and  her  sep- 
arate estate,  real  and  personal,  shall  be  liable  therefor  on 
execution  or  other  judicial  process."     Acts  1879,  p.   160. 

It  is  claimed  by  appellee's  counsel,  that  this  section  of  the 
statute  did  not  authorize  a  married  woman  to  enter  into  a 
contract,  such  as  the  note  in  suit,  for  the  payment  of  the  price 
of  personal  property,  such  as  a  sewing  machine,  purchased 
by  her.  Doubtless  this  was  the  construction  given  by  the 
court  below  to  the  section  of  the  statute,  in  sustaining  the 
demurrer  to  appellant's  cause  of  action.  This  court,  how- 
ever, has  given  the  section  quoted  a  different  and  more  lib- 
eral construction.  In  Wulschner  v.  Sells,  87  Ind.  71,  the  suit 
was  against  a  married  woman  upon  a  promissory  note,  exe- 
cuted by  her  on  the  2d  day  of  March,  1880.  She  answered, 
setting  up  her  coverture ;  and,  to  this  answer,  the  plaintiff 
replied  specially  that  the  note  was  given  in  pursuance  of  a 
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contract  between  the  payees  and  the  maker,  in  reference  to 
her  separate  personal  property,  for  the  purchase  of  personal 
property  by  her  from  the  payees  for  her  own  use,  which  prop- 
erty was  delivered  to  her,  and  which  she  then  had.  In  con- 
sidering the  sufficiency  of  this  reply  to  withstand  a  demurrer, 
after  quoting  the  provisions  of  section  3,  above  quoted,  this 
court  said :  "  The  note  being  dated  March  2d,  1880,  there 
was  no  error  in  overruling  the  demurrer  to  the  reply/' 

The  case  cited  must  be  regarded  as  decisive  of  the  ques- 
tion that,  under  section  3,  above  quoted,  a  promissory  note 
executed  by  a  married  woman  for  personal  property,  pur- 
chased by  her  for  her  own  use,  is  a  valid  and  binding  con- 
tract, which  she  was  authorized  to  enter  into.  See,  also,  Haas 
V.  Shaw,  91  Ind.  384. 

For  the  reasons  given,  we  are  of  opinion  that  the  court 
erred  in  sustaining  the  appellee's  demurrer  to  the  appellant's 
complaint. 

The  judgment  is  reversed  with  costs,  and  the  cause  re- 
manded with  instructions  to  overrule  the  demurrer  to  the 
complaint,  and  for  further  proceedings  in  accordance  with 
this  opinion. 

Filed  Feb.  15, 1884. 


No.  11,038. 
FiSSE   ET  AL.   V.   KaTZENTIKE  ET  AL. 

Replevin  Bond. — Breach. — ComplairU, — In  a  suit  upon  a  bond  given  by 
the  defendant  in  replevin  to  enable  him  to  retain  the  goods,  the  com- 
plaint, alleging  a  judgment  requiring  the  delivery  of  half  of  a  stock  of 
goods,  worth  S400,  or  pay  that  sum,  and  for  costs,  and  for  breaches  a 
failure  to  deliver  the  goods  or  pay  the  value,  and  to  pay  the  costs. 

Heldj  that  the  complaint  did  not  show  it  to  be  impossible  to  deliver  the 
goods,  and  that  it  was  good  on  demurrer. 

Same. — Pleading. — Partial  Ariswer. — An  answer,  in  such  case,  to  the  whole 
complaint,  showing  that  the  defendant  was  willing  to  divide  said  goods 
and  deliver  half  thereof  as  ordered,  and  had  so  offered,  but  the  plaintiff 
refused,  is  bad,  because  it  shows  no  defence  as  to  the  non-payment  of 
the  judgment  for  costs. 
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€k>NTiNX7ANCE. — IVaciice, — Postponement  cf  Trials — An  affidavit  for  the  post- 
ponement of  a  trial  on  account  of  the  sudden  illness  of  the  defendant 
rendering  him  unable  to  be  present,  and  showing  that  he  is  an  impor- 
tant witness,  but  failing  to  show  that  he  has  any  delenoe,  or  the  facts  to 
which  he  will  testify,  is  not  sufficient 

From  the  Howard  Circuit  Court. 

J.   W.  Kern,  B.  F.  Harness,  J.  G.  Blaoklidge  and  W.  E. 
Blacklidgey  for  appellants. 

M.  Bell  and  W.  G.  Pxt/rdum,  for  appellee. 

CoLEBiCK,  C. — ^This  was  an  action  upon  a  written  under- 
taking executed  by  the  appellants  in  an  action  of  replevin 
brought  by  the  appellees  against  the  appellant  Fisse.  It  was 
given  to  enable  Fisse  to  retain  the  possession  of  the  property 
in  controversy  in  said  action  during  its  pendency,  as  au- 
thorized in  such  cases  by  the  statute.  The  complaint  in  this 
action,  after  reciting  that  the  appellees  had  commenced  an  ac- 
tion against  said  Fisse  in  the  Howard  Circuit  Court,  to  re- 
plevy a  certain  stock  of  tailoring  goods,  the  seizure  of  the 
property,  and  the  execution  of  said  written  undertaking,  a 
copy  of  which  was  filed  with  the  complaint,  averred  that  at 
the  October  term,  1872,  of  said  court,  the  action  was  tried  and 
determined  in  favor  of  the  appellees,  it  being  adjudged  that 
they  were  the  owners  and  entitled  to  the  possession  of  one- 
half  of  said  property,  which  Fisse  was  ordered  by  the  court  to 
return  to  them ;  that  said  property  was  of  the  value  of  $400, 
and  that  Fisse  had  failed  to  return  the  property  to  them,  or 
pay  its  value,  as  fixed  by  the  court,  or  any  part  thereof,  and 
had  failed  to  pay  the  costs  of  said  action  amounting  to  $20, 
for  which  judgment  had  been  rendered  in  their  favor  against 
him.  Wherefore  they  prayed  judgment,  etc. 
-  To  this  complaint  separate  demurrers,  alleging  insufficiency 
of  facts,  were  filed  by  the  appellants  and  overruled.  There- 
upon they  filed  their  joint  answer  in  two  paragraphs.  Fisse 
filed  a  separate  answer  in  one  paragraph,  to  which  a  demurrer 
was  sustained.  A  reply  to  the  second  paragraph  of  said  joint 
answer  was  filed,  consisting  of  two  paragraphs,  to  the  second 
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of  which  a  demurrer  was  overraled.  The  case  was  tried  by 
the  court,  resulting,  over  a  motion  for  a  new  trial,  in  a  judg- 
ment in  favor  of  the  appellees  for  $221.60. 

The  errors  assigned  are  the  rulings  of  the  court  on  said 
several  demurrers,  and  on  the  motion  for  a  new  trial.  The 
only  objection  presented  by  the  appellants  to  the  complaint 
is  that  the  judgment  therein  mentioned  was  one  that  could 
not  be  complied  with,  as  it  was  impossible  for  Fisse  to  re- 
turn to  the  appellees  the  one-half  of  the  property  that  was 
ordered  to  be  returned.  We  can  not  say  from  the  allegations 
in  the  complaint  that  the  property  could  not  have  been 
equally  divided.  For  aught  that  therein  appears,  it  may  have 
been  susceptible  of  an  exact  division.  No  error  was  com- 
mitted in  overruling  the  demurrer  to  the  complaint. 

The  separate  answer  of  the  appellant  Fisse,  after  admitting 
the  execution  of  the  undertaking  and  the^  rendition  of  the 
judgment  referred  to  in  the  complaint,  averred  that  the  judg- 
ment so  rendered  was  one  that  could  not  be  complied  with,  it 
being  to  the  effect  that  Fisse  should  return  to  the  appellees 
one-half  of  the  goods  and  property  in  controversy  in  said  re- 
plevin suit,  and  did  not  describe  the  property  or  designate  by 
name,  or  otherwise,  which  half  thereof  should  be  returned, 
nor  provide  for  any  division  of  said  property,  and  that  Fisse 
could  not  at  any  time  tell  what  kind  of  a  division  of  the  prop- 
erty would  be  satisfactory  to  the  appellees;  that  the  appel- 
lant still  had  in  his  possession  all  the  property  involved  in 
said  action,  and  had  been  ready  and  willing  at  all  times,  and 
was  still  ready  and  willing,  to  comply  with  said  judgment  and 
order,  and  that  before  the  commencement  of  this  action  he  had 
informed  the  appellees  that  he  was  ready  and  willing  to  com- 
ply with  the  same,  and  they  refused  to  have  anything  to  dd 
with  the  property  so  ordered  and  adjudged  to  be  returned  to 
them ;  that  said  property  was  and  is  of  such  a  nature  that  the 
same  could  not  be  divided  into  halves  without  injury  thereto, 
and  from  the  wording  of  said  judgment  he  was  unable  to  tell 
whether  or  not  the  undivided  half  should  be  returned  to  the 
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appellees^  or  that  the  same  shoald  be  divided  into  two  equal 
parts,  and  one-half  thereof  returned  to  them ;  and  that  they 
wholly  refused  to  have  anything  to  do  with  said  property,  or 
render  him  any  assistance  whatever  in  relation  thereto. 

The  demurrer  to  this  paragraph  of  the  answer  was  prop- 
erly sustained.  The  conditions  of  the  undertaking  sued  upon 
were  as  follows :  "  Now  we  undertake  that  the  defendant  John 
H.  Fisse  shall  safely  keep  the  property ;  that  the  same  shall 
not  in  any  way  be  injured  or  damaged,  and  that  he  will  de- 
liver the  same  to  the  plaintiffs,  if  judgment  shall  be  rendered 
to  that  effect,  and  that  said  defendant  shall  pay  to  the  plain- 
tiffs all  such  sums  of  money  as  they  shall  recover  in  said  ac- 
tion/' These  conditions  were  in  exact  compliance  with  the 
requirements  of  the  statute,  R.S.  1881,  section  1270,  and  cov- 
ered and  embraced  the  costs  of  the  action.  The  breaches  as- 
signed in  the  complaint  were,  1st.  The  failure  of  the  appel- 
lants to  return  the  property  or  pay  its  value  as  found  by  the 
court.  2d.  Their  failure  to  pay  the  costs  of  the  action,  for 
which  judgment  had  been  rendered  in  favor  of  the  appellees. 
Each  condition  in  the  bond  was  a  separate  obligation,  distinct 
from  all  the  others,  and  for  the  failure  to  keep  any  one  of 
them  an  action  might  be  sustained.  Wells  Replevin,  sec.  413. 

This  paragraph  of  the  answer,  while  purporting  to  be  an 
answer  to  the  entire  complaint,  was  only  an  answer  as 
to  one  of  the  breaches  of  the  bond,  therein  assigned,  viz., 
the  fitilure  o{  Fisse  to  return  the  property  or  pay  its  value. 
It  was  no  answer  as  to  the  other  breach,  viz.,  his  failure 
to  pay  the  judgment  for  costs,  and  for  this  reason,  if  for 
no  other,  the  demurrer  was  properly  sustained.  It  is  settled 
by  the  decisions  of  this  court  that  an  answer  professing  to 
meet  the  entire  complaint,  when  it  only  amounts  to  a  partial 
answer,  is  subject  to  demurrer. 

The  ruling  of  the  court  upon  the  demurrer  to  the  second 
paragraph  of  the  reply  to  the  second  paragraph  of  the  joint 
answer  of  the  appellants,  although  embraced  in  the  assign- 
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ment  of  errors^  is  not  discussed  by  the  appellants  in  their 
brief,  and,  therefore,  will  not  be  considered  by  us. 

The  last  error  assigned  is  the  overruling  of  the  motion  for 
a  new  trial.  Several  reasons  were  assigned  in  support  of  the 
motion,  but  the  only  one  of  them  that  is  urged  or  discussed 
by  the  appellants  in  this  court  relates  to  the  overruling  of  a 
motion  that  was  made  by  the  appellant  Fisse  for  a  postpone- 
ment of  the  trial  of  the  action.  The  motion  was  based  upon 
the  affidavit  of  John  H.  Fisse,  Jr.,  a  son  of  the  appellant,  in 
which  he  stated  that  his  father  was  sick  and  confined  to  his 
bed,  the  exact  nature  of  which  sickness  was  unknown  to  af- 
fiant ;  that  said  appellant  was  taken  sick  the  night  preceding 
the  making  of  the  affidavit,  and  that  by  reason  of  said  sick- 
ness he  was  unable  to  leave  his  home  or  attend  business,  but 
his  sickness  was  not  of  such  a  nature  as  to  require  the  attend- 
ance of  a  physician ;  that  he  was  the  principal  defendant  in 
the  action,  and  an  important  witness  therein,  and  that  it  could 
not  be  properly  tried  in  his  absence. 

It  has  been  often  decided  by  this  court  ^^  that  the  propriety 
of  refusing  or  granting  continuances  depends  so  much  upon 
the  discretion  of  the  court  to  whom  the  motion  is  made, 
that  it  must  be  a  very  strong  case  that  would  induce  this 
court  to  revise  a  decision  on  that  subject.*^  Deming  v.  Ferry, 
S  Ind.  418,  and  cases  there  cited.  See,  to  the  same  effect, 
Burkhart  v.  Merry,  88  Ind.  438.  The  presumptions  are  in 
iavor  of  the  action  of  the  court,  and  it  will  not  be  reversed 
unless  affirmatively  shown  to  have  been  wrong;  Pate  v. 
TaU,  72  Ind.  450. 

The  showing,  in  this  case,  was  insufficient.  It  did  not 
show  that  Fisse  had  any  defence  to  the  action.  Montgomery 
V.  Wiboriy  58  Ind.  591.  It  did  not  state  the  facta  to  which 
he  would  testify  if  present,  and  failed  to  show  that  it  was 
necessary  that  he  should  be  personally  present  at  the  trial  in 
order  that  he  might  advise  and  confer  with  his  counsel  dur- 
ing the  progress  of  the  trial.     Pak  v.  TaU,  supra. 
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No  error  was  committed  in  overruling  the  motion  for  a  new 
trial. 

Per  Curiam. — The  judgment  of  the  court  below  is  af- 
firmed, at  the  costs  of  the  appellant. 

FUed  Feb.  16, 1884. 


No.  10,063. 
DtJBINOER  V.   MOSCHIKO. 


^?  Lj. 


JUDOMENT. — Fraud  in  Obtaining. — Service  of  I^veess. — Non-EesidenL — Jtcris- 
dictixrn. — Where,  by  fraud,  one  induces  another  to  go  to  another  State,  in 
order  to  have  service  of  process  upon  him,  the  latter  can  safely  ignore 
tlie  proceedings,  and  succesHfuUy  resist  a  suit  upon  any  judgment  thus 
obtained;  but  a  request  to  go  to  the  other  State  and  defend  a  suit  in 
attachment  actually  pending  is  not  a  fraudulent  device. 

Same. — C(mpromi9e,--^Agreemjent  to  Dismiss  Action, — Where,  by  an  agree- 
ment to  dismiss  hb  cause,  made  upon  adjustment  of  the  matter  in  dis- 
pute, and  a  subsequent  assurance  that  he  had  dismissed  it,  a  plaintiff 
misled  the  defendant  so  that  he  did  not  appear,  whereby  a  judgment  by 
default  was  obtained,  the  defendant  can  successfully  resist  a  suit  upon 
the  judgment,  for  fraud  in  procuring  it. 

Evidence. — Copy  of  Letter. — It  was  agreed,  in  open  court,  between  counsel, 
that  the  defendant  would,  without  notice,  produce,  before  the  trial  be- 
gan, all  papers  and  letters  in  his  possession  relating  to  the  case.  A  let- 
ter from  the  plaintiff  to  hiha,  which  would  have  Jbepn  proper  evidence, 
was  not  produced.  Upon  proof  that  the  letter  was  m»iled  and  stamped, 
properly  addressed  to  the  defendant,  with  direction  for  its  return  if  not 
called  for  in  ten  days,  and  that  it  was  not  returned,  the  plaintiff  of- 
fered a  press  copy  of  it,  taken  when  it  was  written. 

HeUdi  that  the  copy  was  admissible. 

From  the  Jennings  Circuit  Court. 

J.  D.  New,  T.  G.  Batchelor,  J.  New,  J,  8.  Danean,  G.  W. 
Smith  and  /.  R.  WiUon,  for  appellant. 
A.  O.  Smithy  for  appellee. 

Black,  C.-^The  i^ppellant  sued  the  appellee  in  the  court 
below  upon  a  judgment  recovered  December.  19th,  1877,  by 
the  former  against  the  latter,  in  the  court  of  common  pleas 
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of  Hamilton  county,  Ohio,  for  a  certain  sum.  The  defend- 
ant answered,  admitting  the  recovery  of  the  judgment,  and 
alleging  that  it  was  obtained  by  the  fraud  of  the  plaintiff; 
that  at  and  for  ten  years  before  the  time  of  its  rendition  the 
defendant  was,  and  he  still  continued  to  be,  a  resident  of  Jen- 
nings county,  Indiana;  that  during  said  time  the  plaintiff 
was,  and  he  still  was,  a  resident  of  Hamilton  county,  Ohio; 
that  at  the  date  of  the  rendition  of  said  judgment,  and  at  the 
commencement  of  the  suit  in  which  it  was  rendered,  the  de- 
fendant was  in  no  wise  indebted  to  the  plaintiff,  and  the 
former,  at  the  time  of  making  this  answer,  was  not  indebted 
to  the  latter  in  any  sum  ;  that  for  a  year  prior  to  the  rendi- 
tion of  said  judgment  the  defendant  had  a  contract  with  the 
plaintiff  to  furnish  him  at  Cincinnati,  Ohio,  fourteen  thou- 
sand staves ;  that  the  defendant  faithfully  performed  his  part 
of  the  contract,  but  the  plaintiff,  designing  to  cheat  and  de- 
fraud the  defendant  and  to  procure  said  judgment  against 
him  by  fraud,  upon  a  false  and  fraudulent  demand  growing 
out  of  said  contract  and  transaction,  caused  suit  to  be  insti- 
tuted against  him  in  the  common  pleas  court  of  Hamilton 
county,  Ohio,  on  a  pretended  and  fraudulent  claim  for  dam- 
ages and  for  money  falsely  claimed  to  be  due  the  plaintiff, 
and  therein  su^d  out  of  said  court  a  writ  of  attachment,  and 
caused  to  be  attached  a  certain  quantity  of  staves  shipped  by 
the  defendant  to  one  Nicholas  Budd,  at  Cincinnati ;  that  the 
defendant,  to  defend  against  said  attachment,  went  to  Cincin- 
nati, at  the  request  of  the  plaintiff,  who  thereupon  dismissed 
his  said  attachment  proceedings,  and  caused  the  defendant  to 
be  served  with  process  in  said  suit ;  that  after  the  service  of 
process,  and  on  the  same  day  thereof,  the  plaintiff  and  the  de- 
fendant met  and  mutually  settled  all  differences  between  them 
concerning  said  contract  and  all  other  matters  between  them, 
and  thereupon  the  plaintiff  informed  the  defendant  that  the 
former  had  been  mistaken  in  his  accounts  when  he  brought 
suit,  and,  with  intent  to  cheat  and  defraud  the  defendant  and 
to  induce  him  not  to  defend  said  suit,  the  plaintiff  persuaded 
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and  prevailed  upon  the  defendant  not  to  employ  a  lawyer  to 
appear  and  defend  said  suit;  at  the  same  time  promising  and 
assuring  the  defendant  that  the  plaintiff  would  cause  it  to  be 
dismissed,  as  a  part  of  said  agreement  and  settlement,  and 
that  the  defendant  need  not  give  himself  any  further  concern 
about  it ;  that  the  defendant,  believing  the  plaintiff  was  act- 
ing in  good  &ith,  and  relying  on  his  promise  to  dismiss  said 
suit,  did  not  employ  counsel  to  defend  it,  but,  at  t&e  plaintiff 's 
request,  returned  to  the  defendant's  home  in  Jennings  county, 
Indiana;  that  the  plaintiff,  for  the  purpose  of  further 
deceiving  and  defrauding  the  defendant,  and  to  induce  him 
not  to  defend  said  suit,  and  to  put  him  off  his  guard,  did, 
within  ten  days  after  said  agreement  and  about  the  time  the 
cause  was  set  for  hearing,  write  to  the  defendant,  then  in  said 
Jennings  county,  that  the  plaintiff  had  dismissed  said  suit  as 
he  had  agreed  to  do ;  that  the  defendant,  relying  upon  the 
agreement  that  the  plaintiff  would  dismiss  the  suit,  and  upon 
his  statement  that  he  had  done  so,  gave  the  matter  no  further 
attention,  believing  all  the  time  that  the  suit  had  been  dis- 
missed until  the  bringing  of  this  suit;  whereas,  in  truth,  the 
plaintiff,  disregarding  said  agreement  to  dismiss,  and  intend- 
ing to  cheat  and  defraud  the  defendant,  caused  judgment  to 
be  taken  against  him  by  default  in  said  common  pleas  court, 
which  was*  the  judgment  sued  on  herein. 

Prayer  for  judgment  for  costs  and  that  said  judgment  sued 
on  be  declared  fraudulent  and  void,  and  for  all  proper  relief. 

A  demurrer  to  this  pleading  for  want  of  sufficient  facts  to 
constitute  a  defence,  was  overruled. 

A  reply  in  denial  having  been  filed,  the  cause  was  tried  by 
jury,  the  verdict  being  for  the  defendant.  A  motion  for  a 
new  trial  was  made  by  the  plaintiff  and  was  overruled,  and 
judgment  was  rendered  that  the  plaintiff  take  nothing,  and 
that  the  defendant  recover  costs. 

The  assignment  of  errors  questions  the  action  of  the  court 
Vol.  93.-32 
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in  overruling  the  demurrer  to  the  answer,  and  in  overruling 
the  motion  for  a  new  trial. 

If  the  answ^er  had  not  shown  fraud  in  the  procurement  of 
the  judgraent  after  the  Ohio  court  obtained  jurisdiction  of 
the  person  of  the  defendant,  the  answer  would  have  been  in- 
sufficient, for  while  we  think  that  if  the  plaintiff  by  his  fraud 
induced  the  defendant  to  go  w^ithin  the  jurisdiction  of  the 
Ohio  court  for  the  purpose  of  obtaining  service  of  process 
upon  the  defendant,  and  the  court's  jurisdiction  of  his  person 
was  thus  obtained,  the  defendant  would  not  need  to  appear  in 
that  court  and  show  this  abuse  of  its  process,  but  might  set 
up  such  fraud  as  a  defence  to  the  action  brought  in  this  State 
upon  the  judgment  (Dunlap  v.  Cody,  31  Iowa,  260;  7  Am. 
R.  129),  yet  it  was  not  shown  by  this  answer  that  the  plain- 
tiff used  any  force  or  false  representations  or  suppression  of 
the  truth  for  the  purpose  of  getting  the  defendant  within  the 
jurisdiction  of  the  Ohio  court,  or  that  he  was  induced  to  go 
within  that  jurisdiction  by  force  or  fraud.     He  went  at  the 
request  of  the  plaintiff  to  defend  against  attachment  pro- 
ceedings instituted  by  the  plaintiff  against  certain  property, 
it  not  being  shown  that  the  defendant  was  the  owner  thereof 
and  it  not  being  shown  that  anything  was  fraudulently  said 
or  done  with  the  intent  to  induce  him  to  go  within  the  juris- 
diction of  the  court  for  the  purpose  of  serving  process  upon 
him.     We  do  not  think  that  upon  the  facts  here  alleged  the 
appellee  could  have  sustained  an  action  for  damages  on  the 
ground  of  his  having  been  fraudulently  induced  to  leave  his 
home  and  go  to  Ohio,  or  that  he  could  have  appealed  suc- 
cessfully to  the  Ohio  court  to  set  aside  the  service  of  the  pro- 
cess on  the  ground  of  a  violation  of  the  integrity  thereof,  or 
that  the  answer  sufficiently  shows  a  defence  to  the  action  on 
the  judgment  on  the  ground  that  jurisdiction  of  the  person 
of  the  defendant  was  fraudulently  obtained. 

But  that,  without  any  fraud  in  the  obtaining  of  jurisdic- 
tion, the  equitable  defence  of  the  procurement  of  the  judg- 
ment by  fraud  was  well  pleaded,  is  sufficiently  settled.    See 
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Nealis  v.  DkkSy  72  Ind.  374 ;  Cavanaugh  v.  Smith,  84  Ind. 
380 ;  Hogg  v.  Link,  90  Ind.  346 ;  Freeman  Judg.,  sec.  576. 

On  the  trial  the  appellant  offered  in  evidence  a  certain  pa- 
per, offering  first  to  prove  that  it  was  a  true  copy  of  a  letter 
taken  by  letter-press  at  the  time  the  letter  was  written  by  the 
plaintiff,  at  the  date  thereof,  in  Cincinnati,  Ohio,  and  placed 
in  a  sealed  envelope  and  addressed  to  Nicholas  Moschino,  at 
Six  Mile,  Jennings  county,  Indiana,  that  being  the  defend- 
ant's address ;  that  he  put  the  letter  so  enveloped  and  sealed, 
with  a  three  cent  postage  stamp  on  the  envelope,  in  the  post- 
office  at  Cincinnati,  at  the  date  given  in  the  letter;  that  across 
and  on  the  outside  of  said  envelope  he  wrote  the  words,  "  If 
not  called  for  in  ten  days  return  to  Coelestin  Duringer,  Cin- 
cinnati, Ohio;'^  that  said  letter  had  never  been  returned  to 
the  appellant,  whose  address  and  home  "  during  all  said  pe- 
riod'' was  Cincinnati,  Ohio.  On  objection  by  counsel  for  the 
appellee,  this  offered  evidence  was  excluded. 

Said  letter  had  not  been  produced  by  the  appellee,  and  no 
notice  had  been  Served  upon  him  by  the  plaintiff  for  the  pro- 
duction of  papers  or  letters  from  the  plaintiff  to  the  defend- 
ant, for  inspection  or  to  be  used  upon  the  trial ;  but  it  had 
been  agreed  in  open  court,  in  the  hearingof  the  judge  thereof, 
between  counsel  for  the  appellant  and  counsel  for  the  appel- 
lee, that  all  papers  or  letters  relating  to  the  case  in  the  pos- 
session or  under  the  control  of  the  appellee,  would  be  pro- 
duced before  going  into  the  trial  by  the  appellee,  without  any 
notice  for  the  production  thereof;  and  the  original  of  said 
letter  had  not  been  produced. 

The  letter-press  copy  so  offered  read  as  follows : 

"  Cincinnati,  March  15th,  1877. 
"  Mr.  Nick  Moschino, 

"  Hardenburg,  Jennings  County,,  Ind. 
"  I  hereby  notify  you  that  you  have  not  filed  your  answer 
in  suit  I  brought  against  you  in  Cincinnati,  in  court  of  Ham- 
ilton county,  Ohio.     I  will  hereby  tell  you  that  I  will  give 
you  time  till  the  1st  day  of  May,  1877,  to  file  your  answer  in 
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suit  brought  by  me  against  you ;  or  come  and  settle  your  af- 
fair with  me  in  a  friendly  manner ;  if  not,  I  will  be  compelled 
to  push  the  suit  in  court  of  Hamilton  county,  Ohio.  Hope 
you  will  come  and  settle  your  affair  with  me. 

"  Your  friend, 

"  COELESTIN  DURIKGEB." 

The  evidence  showed  that  the  appellee  was,  on  the  2d  of 
February,  1877,  served  with  process  in  said  action  in  which 
the  judgment  sued  on  was  rendered;  that  a  defeult  for  fiiilure 
to  answer  was  entered  on  the  3d  of  March,  1877,  and  that  the 
cause  came  on  for  hearing  on  the  9th  of  December,  1877,  and 
the  judgment  was  then  rendered. 

The  appellee  and  another  witness  had  testified  that  a  few 
days  after  the  appellee  returned  from  Cincinnati  he  received 
a  letter  from  the  appellant,  which  was  lost,  in  which  he  stated 
that  he  had  dismissed  the  suit,  and  the  appellee  had  testified 
that  this  was  the  only  letter  he  received  from  the  appellant 
after  said  return.  The  appellant  had  testified  that  he  never 
wrote  to  the  appellee,  or  to  any  one,  that  he  had  dismissed 
the  suit,  but  that  he  had  written  him  a  letter  on  the  15th  of 
March,  1877. 

There  can  be  no  doubt  that  if  the  paper  offered  in  evidence 
and  excluded  had  been  the  original  letter,  it  would  have  been 
error  to  reject  it.  The  letter-press  copy  was  secondary  evi- 
dence. Had  the  way  for  the  introduction  of  secondary  evi- 
dence been  opened  ? 

We  think  that  proof  of  due  notice  from  the  appellant  to  the 
appellee  to  produce  "all  papers  or  letters  relating  to  the  case 
in  the  possession  or  under  the  control  of"  the  appellee,  with 
suflBcient  evidence  to  charge  him  with  the  possession  of  this 
letter,  and  the  failure  of  the  appellee  to  produce  it,  would 
have  authorized  the  introduction  of  the  copy.  Whart.  Ev., 
section  154  and  note. 

The  agreement  of  the  parties  shown  by  the  record  was 
equivalent  to  such  a  notice,  and  in  connection  with  the  offer 
to  introduce  the  copy  there  was  an  offer  of  evidence,  sufficient. 
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if  believed,  to  charge  the  appellee  with  having  received  the 
letter.  We  have  no  doubt  that  the  court  erred  in  excluding 
the  letter-press  copy. 

The  only  other  question  discussed  by  counsel  relates  to  the 
giving  of  a  certain  instruction  to  the  jury,  in  which  the  court 
construed  a  certain  written  contract.  The  contract  was  one 
in  relation  to  cooper's  materials,  and  contained  expression^  as 
to  the  meaning  of  which  evidence  would  be  admissible  of 
usageof  trade  and  of  the  course  of  business  between  the  parties. 
In  the  absence  of  such  evidence,  it  would  be  the  duty  of  the 
court  to  construe  the  contract  according  to  the  ordinary  mean- 
ing of  the  words,  but  so  far  as  the  meaning  was  aflFected  by 
evidence,  that  far  the  determination  of  the  meaning  should  be 
left  to  the  jury.  Asa  new  trial  must  be  granted  for  the  error 
above  indicated,  we  will  refrain  from  saying  what  construction 
should  be  placed  on  the  instrument  if  there  should  be  no  such 
evidence  introduced,  except,  as  above  stated,  that  it  should  be 
construed  according  to  the  ordinary  signification  of  the 
language.     The  judgment  should  be  reversed. 

Per  Curiam. — Upon  the  foregoing  opinion,  it  is  ordered 
that  the  judgment  be  reversed,  at  the  costs  of  the  appellee, 
and  the  cause  is  remanded  for  a  new  trial. 

FUed  Feb.  22, 1884. 


No.  11,160. 
Dukes  v.  Working  et  al. 

Drainage.— Cbrf  of  ImprovemenL — Expense  Exceeding  Benefits, — Dismissal  of 
lyoceedings. — Where  proceedings  are  institated  and  prosecuted,  in  the 
circuit  court,  for  the  purposes  of  drainage,  and  a  remonstrance  is  filed 
thereto,  if,  upon  the  hearing  had,  the  court  finds  for  the  remonstrants 
that  it  is  not  practicable  to  accomplish  the  proposed  drainage  without 
the  expense  exceeding  the  aggregate  benefits,  then,  under  section  4276, 
B.  S.  1881,  **  the  proceedings  shall  be  dismissed/' 

Same.— /Sjoecioi  Proceeding. — Exceptions  to  Findings, — AsaignmerU  of  Errors. — 
Supreme  Court. — A  proceeding  under  the  act  of  April  8th,  1881,  concern- 
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ing  drainage  (sections  4273  to  4284,  B.  8.  1881),  is  not  a  civil  action, 
but  a  special  proceeding,  to  which  none  of  the  provisions  of  the  civil  code 
are  applicable,  unless  made  so  bj  the  terms  of  the  statute  under  which 
the  proceeding  is  had.  The  proper  mode  of  reserving  questions  upon 
the  evidence  for  the  decision  of  the  Supreme  Court,  in  such  a  proceeding, 
is  b7  saving  exceptions  to  the  findings  of  the  circuit  court;  and  tlie 
proper  assignments  of  error,  for  presenting  such  questions,  are  those 
which  are  predicated  upon  such  exceptions. 

From  the  Miami  Circuit  Court. 

PT.  E.  Mowbray  and  (7.  R.  Pence,  for  appellant. 

/.  L.  Farravj  J.  Farrar  and  W.  C.  Farrar,  for  appellees. 

HowK,  C.  J. — This  was  a  proceeding  by  the  appellant,  in 
the  circuit  court,  under  the  provisions  of  the  act  of  April 
8th,  1881,  concerning  drainage.  Sections  4273  to  4284,  R. 
S.  1881.  On  the  16th  day  of  December,  1882,  the  appellant 
filed,  in  the  court  below,  his  verified  petition,  under  section 
4274,  praying  for  certain  drainage  described  therein.  After- 
wards, on  January  2d,  1883,  proof  of  posting  notices  of  the 
presentation  of  such  petition,  as  required  in  section  4275, 
having  been  made  by  the  appellant,  the  court  made  an  order 
referring  the  matter  to  the  commissioners  of  drainage,  and 
fixing  therein  the  time  and  place  of  their  meeting,  and  the 
time  when  they  should  make  their  report.  On  the  15th  day 
of  January,  1883,  the  commissioners  of  drainage  made  to  the 
court  their  verified  report  in  the  matter  of  the  appellant's  pe- 
tition. Thereupon  the  appellees,  sixteen  in  number,  filed 
their  verified  remonstrance  against  such  report,  for  the  fol- 
lowing causes :  Because  they  were  each  assessed  too  much 
compared  with  other  lands  assessed  or  benefited ;  and  because 
the  proposed  work  would  neither  improve  the  public  health, 
nor  benefit  any  public  highway  of  the  county,  nor  be  of  pub- 
lic utility;  and  because  the  assessment  of  benefits  to  make 
the  proposed  ditch  greatly  exceeded  any  and  all  benefits  to 
be  derived  therefrom. 

The  matters  arising  under  the  remonstrance  were  heard  by 
the  court,  and  the  court  found  for  the  remonstrants,  that  there 
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was  inequality  in  the  assessments  of  benefits,  and  that  it  was 
impossible  to  equalize  such  assessments^  as  there  were  not 
lands  enough  assessed  too  low  upon  which  the  excess  of  the 
other  assessments  could  be  placed.  The  court  also  found  for 
the  remonstrants  that  the  amount  of  the  assessed  benefits^ 
which  was,  by  the  report  of  the  commissioners^  equal  to  the 
estimated  cost  of  construction,  was  greater  than  the  actual 
benefits  to  all  the  lands  assessed.  The  appellant  excepted  to 
these  findings  of  the  court;  and  over  his  motion  for  a  new 
trial  the  court  rendered  judgment,  dismissing  his  petition. 

The  overruling  of  his  motion  for  a  new  trial  is  the  only 
error  assigned  by  the  appellant  in  this  court.  In  this  mo- 
tion the  only  causes  for  such  new  trial  were  that  the  finding 
of  the  court  was  not  sustained  by  sufficient  evidence  and  was 
contrary  to  law. 

It  is  very  doubtful,  at  least,  if  the  error  assigned  by  the 
appellant,  in  this  case,  is  sufficient  to  present  any  question 
for  the  decision  of  this  court.  This  is  not,  in  any  proper 
sense,  a  civil  action.  It  is  a  special  proceeding,  authorized 
by  the  General  Assembly  for  certain  well  defined  purposes. 
To  such  a  proceeding,  none  of  the  provisions  of  the  civil 
code  seem  to  be  applicable,  unless  made  so  by  the  terms  of 
the  statute  authorizing  the  proceeding.  Hays  v.  Tippy,  91  Ind. 
102  ;  Anderson  v.  Caldwell y  91  Ind.  451 ;  Indianapolis,  etc.,G, 
Il.Oo,y,Gh7^istian,ante^  p.  360.  By  analogy  with  other  statutory 
proceedings,  it  would  seem  that  in  such  a  case  as  the  one  at  bar, 
no  motion  for  a  new  trial  is  contemplated  or  necessary  to  re- 
serve questions  upon  the  evidence,  and  that  the  only  proper 
mode  of  reserving  such  questions,  for  our  consideration  and 
decision,  is  by  saving  exceptions  to  the  findings  of  the  court. 
Beeber  v.  Sevan,  80  Ind.  31 ;  GouUer  v.  Coulter,  81  Ind.  542. 
It  would  seem,  also,  in  such  a  case,  that  the  only  proper  as- 
signments of  error  here,  for  the  purpose  of  questioning  the 
findings  of  the  court  upon  the  evidence,  would  be  such  as 
were  predicated  upon  the  exceptions  saved  to  such  findings. 

Waiving  this  point,  however,  in  the  case  in  hand,  as  the 
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appellant  did  except  to  the  findings  of  the  court,  and  as  the 
evidence  is  in  the  record,  we  proceed  now  to  the  considera- 
tion of  the  questions  discussed  by  appellant^s  counsel.  It  is 
first  insisted  by  counsel,  that  the  court  erred  in  its  finding, 
in  regard  to  the  inequality  in  the  assessments  of  benefits,  that 
it  was  impossible  to  equalize  such  assessments,  as  there  were 
not  lands  enough  assessed  too  low,  upon  which  the  excess  of 
the  other  assessments  could  be  placed.  This  finding  was  evi- 
dently made  under  the  fourth  statutory  cause  of  remon- 
strance. It  is  provided  in  section  4276  of  the  statute,  that 
if  the  finding  be  for  the  remonstrants,  upon  the  fourth  cause 
of  remonstrance,  "  the  court  shall  modify  the  assessment,  and 
equalize  the  same  as  justice  may  require.*'  It  is  very  clear 
that  the  judgment  below,  in  this  case,  does  not  rest  upon  the 
finding  in  regard  to  the  inequality  in  the  assessments  of 
benefits ;  and,  therefore,  we  need  not  consider  further  this 
finding  of  the  court. 

But  it  was  also  found  by  the  court  for  the  remonstrants, 
that  the  amount  of  the  assessed  benefits  was  greater  than  the 
actual  benefits  to  all  the  lands  assessed.  This  finding  was 
made  under  the  sixth  statutory  cause  for  remonstrance,  namely : 
"  That  it  is  not  practicable  to  accomplish  the  proposed  drain- 
age without  an  expense  exceeding  the  aggregate  benefit.**  Id 
section  4276  of  the  statute  it  is  provided:  "If  the  finding 
be  in  support  of  the  remonstrance  on  the  sixth  *  *  cause 
of  remonstrance  above  enumerated,  the  proceedings  shall  be 
dismissed.**  We  are  of  opinion  that  the  evidence  in  the  rec- 
ord abundantly  sustains  the  finding  of  the  court  on  the  sixtli 
statutory  cause  of  remonstrance,  and  that,  for  this  cause,  the 
appellant*s  petition  was  correctly  dismissed. 

We  find  no  error  in  the  record  of  this  cause  which  au- 
thorizes or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  19, 1884. 
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No.  8805. 

Short  v.  Sears. 

Sttbbogation.— iSAm^'a  Sale,— Rights  oj  Purehaser  where  Sale  is  Set  Aeide, — 
Where  a  sheriff's  sale  of  land  is  adjudged  invalid  and  set  aside,  the 
purchaser  in  good  faith  is,  hj  statute,  B.  S.  1881,  section  1084,  subro- 
gated to  the  lien  of  the  judgment  creditor  on  the  land,  for  the  amount 
paid  bj  him. 

From  the  Lawrence  Circuit  Court. 
N.  Grooke  and  8.  W.  Shorty  for  appellant. 
G.  W.  Friedleyy  W.  B.  Gardiner  and  8.  H.  Taylor,  for  ap- 
pellee. 

Elliott,  J. — The  facts  stated  in  the  special  finding  may  be 
thus  summarized:  On  the  23d  day  of  April,  1875,  Margaret 
Stotts  recovered  a  judgment  against  Samuel  W.  Short  for 
$1,500.  At  the  time  of  the  recovery  of  the  judgment  Short 
was  a  resident  of  Knox  county,  Indiana ;  the  cause  in  which 
judgment  was  rendered  went  to  Daviess  county  by  change  of 
venue ;  Short  had  personal  and  real  property  in  Knox  county 
when  the  judgment  was  rendered,  and  was  the  owner  of  lot 
67,  in  the  town  of  Bedford,  Lawrence  county,  until  Decem- 
ber 8th,  1879;  on  the  1st  day  of  May,  1878,  the  clerk  of 
Daviess  county  issued  to  the  sheriff  of  Lawrence  county  an 
execution  upon  the  judgment  against  Short;  the  execution 
was  received  by  the  sheriff  on  the  14th  day  of  May,  1878 ;  at 
that  date  Short  had  no  personal  property  in  Lawrence  county, 
nor  has  he  since  had ;  the  sheriff  levied  on  and  sold  lot  67, 
after  due  advertisement,  to  the  appellee,  for  the  sum  of  $1,- 
400,  and,  on  the  expiration  of  the  year  allowed  for  redemp- 
tion, executed  a  deed.  Prior  to  sale  the  sheriff  caused  the  lot 
to  be  appraised,  and  the  appraisement  put  on  it  was  $2,500, 
but  from  this  sum  was  deducted  $400  as  the  value  of  the  wife^s 
inchoate  interest;  except  as  to  the  statement  of  the  value  of 
the  wife^s  interest  the  report  of  the  appraisers  is  in  the  usual 
form.     At  the  time  of  the  sale  Short  had  a  wife,  but,  as  the 
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finding  recites,  "  she  had  no  interest  in  fact  in  said  real  es- 
tate, and  no  lien  or  encumbrance  thereon,  having  only  an  in- 
choate right  which  might  ripen  into  an  interest  in  case  of  the 
husband's  death."  The  conclusions  of  law  stated  by  the  court 
on  the  finding  read  as  follows: 

"  1st.  The  inchoate  right  of  the  wife  which  may  ripen  into 
an  interest  in  case  she  survives  her  husband  is  not  a  lien  or 
encumbrance  to  be  considered  in  the  appraisement  of  real 
estate  upon  which  execution  has  been  levied  by  the  sherifil 

"  2d.  That  the  real  estate  was  not  sold  for  two-thirds  of  its 
value. 

"  3d.  That  the  real  estate  not  having  been  sold  for  two- 
thirds  of  its  appraised  value,  the  sale  ought  to  be  set  aside. 

"4th.  The  defendant  is  entitled  to  have  a  judgment  in  this 
action  against  the  plaintiff  for  the  amount  of  his  purchase- 
money,  with  interest,  and  to  have  the  same  declared  a  lien 
upon  said  real  estate,  and  in  case  of  the  non-payment  of  the 
said  sum  within  a  reasonable  time  to  be  fixed  by  the  court, 
that  an  order  of  sale  Issue  for  the  sale  of  said  real  estate  to 
satisfy  said  judgment,  interest,  costs,  and  accruing  costs.'' 

The  exception  upon  which  the  case  comes  to  us  is  that 
taken  to  the  fourth  conclusion  of  law  stated  by  the  (K)urt 
The  only  question  which  we  consider  or  decide  is  that  pre- 
sented by  this  exception.  This  we  are  careful  to  say  in  order 
to  prevent  a  possible  misconception  of  our  decision. 

In  our  opinion,  the  trial  court  correctly  stated  the  law. 
A  purchaser,  at  a  sheriff's  sale,  who  buys  in  good  faith,  and 
pays  money  which  goes  to  the  discharge  of  a  judgment  lien 
on  the  execution  defendant's  land,  is  entitled  to  be  subrogated 
to  the  lien  of  the  judgment  creditor.  This  is  a  general  prin- 
ciple of  equity,  and  is  not  dependent  alone  upon  statutory 
law.  Our  cases  very  early  held  that  a  purchaser  might  re- 
cover in  equity  from  the  execution  defendant  the  amount 
paid  on  his  bid,  and  a  long  line  of  decisions  has  maintained 
this  doctrine.  3Iuir  v.  Craig,  3  Blackf.  293  (25  Am.  Dec.  Ill) ; 
Dunn  V.  Frazier,  8  Blackf  432 ;  Preston  v.  Harrison,  9  lud.  1 ; 
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Pennington  w.Clifiony  10  Ind.  172 ;  Hawkins  v.  Miller^ 26  Ind. 
173 ;  WeBterfidd  v.  WiUiamSy  59  Ind.  221 ;  Goan  v.  Grimes,  63 
Ind.  21 .  The  rule  has  not  been  confined  to  a  right  to  a  personal 
judgment  against  the  debtor^  but  has  been  extended,  as  in 
justice  and  equity  it  should  be,  to  a  right  to  the  lien  of  the 
judgment  paid  by  the  bid.  Bunis  v.  Goh,  7  Blackf.  265  (41  Am. 
Dec,  226)  ;  Seller  y  Lingerman,  24  Ind.  264 ;  Muir  y.Berkshirey 
52  Ind.  149 ;  Ruy  v.  Detchony  79  Ind.  56 ;  Carver  v.  Howard^ 
92  Ind.  173.  There  are  many  cases  in  other  courts  sustaining 
the  rule  declared  by  our  cases.  Sheldon  Sub.,  sections  38  and 
39,  vide  authorities  in  note. 

Our  decision  need  not,  however,  be  rested  on  this  general 
principle  of  equity  alone,  although  that  would,  of  itself,  be 
a  firm  foundation.  The  statute  declares  in  very  broad  terms 
this  general  rule.  R.  S.  1881,  sec.  1084 ;  Walton  v.  Cox,  67  Ind. 
164 ;  Reily  v.  Burton,  71  Ind.  118.  "As the  statute  isa  remedial 
one  and  in  furtherance  of  a  salutary  and  long  recognized  rule^ 
it  ought  to  receive  a  liberal  construction. 

It  is  true  that  there  is  no  warranty  in  judicial  sales.  Neal  v. 
Gina8py,o6  Ind.  451  (26  Am.  R.  37) ;  Brunner  v.  Brennan^. 
49  Ind.  98 ;  Stale,  ex  rd.,  v.  Prime,  54  Ind.  450.  But  this  rule 
has  no  application  to  cases  where  the  purchaser  is  asserting 
his  rights  against  the  execution  debtor  or  his  property.  It 
was  framed  for  and  applies  to  a  very  different  class  of  cases.. 

Judgment  affirmed. 

Filed  Dec.  18, 1883.    Petition  for  a  rehearing  overruled  Feb.  23, 1884. 


No.  10,968. 
EVANSVILLE    AND    TeRRE    HaUTE    RaILROAD    CoMPANY 

V.  Willis  et  al. 

Bailroad. — FeTicmg. — Stock  Killed. — A  railroad  company  is  not  required 
by  the  statute,  section  4031,  R.  S.  1881,  to  fence  its  road  at  places  where 
such  fence  interferes  with  its  own  rights  in  operating  its  road  or  trans- 
acting its  business,  nor  where  the  rights  of  the  public  in  travelling  or 
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doing  business  with  the  company  are  interfered  with,  or  where  such 
fencing  would  imperil  the  lives  of  its  employees,  and  no  recovery  can 
be  had  under  the  statute  for  stock  killed  by  its  locomotives  or  cars  at 
such  places  on  the  line  of  its  road. 

From  the  Sullivan  Circuit  Court. 

A.  Igkhart,  J.  E,  Iglehart  and  E,  Taylor,  for  appellant. 

/.  B.  PaMon,  J,  T.  Hays,  J.  T.  Beaaley  and  H.  J.  Hays,  for 

appellees. 

Hammond,  J. — ^This  was  an  action  by  the  appellees  against 
the  appellant  to  recover  damages  for  killing  a  mule  by  the 
appellant's  locomotive  and  cars,  between  the  switch  at  Car- 
lisle station  and  a  bridge  fn  Sullivan  county,  where  the  rail- 
road was  not  securely  fenced. 

The  appellant  answered  by  a  general  denial,  and  also  by  a 
special  paragraph,  alleging  that  the  injury  complained  of  oc- 
curred near  the  town  of  Carlisle,  at  or  near  a  point  on  the 
railroad  track  where  it  connects  with  a  switch,  used  by  the 
appellant  for  switching  cars  and  trains  of  cars  from  and  to 
the  main  track  of  the  railroad;  that  it  would  be  inconvenient 
and  impracticable  to  fence  the  railroad  at  said  place,  or  to 
build  cattle-guards  there,  for  the  reason  that  if  such  fence  or 
cattle-guards  were  there,  they  would  interfere  with  the  free 
use  and  enjoyment  of  said  railroad,  and  switching  privileges 
therewith  connected,  by  the  appellant,  its  servants,  employees 
and  the  public  dealing  with  it,  and  that  the  same  would 
greatly  endanger  the  lives  of  said  employees  operating  trains 
of  cars  on  said  road,  and  in  switching  the  same  from  said 
main  track  to  and  from  said  switch. 

The  appellees  replied  in  denial  of  the  special  paragraph 
of  the  answer.  There  was  a  trial  by  jury;  verdict  for  ap- 
pellees ;  motion  for  a  new  trial  overruled,  and  exceptions ;  and 
judgment  on  the  verdict. 

The  evidence  in  the  case  establishes  the  following  facts : 
At  and  north  of  the  town  of  Carlisle,  the  appellant's  rail- 
road runs  north  and  south.  There  are  at  that  station  two 
side  tracks,  one  on  either  side  of  the  main  track,  each  con- 
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necting  with  the  main  track  at  a  switch  target  north  of  the  de- 
pot. The  depot  is  situated  between  the  main  track  and  the 
west  side  track.  West  of,  and  near  the  west  side  track,  be- 
tween the  depot  and  the  north  switch  target,  150  feet  south 
of  said  target,  there  is  a  steam  flouring-mill,  which  receives 
and  ships  grain  and  flour  on  the  appellant's  cars.  There  is 
a  wagon  road  from  the  mill  to  the  side  track,  which  is  used 
by  teams  in  loading  and  unloading  at  the  mill  and  on  and 
off  cars  standing  on  the  side  track.  Each  of  the  side  tracks 
is  used  by  the  appellant  in  transacting  its  regular  business^ 
and  by  the  public  in  loading  and  unloading  freight.  Seven 
hundred  and  fifty  feet  north  of  the  switch  target  referred  to 
there  is  a  public  highway  running  nearly  east  and  west,  and 
passing  under  a  bridge  crossed  by  the  railroad  at  that  point. 
The  railroad  embankment  next  to  and  south  of  the  bridge 
is  from  fifteen  to  eighteen  feet  high,  and  gradually  lowers  to 
eight  feet  in  height  at  the  switch.  The  sides  of  the  embank- 
ment are  steep,  but  for  a  short  distance  near  the  switch  a  man 
can  walk  along  the  side  thereof.*  The  company's  right  of 
way  is  eighty  feet  wide,  forty  feet  on  either  side  of  the  cen- 
ter of  the  railroad  track.  Approaching  the  switch  from  the 
north  the  road  is  on  a  steep  up-grade,  which  continues  south 
of  the  switch.  An  average  freight  train  on  the  appellant's 
road  extends  from  the  switch  across  the  bridge  over  the  high- 
way, and  some  distajice  north  of  it. 

The  appellees'  mule  escaped  from  their  field  east  of  the 
railroad  and  north  of  the  highway,  and  from  said  highway 
entered  the  appellant's  right  of  way  and  went  south.  It  en- 
tered upon  the  railroad  track  about  150  feet  north  of  the 
switch,  and  thence  went  north  on  the  track  to  a  point  near 
the  south  end  of  the  bridge,  where  it  was  killed  by  the  loco- 
motive of  a  freight  train  at  11  o'clock  at  night,  when  it  was 
very  dark. 

The  evidence  shows  beyond  question  that  the  railroad  could 
not  be  fenced  along  the  side  tracks  without  materially  inter- 
fering with  the  business  of  the  company,  and  also  with  the 
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convenience  of  the  public  in  transacting  business  with  the 
railroad.  But  the  only  question  in  the  case  is  whether  the 
road  could  properly  have  been  fenced  between  the  switch  and 
the  bridge.  To  have  securely  fenced  it  at  that  place,  it  would 
have  required  a  cattle-guard  near  the  south  end  of  the  bridge 
and  another  at  or  near  the  switch.  The  evidence,  we  think, 
shows  without  conflict  that  a  cattle-guard  near  the  switch 
would  greatly  have  endangered  the  lives  of  the  appellant's 
employees  in  operating  its  trains.  The  up-grade  approaching 
the  switch  from  the  north  made  it  necessary  to  keep  the  train 
in  motion,  so  that  the  brakeman  who  threw  the  switch  had  to 
get  ofl^  the  train  a  considerable  distance  from  the  switch  be- 
fore reaching  it.  The  danger  to  the  person  thus  going  in  ad- 
vance of  the  train  arising  from  a  cattle-pit  and  cattle-guard 
to  be  passed  over  in  the  night,  or  in  ice  and  snow,  can  readily 
be  seen. 

The  facts  about  which  there  was  no  dispute  show,  we  think, 
that  cattle-guards  between  the  switch  and  the  bridge  would 
be  hazardous  to  the  safety  of  the  railroad  employees  in 
switching  cars  and  trains.  Under  the  circumstances,  the  rail- 
road was,  in  our  opinion,  excused  from  fencing  at  the  place 
in  question.  It  is  well  settled  law  that  a  railroad  company  is 
not  required  to  fence  its  road  where  such  fence  interferes  with 
its  own  rights  in  operating  its  road  or  transacting  its  business, 
nor  where  the  rights  of  the  public  in  travelling  or  doing  bus- 
iness with  the  company  are  interfered  with.  Indianapolis,  etc., 
R.  R.  Co.  v.  Oestel,  20  Ind.  231 ;  Jeffersonville,  etc.,  R.  R 
Go.  V.  Beatty,  36  Ind.  15;  Indianapolis,  etc.,  R.  R.  Co.  v. 
Christy,  43  Ind.  143;  Ohio,  etc.,  R.  W.  Co.  v.  Rowland,  50 
Ind.  349 ;  Indianapolis,  etc.,  R.  W.  Co.  v.  Crandall,  68  Ind. 
365;  Cincinnati,  etc.,  R.  R.  Go.  v.  Wood,  82  Ind.  593;  Pitls- 
burgh,  etc.,  R.  W.  Co.  v.  Bowyer,  45  Ind.  496 ;  Indianapolis, 
etc.,  R.  R.  Co.  v.  Kinney,  8  Ind.  402. 

If  a  railroad  company  is  not  required  to  fence  its  road 
where  the  rights  of  the  company  in  running  its  trains  or 
transacting  its  business  are  thereby  infringed,  there  is  greater 
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reason  for  holding  that  it  should  not  be  required  to  fence  its 
road  where  the  lives  and  limbs  of  its  employees  would  be 
thereby  endangered. 

It  is  suggested  by  the  learned  counsel  for  the  appellees  that 
the  grade  of  the  appellant's  road  at  the  place  in  question  could 
be  reduced  so  as  to  allow  trains  to  stop  as  they  approach  the 
side  tracks  from  the  north,  thereby  giving  the  employees  ample 
time,  without  danger,  to  go  forward  and  do  the  switching. 
There  is  no  proof  that  the  reduction  of  such  grade  is  practi- 
cable, and  we  must  presume  that,  as  established,  it  is  as  light 
as  the  topography  of  the  country  through  which  the  railroad 
passes  will  admit  of  its  being  made.  We  express  no  opinibn 
whether,  for  the  sake  of  fencing,  a  railroad  should  in  any  case 
be  held  responsible  for  not  changing  the  grade  of  its  road. 

The  appellant's  motion  for  a  new  trial  should  have  been 
sufi-tained. 

Judgment  reversed,  at  appellees*  costs,  with  instructions  to 
the  court  below  to  sustain  the  appellant's  motion  for  a  new 
trial,  and  for  further  pro^oedings. 

FUed  Feb.  22, 1884. 


No.  11,400. 

Root  v.  Espy  et  al. 


JBankrttptcy.  —  Effect  of  Discharge, -^  ExiinguishmerU  (f  IW^xwiing  Judg" 
ment, — Lien  on  Afler-acqu,ired  Btol  Estate, — A  discharge  in  bankruptcy 
operates  as  an  actual  extinguishment  of  all  pre-existing  debts,  claims, 
liabilities  and  demands  against  the  bankrupt,  which  were  or  might  have 
been  proved  against  his  estate  in  bankruptcy,  whether  they  had  been  re- 
duced to  judgments  or  otherwise ;  and  when  a  judgment  is  discharged 
and  extinguished,  the  legal  incidents,  liens  and  priorities  of  the  judg- 
ment are  lost  or  destroyed,  as  to  all  real  estate  acquired  by  the  bank- 
rapt  after  his  discharge  in  bankruptcy. 

From  the  Superior  Court  of  Marion  County. 

F.  Winter,  for  appellant. 

JS,  M.  Shepard,  J,  B.  Elam  and  (7.  Martindale,  for  appellees. 
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HowK,  C.  J. — This  was  a  suit  by  the  appellant,  Kate  H. 
Root,  as  plaintiff,  against  the  appellees,  Eliza  R.  Espy  and 
Charles  L.  Espy,  husband  and  wife,  as  defendants.  Issues 
were  joined  upon  the  appellant^s  complaint,  and  also  upon 
the  appellees^  cross  complaint,  and  were  submitted  for  trial 
to  the  court  at  special  term.  At  the  request  of  the  parties 
the  court  made  a  special  finding  of  the  &cts,  and  thereon 
stated  its  conclusions  of  law  in  favor  of  the  appellees.  Over 
the  appellant's  exceptions  to  the  conclusions  of  law,  the  court 
rendered  judgment  in  appellees'  fiivor,  in  accordance  with  the 
prayer  of  their  cross  complaint.  On  appeal  to  the  general 
term  the  judgment  at  special  term  was  in  all  things  affirmed, 
and  from  the  judgment  of  the  general  term  this  appeal  is  now 
here  prosecuted. 

The  only  error  assigned  by  the  appellant  in  general  term 
was  that  the  court  at  special  term  had  erred  in  its  conclusions 
of  law  upon  the  facts  specially  found.  By  a  proper  assign- 
ment here  the  appellant  has  brought  this  alleged  error  before 
this  court. 

The  facts  found  by  the  court  at  special  term  were,  substan- 
tially, as  follows : 

"Prior  to  the  16th  day  of  June,  1877,  Deloss  Root  and 
Jerome  B.  Root  were  indebted  to  the  ^Indiana  National 
Bank'  and  to  the  defendant  Eliza  R.  Espy,  upon  separate 
and  distinct  debts,  both  debts  being  evidenced  by  promissory 
notes  given  by  the  said  Roots  to  said  bank  and  said  Eliza 
R.  Espy  respectively.  On  the  16th  day  of  June,  1877,  the 
'Indiana  National  Bank'  recovered  a  personal  judgment 
against  the  said  Deloss  Root  and  Jerome  B.  Root,  in  the  cir- 
cuit court  of  the  United  States,  for  the  district  of  Indiana, 
upon  its  said  indebtedness,  for  the  sum  of  $6,691.98  and  costs, 
without  relief  from  valuation  or  appraisement  laws.  There- 
after, on  the  22d  day  of  April,  1878,  said  Deloss  Root  and 
Jerome  B.  Root  filed  their  individual  and  partnership  peti- 
tions to  be  adjudged  bankrupts,  in  the  district  court  of  the 
United  States,  for  the  district  of  Indiana,  on  which  petitions 
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their  indebtedness  aforesaid  to  the  '  Indiana  National  Bank ' 
and  to  Eliza  R.  Espy  was  properly  scheduled.  Thereafter, 
on  May  31st,  1878,  the  said  district  court  adjudged  the  said 
Roots  to  be  bankrupts,  both  as  individuals  and  as  partners, 
upon  their  said  petition.  The  judgnlent  in  favor  of  the  *  In- 
diana National  Bank  ^  was  assigned  to  James  W.  and  Simon 
Yandes,  who,  on  August  19th,  1878,assigned  one-half  thereof 
to  the  plaintiff  in  this  action,  Kate  H.  Root,  who  is  the  wife 
of  said  Deloss  Root. 

"Thereafter  the  said  Deloss  Root  and  Jerome  B.  Root 
submitted  to  their  creditors  for  their  acceptance  a  proposition 
for  a  composition,  and  accompanied  the  same  with  schedules 
of  their  assets  and  indebtedness,  on  which  latter  the  debts  to 
Eliza  R.  Espy  and  to  Kate  H.  Root  and  James  W.  and  Simon 
Yandes,  on  account  of  the  judgment  so  recovered  by  the  In- 
diana National  Bank,  were  included.  Said  proposition  was 
accepted  by  the  creditors  of  said  bankrupts,  and  ratified  by 
the  requisite  vote  in  number  of  creditors  and  amount  of  debts ; 
and  thereafter,  on  December  27th,  1878,  the  same  was  ap- 
proved and  confirmed  by  said  district  court,  and  said  bank- 
rupts given  proper  certificates  of  discharge  from  all  their  in- 
debtedness, either  as  individuals  or  partners. 

"  Thereafter,  on  January  31st,  1879,  the  wife  of  Jerome  B. 
Ro6t  died  intestate,  the  owner  in  fee  simple  of  the  following 
real  estate  in  Marion  county,  in  the  State  of  Indiana,  to  wit : 
Lot  number  26  in  Pratt's  subdivision  of  out-lot  number  171, 
in  the  city  of  Indianapolis,  leaving  as  her  only  heirs  at  law 
said  Jerome  B.  Root,  her  widower,  and  two  children ;  and 
thereafter,  on  July  15th,  1880,  one  of  said  children,  viz., 
William  Root,  died  intestate  and  without  issue,  the  owner  in 
fee  simple  of  the  interest  in  said  real  estate,  which  descended 
to  him  at  the  death  of  his  mother,  leaving  as  his  only  heirs 
at  law  the  surviving  child  and  his  father,  Jerome  B.  Root.. 

"  Thereafter,  on  September  10th,  1880,  the  defendant  Eliza 
R.  Espy  recovered  a  personal  judgment  in  the  superior  court 
Vol.  93.-33 
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of  Marion  county,  Indiana,  by  default,  against  said  Deloss 
Root  and  Jerome  B.  Root,  for  the  amount  of  her  aforesaid 
debt,  being  $2,100  and  costs,  without  relief  from  valuation 
or  appraisement  laws;  and  thereafter,  on  January  15th,  1883, 
said  Eliza  R  Espy  caused  an  execution,  upon  her  said  judg- 
ment, to  be  issued  to  the  sheriff  of  Marion  county,  Indiana. 
Thereafter,  on  January  16th,  1883,  said  Kate  H.  Root  caused 
an  execution,  upon  the  said  judgment  in  favor  of  the  ^  In- 
diana National  Bank,^  to  be  issued  to  the  marshal  of  the 
United  States  for  the  district  of  Indiana;  aqd  both  of  said 
executions  were,  on  January  16th,  1883,  levied  by  the  said 
officers  holding  the  same,  respectively,  on  the  interest  of  said 
Jeiome  B.  Root  in  the  real  estate  hereinbefore  described. 

"Thereafter,  on  February  10th,  1883,  the  said  interest  of 
said  Jerome  B.  Root  in  said  real  estate  was  sold,  after  proper 
notice,  by  the  sheriff  of  said  county  upon  the  execution  of 
said  Eliza  R.  Espy,  and  at  such  sale  was  purchased  by  said 
Eliza  R.  Espy,  who  paid  her  bid  of  $1,400  by  receipting  the 
execution,  except  that  she  paid  the  costs  in  cash ;  and  the 
sheriff  then  issued  to  her  a  certificate,  showing  that  unless 
redemption  was  had,  she  would  be  entitled  to  a  deed  in  fee 
simple,  at  the  expiration  of  one  year,  which  certificate  said 
Eliza  R.  Espy  now  holds. 

"  Thereafter,  on  February  22d,  1883,  the  marshal  of  the 
United  States  for  the  di.strict  of  Indiana  sold  the  interest  of 
Jerome  B.  Root  in  said  real  estate,  under  the  said  execution 
upon  the  judgment  in  favor  of  the  *  Indiana  National  Bank,' 
after  proper  notice  had  been  given ;  and,  at  such  sale,  the 
plaintiff  herein,  Kate  H.  Root,  purchased  the  fee  simple  of  the 
same  for  $1,500,  and  paid  her  bid  by  receipting  the  said  exe- 
cution, except  as  to  the  costs,  which  she  paid  in  cash ;  and 
the  marshal  thereupon  issued  to  her  a  certificate  showing  that 
unless  redemption  was  had,  she  would  be  entitled  to  a  deed 
in  fee  simple  for  said  real  estate,  at  the  expiration  of  one 
year,  which  certificate  the  said  Kat€  H.  Root  now  holds.  No 
redemption  has  been  made  from  either  of  said  sales. 
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"  Said  Kate  H.  Root  claims  that  her  purchase  gives  her  a 
prior  and  superior  right  to  the  purchase  of  said  Eliza  R. 
Espy,  and  that  said  Eliza  R.  Espy  has  no  other  right  in  said 
premises  than  a  right  to  redeem  from  the  purchase  of  her,  the 
said  Kate  H.  Root.  Said  Eliza  R.  Espy,  on  the  contrary, 
claims  that  her  purchase  gives  her  a  superior  right  to  that 
of  said  Klate  H.  Root,  and  that  the  said  Kate  H.  Root  has 
not  even  a  right  to  redeem,  her  judgment  being  no  lien  upon 
said  real  estate.  These  opposed  claims  are  a  cloud  upon  the 
titles  of  said  parties  respectively,  under  said  certificates,  and 
seriously  impair  the  value  thereof.  The  defendant  Charles 
L.  Espy  is  the  husband  of  said  Eliza  R.  Espy." 

Upon  the  foregoing  facts  the  trial  court  stated  the  follow- 
ing "  conclusions  of  law : " 

"  1.  That  the  plaintiff,  as  against  the  defendant,  is  not  en- 
titled to  the  relief  she  demands  in  and  by  her  complaint. 

"  2.  That  the  right  in  and  claim  of  the  defendant  to  the 
premises  described  in  the  complaint  is  superior  to  that  of  the 
claim  set  up  by  the  plaintiff  in  her  complaint. 

"  3.  That  the  right  of  the  plaintiff,  if  any,  in  the  premises 
described  in  the  complaint,  is  merely  a  right  of  redemption 
from  the  sale  to  and  purchase  of  the  premises  by  defendant 
upon  the  execution  issued  on  her  judgment,  mentioned  in  the 
complaint  and  cross  complaint  in  this  case;  and  unless 
the  plaintiff  redeems  said  premises  from  such  sale  before  the 
expiration  of  the  10th  day  of  February,  1884,  the  plaintiff 
should  be  forever  enjoined  from  setting  up  or  asserting  any 
title  or  claim  in  or  to  the  said  premises,  as  against  the  defend- 
ant, by  reason  or  growing  out  of  the  claim  she  sets  up  in  her 
complaint,  and  her  claim  thereto  and  therein  from  that  date, 
as  against  such  claim  of  the  plaintiff,  should  be  forever 
quieted."      (Signed)     "Napoleon  B.  Taylor,  Judge." 

The  question  presented  for  our  decision,  and  the  only  ques- 
tion, is  this :  Did  the  trial  court  err  in  its  conclusions  of  law 
upon  its  special  finding  of  facts?  In  discussing  this  question 
the  appellees'  counsel  say :   "  AYe  contend  that  all  debts,  either 
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by  simple  contract,  specialty,  or  of  record,  are  outlawed  and 
extinguished  by  bankruptcy;  that  is,  the  debt  as  a  legal ohli- 
gatlon  of  the  debtor  is  completely  gone,  wiped  out  and  extin- 
guished.'^  Manifestly,  the  learned  judge  of  the  trial  court 
entertained  the  same  views  as  those  so  forcibly  expressed  by 
appellees'  counsel  in  regard  to  the  eflfect  of  bankruptcy  upon 
a  pre-existing  judgment  against  the  bankrupts.  If  the  trial 
court  and  the  appellees'  counsel  are  right  in  this  position, 
and  we  think  they  are,  then  it  follows,  of  necessity,  that 
there  is  no  error  in  the  court's  conclusions  of  law,  and  the 
judgment  of  the  general  term  must  be  affirmed.  If  the  dis- 
charge in  bankruptcy  absolutely  extinguishes  all  pre-existing 
debts  of  the  bankrupt  of  whatever  nature,  and  however  evi- 
denced, except  those  of  a  fiduciary  character,  then  the  claim  of 
the  appellant  to  the  real  estate  in  controversy,  upon  the  facts 
found  by  the  court,  can  not  be  equal  with,  but  must  be  in- 
ferior both  in  law  and  in  equity  to,  the  claim  of  the  appel- 
lee. If  the  pre-existing  judgment  against  the  bankrupt, 
under  which  the  appellant  became  the  purchaser  of  the  real 
estate  and  received  therefor  her  certificate  of  purchase,  was 
wholly  extinguished  by  the  discharge  of  judgment  defendants 
in  bankruptcy,  then  it  must  be  that  all  the  qualities  and  in- 
cidents of  the  judgment,  its  liens  and  priorities,  are  lost  and 
destroyed.  This  is  the  effect  of  the  extinguishment  of  a 
judgment,  by  merger  in  a  succeeding  judgment,  as  declared 
by  this  court  in  the  case  of  Gould  v.  Hayden,  63  Ind.  443; 
Freeman  Judg.,  sections  215,  216  and  388.  In  the  section 
last  cited  Mr.  Freeman  says :  "  The  merger  occasioned  bv 
one  judgment  being  recovered  upon  another,  as  it  extin- 
guishes the  judgment  sued  upon,  as  a  cause  of  action,  also 
destroys  its  effect  as  a  lien." 

This  bring  us  to  the  consideration  of  the  controlling  ques- 
tion in  this  casC;  namely.  What  is  the  effect  of  a  discharge  in 
bankruptcy,  upon  a  pre-existing  judgment  against  the  bank- 
rupt? Does  it  leave  the  judgment  standing,  with  the  liens 
and  priorities  of  a  valid  judgment,  to  be  enforced  or  not,  as 
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the  interests  or  wishes  of  the  bankrupt  may  require,  by  the 
process  of  the  court?  Or  does  it  extinguish  such  judgment,  as 
a  legal  and  valid  obligation,  and  destroy  all  its  qualities  and 
incidents  ? 

In  section  5119,  R.  S.  U.  S.,  it  is  provided  as  follows:  "A 
discharge  in  bankruptcy  duly  granted  shall  *  *  release 
the  bankrupt  from  all  debts,  claims,  liabilities,  and  demands 
which  were  or  might  have  been  proved  against  his  estate  in 
bankruptcy." 

It  is  not  claimed  that  Jerome  B.  Root,  by  his  discharge  in 
bankruptcy,  was  not  released  from  the  judgment  under  which 
the  appellant  claims ;  he  was  relieved  or  discharged  by  law 
from  the  judgment.  It  ceased  to  be  a  legal  obligation  on  or 
against  him.  After  his  discharge  in  bankruptcy  he  was  no 
longer  bound  by  the  judgment,  and  could  not  be  compelled, 
by  any  process  known  to  the  law,  to  pay  or  satisfy  the  judg- 
ment debt.  By  force  of  the  bankrupt  law,  and  the  proceed- 
ings had  under  and  pursuant  to  its  provisions,  the  judgment 
lost  its  vitality  and  existence  as  a  judgment.  It  had  become 
a  thing  of  the  past,  a  mere  dead-letter,  and  was  not  even  evi- 
dence of  a  subsisting  debt.  It  will  not  do  to  say,  as  it  seems 
to  us,  that  any  of  the  qualities,  liens  or  priorities,  incident  to 
a  valid  and  existing  judgment  of  a  court  of  superior  juris- 
diction, adhered  to  the  mere  skeleton  of  a  dead  judgment, 
under  which  the  appellant  claims  an  equitable  interest,  superior 
to  the  appellee^s  interest,  in  the  real  estate  in  controversy. 

We  are  of  opinion  that  a  discharge  in  bankruptcy  operates 
as  an  actual  extinguishment  of  all  pre-existing  debts,  claims, 
liabilities  and  demands  against  the  bankrupt,  which  \verc  or 
might  have  been  proved  against  his  estate  in  bankruptcy, 
whether  they  had  been  reduced  to  judgments  or  otherwise. 

The  judgment  debt  of  Jerome  B.  Root,  under  Nvhich  the 
appt'llant  claims  in  this  case,  was  extinguished  by  his  dis- 
charge in  bankruptcy,  and,  therefore,  it  follows  of  necessity, 
we  think,  that  the  lien  and  other  incidents  of  such  judgment, 
as  to  all  after-acquired  property  of  the  bankrupt,  were  lost 
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and  destroyed  by  such  extinguishment.  We  have  found  no 
decision  precisely  in  point  upon  the  question  here  decided,  but 
it  has  been  repeatedly  held,  in  the  courts  of  last  resort  else- 
where, that  a  discharge  in  bankruptcy  operates  as  an  extin- 
guishment of  the  debts  of  the  bankrupt,  which  were  or  might 
have  been  proved  against  his  estate  in  bankruptcy.  Sietcart  v. 
Reckless,  24  N.  J.  427 ;  Field's  Estate,  2  Rawle^351 ;  Earnest  v. 
Parke,  4  Rawle,  452  ;  Kline  v.  Guthart,  2  P.  &  W.  494 ;  Thomas 
V.  Hodyson,  4  Whart.  492 ;  Reeside  v.  Hadden,  1 2  Pa.  St.  243  j 
White  v.  Gushing,  30  Maine,  267 ;  Wardwell  v.  Foster,  31 
Maine,  558;  Oliphiiii  y.  Eckerly,  36  Ark.  69;  Higgins  v. 
Dale,  28  Minn.  126;  Walbridge  v.  Harroon,  18  Vt.  448;  Me- 
Lendon  v.  Turner,  65  Ga.  577 ;  Riickman  v.  Cowell,  1  N.  Y. 
505 ;  Murphy  v.  Smith,  22  La.  An.  441 ;  Fraley  v.  Kelly,  88 
N.  C.  227  (43  Am.  R.  743). 

It  is  insisted,  however,  on  behalf  of  the  appellant,  that  a 
discharge  in  bankruptcy  is  a, mere  shield  and  defence  to  the 
bankrupt,  to  be  interposed  or  not  against  his  pre-existing 
debts,  at  his  own  personal  election,  and  not  by  his  creditors, 
precedent  or  subsequent,  nor  even  by  the  action  of  the  courti?, 
except  as  he  may  ask  for  such  action.  The  moral  obligation 
to  pay  the  discharged  debts,  of  course,  continues  in  force  and 
is  of  such  a  character  that  it  will  constitute  a  sufiicient  con- 
sideration, not  for  the  reviving  of  the  old  debt,  we  think,  but 
for  the  creation  of  a  new  debt.  Where,  however,  as  in  this 
case,  the  legal  obligation  of  a  pre-existing  judgment  is  dis- 
charged and  extinguished,  by  the  bankruptcy  of  the  judg- 
ment defendants,  we  are  of  opinion  that  the  mere  moral  ob- 
ligation resting  upon  the  bankrupts  to  pay  the  judgment  debt 
is  not  sufficient  to  keep  the  judgment  alive,  or  to  continue  in 
force  as  to  such  judgment  the  liens  and  priorities,  incident  by 
law  to  a  valid  and  subsisting  judgment.  When  the  legal  ob- 
ligation of  the  judgment  was  discharged  and  extinguished, 
the  legal  incidents,  liens  and  priorities  of  the  judgment  were 
lost  or  destroyed,  as  to  all  property  acquired  by  the  bank- 
rupt after  his  discharge  in  bankruptcy. 
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We  are  aware  that  much  can  be  said,  indeed  much  has  been 
said,  in  the  very  able  and  exhaustive  brief  of  the  appellant's 
counsel,  in  support  of  her  position  and  claim  to  priority  over 
the  appellee's  claim  in  the  case  in  hand ;  but  it  seems  to  us 
that  the  conclusion  we  have  reached  is  in  full  accord  with  set- 
tled legal  principles,  and  is  sustained  by  much  the  better 
reasons. 

We  find  no  etror  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  wuth  costs. 

Filed  Feb.  22,  1884. 


No.  10,976. 

Shoffner  v.  The  State.  "SOIS 

f 165  870 
Criminal  Law. —  Arraignment, — Sew  Trial. — Record. — Supreme  Court. —  In     |^   287 

the  tibsence  of  a  motion  for  a  new  trial,  no  (lucbtion  can  be  made  in  the  166  280 
Supreme  CouTt  on  account  of  the  non-arraignment  of  tlie  defendant,  or 
because  there  was  a  trial  without  plea,  and  in  such  case  it  is  immate- 
rial whether  the  record  shows  arraignment  and  plea  or  not. 
SxyiE.-— Record. — Ajfidavit  and  Infonnation. — Where  the  record  shows  that 
an  affidavit  and  information  were  filed,  but  does  not  contain  them,  be- 
cause they  were  lost,  their  sufficiency  can  not  be  considered  by  the  Su- 
preme Court. 

From  the  Hendricks  Circuit  Court. 

/.  V.  Hadley,  E.  G,  Hogate  and  R,  B.  Blake,  for  appellant. 
F.  T.  Hord,  Attorney  General,  W,   T.  Brown,  Prosecuting 
Attorney,  and  W.  B.  Hord,  for  the  State. 

XiBLACK,  C.  J. — This  was  a  criminal  prosecution,  upon  afii- 
davit  and  information,  under  section  2039,  R.  S.  1881,  for 
suifering  a  county  poor-house  to  become  foul  and  unclean. 

The  record  of  the  proceedings  in  the  court  below,  as  re- 
corded by  the  clerk,  notes  the  appearance  of  the  prosecuting 
attorney  for  the  State,  and  of  the  defendant  in  person,  and 
states  that  the  defendant,  Tetmany  Shoffner,  moved  to  quash 
the  information ;  that  the  motion  was  overruled,  whereupon 
the  defendant  waived  an  arraignment  and  pleaded  not  guilty; 
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that  a  trial  by  a  jury  resulted  in  a  verdict  of  guilty,  assess- 
ing the  fine  at  twenty-five  dollars ;  that  the  court,  after  consid« 
ering  and  overruling  a  motion  in  arrest  of  judgment,  rendered 
judgment  on  the  verdict. 

The  day  after  the  trial,  and  before  the  record  of  the  pro- 
ceedings, entered  as  above  by  the  clerk,  was  signed  by  the 
judge,  the  defendant  moved  to  correct  the  entry  of  the  pro- 
ceedings in  respect  to  the  alleged  waiver  of  arraignment,  and 
entering  a  plea  to  the  information,  charging  that  the  infor- 
mation was  only  read  in  his  hearing  when  the  motion  to 
quash  it  was  made,  and  that  he  did  not  in  fact  either  waive 
an  arraignment,  or  enter  a  plea  of  any  kind  to  the  informa- 
tion ;  but  the  court,  conceding  that  there  had  been  no  formal 
waiver  of  arraignment  or  entry  of  a  plea  of  not  guilty,  over- 
ruled the  motion  to  correct  the  proceedings,  as  recorded  by 
the  clerk,  upon  the  ground  that  the  defendant  had  gone  to 
trial  without  objection  as  upon  a  plea  of  not  guilty,  and  that 
he  had  had  the  full  benefit  of  that  plea  at  the  trial. 

The  defendant  appealing  has  assigned  error  upon  these  last 
named  proceedings,  and  asks  a  reversal  of  the  judgment  be- 
cause his  motion  was  not  sustained. 

It  is  true,  as  contended,  that  a  trial  without  an  issue  is  er- 
roneous. It  is  also  true  that  a  trial  upon  an  indictment,  or 
information,  without  a  plea,  constitutes  such  an  irregularity 
in  the  proceedings  as  entitles  the  defendant  to  a  new  trial  if 
the  verdict  is  against  him,  or,  at  his  option,  to  have  the  ver- 
dict set  aside  as  contrary  to*  law,  but  advmitage  can  only  be 
taken  of  such  a  defect  in  the  proceedings  by  a  motion  for  a 
new  trial.    R.  S.  1881,  sec.  1842 ;  Tindall  v.  ^^tate,  71  Ind.  314. 

A  motion  in  arrest  of  judgment  goes  only  to  the  jurisdic- 
tion of  the  court,  or  to  the  sufficiency  of  the  indictment  or 
information.     R.  S.  1881,  section  1843. 

In  this  case  there  was  no  motion  for  a  new  trial.  Conse- 
quently, no  question  was  reserved  in  the  court  below  upon 
the  non-waiver  of  an  arraignment,  or  upon  the  failure  of  the 
court  to  require  a  plea  to  the  information. 


NOVEMBER  TERM,  1883.  521 

Shoffner  r.  The  State. 

The  motion  of  the  appellant  to  have  the  minutes  of  the 
court  corrected,  after  the  cause  had  been  disposed  of  upon  its 
merits,  raised  no  question  for  review  here.  So  long  as  there 
was  no  motion  to  set  aside  the  verdict  on  account  of  some 
defect  in  that  respect,  it  was  quite  immaterial  whether  or  not 
a  plea  to  the  information  was  in  fact  entered. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept  18,  1883. 

On  Petition  for  a  Rehearing. 

NiBLACK,  J. — Before  proceeding  with  the  trial  of  this  cause 
a  motion  to  quash  both  the  affidavit  and  information  was  en- 
tered and  overruled,  and  the  first  specification  of  error,  as- 
signed in  this  court,  called  in  question  the  decision  of  the 
court  below  in  overruling  that  motion.  Complaint  is  now 
made  that  we  failed  to  notice  that  specification  of  error  at  the 
former  hearing. 

The  transcript  filed  by  the  appellant,  in  referring  to  the 
affidavit  and  information,  contains  the  following  entry  of 
proceedings  below :  "  Comes  Brown,  prosecuting  attorney, 
and  files  affidavit  and  information  herein  (affidavit  and  in- 
formation lost  and  not  on  file),  and  on  motion  the  court  or- 
ders bench  warrant  to  issue  for  said  defendant,  which  is  now 
done,"  and  neither  the  affidavit  nor  information  is  anywhere 
copied  into  the  transcript. 

The  appellant,  in  support  of  the  alleged  insufficiency  of 
the  affidavit  and  information,  argued  in  his  original  brief,  and 
now  repeats  the  argument,  that  as  neither  one  of  those  plead- 
ings is  found  in  the  transcript,  there  is  no  charge  on  file 
against  him,  and  for  that  reason,  if  for  no  other,  the  judg- 
ment ought  to  be  reversed. 

When  considering  the  case  upon  the  original  brief,  we 
were  unable  to  see  what  bearing  the  subsequent  loss  of  the 
affidavit  and  information  could  be  made  to  have  upon  the 
question  of  the  substantial  sufficiency  or  insufficiency  of  these 
pleadings,  when  the  motion  to  quash  them  was  overruled, 
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and,  assuming  that  anything  we  might  say  in  response  to  the 
argument  addressed  to  us  in  that  respect,  would  not  be  de- 
cisive of  any  question  really  presented  by  the  record,  we 
omitted  any  reference  to  the  first  specification  in  the  assign- 
ment of  errors. 

It  may  be  stated,  as  a  general  rule,  that  upon  an  appeal 
this  court  will  make  every  presumption,  which  the  record 
does  not  exclude,  in  favor  of  the  jurisdiction  of  the  court 
from  which  the  appeal  is  taken,  the  regularity  of  the  pro- 
ceedings appealed  from  and  of  the  action  of  the  court  in  the 
rendition  of  final  judgment,  and  this  rule  is  especially  ap- 
plicable to  appeals  from  courts  of  general  jurisdiction. 
Buskirk  Pr.  344;  Houk  v.  Barthold,  73  Ind.  21.  It  is  the 
duty  of  the  appellant  to  bring  to  this  court  a  perfect  record 
of  the  proceedings  and  judgment  appealed  from,  and  when 
it  appears  that  a  complaint  was  filed,  but  no  such  a  pleading 
is  found  in  the  record,  no  question  is  presented  upon  the 
complaint,  and  ordinarily  none  upon  any  of  the  proceedings 
below.  Collins  v.  United  States  Ex.  Co.,  27  Ind.  11.  The 
fact  that,  upon  an  appeal,  no  complaint  appears  in  the  rec- 
ord, but  the  clerk  certifies  that  "  no  complaint  appears  on 
file,^' affords  no  cause  for  a  reversal  of  the  judgment.  Boiisell 
V.  Bonsell,  41  Ind.  476.  The  doctrine  of  the  last  two  cases 
has  been  held  to  be  applicable  to  criminal  causes.  Kennedtf 
V.  State,  66  Ind.  370. 

No  excuse  has  been  shown  for  the  seeming  failure  of  the 
appellant  to  institute  proceedings  in  the  court  below,  to  sup- 
ply the  lost  affidavit  and  information,  with  a  view  to  having 
copies  certified  to  this  court.  We  are,  therefore,  left  to  the 
inference  that  the  appellant  has  labored  under  some  misap- 
prehension, either  as  to  his  rights  or  his  duties  in  that  re- 
spect. However  that  may  have  been,  it  was  incumbent  upon 
tlie  appellant  to  show  affirmatively  that  the  aflSdavit  and  in- 
formation were  insufficient,  if  he  relied  upon  their  insufficiem-y 
for  a  reversal  of  the  judgment.    State  v.  Wcilj  89  Ind.  286. 

The  cases  of  Gonzales  v.  State,  18  Ind.  90,  Case  v.  Slate,  18 
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Ind.  444,  and  Walker  v.  State,  23  Ind.  61,  cited  by  counsel 
for  the  appellant,  have  reference  to  defective  proceedings  and 
not  imperfect  records.  The  same  may  be  said  of  Buckner  v. 
State,  56  Ind.  208,  and  some  of  the  other  cases  cited  on  be- 
half of  the  appellant.  With  the  imperfect  record  then  as  now 
before  us,  we  might  have  declined  to  consider  any  of  the 
questions  discussed  by  the  appellant  in  his  original  brief,  and 
have  affirmed  the  judgment  because  of  the  imperfections  in 
the  record,  but  as  the  proceedings  subsequent  to  the  return 
of  the  verdict  involved  a  novel  question  of  practice,  we 
deemed  it  better  that  we  should  express  some  views  on  that 
branch  of  the  case,  ignoring  all  reference  to  the  affidavit  and 
information  and  to  the  reasons  which  induced  us  not  to  refer 
to  those  pleadings.  Those  reasons  are  now  given  only  be- 
cause of  the  persistence  of  counsel  in  insisting  upon  the  re- 
versal of  the  judgment  upon  a  record  manifestly  and  radi- 
cally imperfect. 

We  adhere  to  the  opinion  that  the  appellant,  by  failing  to 
move  for  a  new  trial,  waived  all  objection  to  the  validity  of 
the  verdict. 

The  petition  for  a  rehearing  is  overruled. 

Filed  Feb.  23,  1884. 


No.  10,902, 

Board  of  Commissioners  of  Howard  County  v.  Legg, 
Administrator. 

Bridges. — Counties. — Negligence. — Counties  are  liable  if  by  negligence  they  93   gg, 

fail  to  keep  bridges  on  county  roads  in  a  reasonably  safe  condition  for 
ordinary  use,  if  there  be  no  contributory  negligence  by  the  person  in- 
jured. Aliierj  if  the  bridge  be  part  of  a  township  road  and  Under  the 
control  of  township  officers,  and  it  is  immaterial  by  whom  the  bridge 
was  built,  or  whether  it  be  large  or  small. 

Same. — Complaint. — The  complaint  must  show  that  the  bridge  is  one  over 
which  the  county  has  control. 

Sa-^e.— Effect  of  Averment  that  Plaintiff  was  unthout  Fault.— ^Yhere  the  com- 
plaint avers  that  the  plaintiff  was  without  fault,  it  will  be  good  unless 
the  facts  specifically  pleaded  clearly  show  contributory  negligence. 
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Same. — Notice  of  Defects. — To  establish  negligence  on  the  part  of  the  county, 
notice  of  the  defects  of  the  bridge,  either  express  or  implied,  must  be 
shown. 

Same. — Pleading. — Evidence,-  In  an  action  against  a  county  for  injuries 
received  on  account  of  a  defective  county  bridge,  the  general  denial 
admits  proof  that  the  bridge  was  not  under  the  control  of  the  county, 
and  also  that  the  person  injured  was  guilty  of  contributory  negligence, 
and  there  can  therefore  be  no  error  in  sustaining  demurrers  to  answers 
averring  these  facts,  if  the  general  denial  be  pleaded. 

Same. — Decay  of  Timbers. — Xoti^e. — Cure. — Ordinary  care  only  is  required 
of  counties  as  to  bridges  under  their  control,  but  they  are  chargeable 
with  knowledge  that  the  timbers  thereof  will  decay,  and  with  the  duty 
of  reasonable  care  to  provide  against  the  conseriuences  thereof. 

Same. — The  law  in  force  when  an  accident  occurs  by  reason  of  a  defective 
bridge  fixes  the  duty  of  the  county  concerning  the  bridge. 

Same. — Measure  of  Damages. — Husband  and  Wife. — Parent  and  Child. — The 
measure  of  damages  in  such  cases  is  confined  to  pecuniary  loss,  and 
this  does  not  embrace  a  wife's  loss  of  the  companionship  of  her  hus- 
band, but  it  does  include  a  child's  loss  of  a  parent's  care  and  training. 

Instbuctions. — Modification  of. — Practice. — An  incorrect  instruction  may 
be  refused,  or  the  court  may,  in  its  discretion,  so  modify  it  that  it  will  be 
correct. 

From  the  Hamilton  Circuit  Court. 
/.  O'Brien  and  (7.  C.  Shirley,  for  appellant. 
D.  Wmigh,  D,  Moss,  R.  R.  Stephenson  and  W,  S.  Christiany 
for  appellee. 

Elliott,  J. — It  is  the  law  of  this  State  that  counties  are 
charged  with  the  duty  of  keeping  in  reasonably  safe  condi- 
tion for  ordinary  use  all  bridges  owned  by  them,  and  that 
they  are  liable  to  one,  who  is  himself  free  from  negligence, 
for  injuries  proximately  resulting  from  a  neglect  to  perforin 
this  duty.  Board,  etc.,  v.  Brown,  89  Ind.  48 ;  Board,  etc.,  v. 
Deprcz,  87  Ind.  509  ;  State,  ex  re/.,  v.  Board,  etc.,  80  Ind.  478 ; 
S.  C,  41  Am.  R.  821  ;  State,  ex  rel,  v.  Dcmiree,  80  Ind.  519; 
Board,  etc.,  v.  Pritchett,  85  Ind.  68 ;  House  v.  Board,  etc,,  60 
Ind.  580;  S.  C,  28  Am.  R.  657;  Pritchett  v.  Board,  etc.,  62 
Ind.  210;  1  Thomp.  Neg.  618;  2  Dillon  Munic.  Corp.  (3d 
ed.),  sec.  998. 

We  see  no  reason  to  doubt  the  soundness  of  the  cases  de- 
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daring  this  doctrine.  They  rest  upon  the  principle  that  where 
organized  public  bodies  are  provided  with  means  for  erecting 
and  maintaining  bridges,  and  are  charged  with  the  duty  of 
maintaining  them,  they  must  discharge  this  duty  with  reason- 
able care  and  diligence.  It  is  upon  this  principle  that  all  the 
cases  rest,  and  many  of  them  there  are,  which  hold  munic- 
ipal corporations  liable  for  negligence  in  failing  to  maintain 
streets  and  alleys  in  repair.  It  is  true  that  many  American 
cases,  losing  sight  of  the  fact  that  in  this  country  counties  are 
regularly  organized  and  invested  with  power  and  means  to 
maintain  bridges,  while  in  England  it  is  otherwise,  have  fol- 
lowed the  holding  in  the  old  case  of  Russell  v.  Men  of  Devon ^ 
2  T.  R.  667,  and  declared  that  there  is  no  liability  on  the 
part  of  counties  for  a  failure  to  keep  bridges  in  a  safe  condi- 
tion. The  later  cases  recognize  the  fact  that  in  principle  the 
American  cases  holding  this  doctrine  are  not  sound.  Thus, 
in  Altnoio  v.  Tovm  of  Sibley,  30  Minn.  186,  S.  C,  44  Am. 
R.  191,  we  find  a  learned  judge  yielding  to  precedent,  but 
saying :  "  I  find  it  hard  to  distinguish  in  principle  between 
cities  and  towns  in  respect  to  their  liability  for  neglect  of  the 
duty  imposed  upon  them  to  repair  street  and  highways." 

The  complaint  must  show  that  the  bridge  was  one  over 
which  the  county  authorities  had  control,  for,  unless  this  ap- 
pears, there  is  no  liability.  Board,  etc.,  v.  Deprez,  supra,  vide 
authorities  cited,  p.  512. 

It  is  charged  in  the  third  paragraph  of  the  complaint  be- 
fore us,  that  the  appellant  had  for  more  than  ten  years  prior 
to  the  time  appellee's  intestate  was  injured,  maintained  the 
bridge;  that  the  bridge  formed  a  part  of  a  public  highway 
in  the  county  of  Howard  ;  and  that  it  was  the  duty  of  the  de- 
fendants to  keep  the  bridges  on  the  public  highway  in  the 
county  of  Howard  in  repair.  We  think  that  these  allegations 
show  that  the  bridge  was  one  over  which  the  county  had  con- 
trol and  which  it  was  bound  to  maintain.  The  complaint  is 
essentially  different  from  that  in  the  case  of  Board,  etc.,  v. 
Deprez,  supra,  for  it  is  here  averred  that  it  was  part  of  a  pub- 
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lie  highway  in  the  county,  and  had  been  maintained  by  the 
county  for  more  than  ten  years;  while  in  the  case  cited  the 
bridge  was  shown  to  be  within  an  incorporated  city. 

Where  the  complaint  avers  that  the  plaintiff  was  without 
fault,  it  sufficiently  negatives  contributory  negligence.  Where 
this  allegation  is  made  the  complaint  will  stand,  unless  it 
clearly  appears  from  the  facts  stated  that  the  plaintiff  was 
guilty  of  negligence  proximately  contributing  to  the  injury. 
Rogei*8  V.  Overton,  87  Ind.  410;  City  of  Washington  v.  Small, 
86  Ind.  462 ;  Town  of  Ricshville  v.  Poe,  85  Ind.  83 ;  Murphy 
V.  City  of  Indianapolis,  83  Ind.  76 ;  Pittsburgh,  etc,  R,  W.  Co. 
V.  Wright,  80  Ind.  182 ;  Town  of  Salein  v.  Goller,  76  Ind.  291. 
In  the  present  case,  the  facts,  instead  of  showing  contributory 
negligence,  go  far  to  show  that  there  was  none. 

Knowledge  that  a  bridge  or  highway  is  unsafe  or  defective 
is  always  an  important  consideration  on  the  question  of  con- 
tributory negligence,  but  it  does  not  follow  that  wherever 
there  is  knowledge  there  is  negligence.  Toledo,  etc,  R,  W.  Co. 
v.  Brannagan,  75  Ind.  490 ;  City  of  Huntington  v.  Breen,  77 
Ind.  29  ;  Murphy  v.  City  of  Indianapolis,  83  Ind.  76 ;  Henry 
Co.  Turnpike  Co.  v.  Jackson,  86  Ind.  Ill  (44  Am.  R.  274): 
Board,  etc.,  v.  Brown,  89  Ind.  48.  If  the  complaint  in  this 
case  had  failed  to  aver  that  the  intestate  was  ignorant  of  the 
unsafe  condition  of  the  bridge,  it  would,  nevertheless,  have 
been  good,  because  it  contains  the  general  allegation  that  he 
was  free  from  fault. 

Under  the  general  denial  it  was  competent  for  the  appel- 
lant to  prove  that  the  bridge  was  not  one  over  which  the 
county  authorities  had  control  and  for  which  the  county  ^vas 
.liable  to  be  called  to  account  for  a  failure  to  repair,  and,  also, 
to  prove  that  the  appellee's  intestate  was  guilty  of  contribu- 
tory negligence.  The  affirmative  matter  pleaded  in  the  par- 
agraphs to  which  demurrers  were  sustained  was  admissible 
under  the  general  denial,  for  it  went  only  to  questions  of  the 
ownership  of  the  bridge,  and  of  contributory  negligence  on 
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the  part  of  the  intestate,  and  there  was,  therefore,  no  error  in 
sustaining  demurrers  to  these  paragraphs. 

The  question  of  negligence  is  seldom  one  of  law  for  the 
court.  It  is  generally  a  question  for  the  jury,  to  be  submitted 
under  proper  directions  of  the  court.  In  this  case,  the  ques- 
tion as  to  whether  the  intestate  was  or  was  not  negligent  in 
driving  on  the  bridge  in  a  particular  manner  was  one  of  fact 
for  the  jury  and  not  of  law  for  the  court.  It  would,  there- 
fore, have  been  error  to  have  instructed  the  jury  that  the  in- 
testate was  guilty  of  negligence  in  driving  on  the  bridge  in 
the  manner  specified  in  the  seventh  instruction  asked  by  the 
appellant. 

It  is  true  that  a  county  is  liable  only  on  the  ground  of 
negligence,  and  it  is  not  enough,  in  any  case,  for  the  plaintiflF 
to  show  that  there  was  a  defect  in  the  bridge,  and  that  this 
defect  was  the  cause  of  injury.  He  must  show  that  the  defect 
was  caused  by  the  negligence  of  the  county  in  constructing 
the  bridge,  or  that  after  notice  of  the  existence  of  the  defect 
the  county  negligently  omitted  to  remedy  it.  Notice  is  im- 
peratively required,  but  it  is  not  essential  that  it  should  be 
express.  Where  the  circumstances  are  such  as  imply  notice, 
then  notice  is  considered  to  be  sufficiently  established.  If  the 
defect  has  existed  for  such  a  length  of  time  as  that  the  county 
ought  to  have  had  knowledge,  then  it  will  be  charged  with 
notice.  We  regard  the  instructions  upon  this  point  as  sub- 
stantially correct. 

In  assuming,  as  some  of  the  instructions  asked  by  the  ap- 
j)ellant  did,  that  the  appellee  was  bound  to  show  that  the 
bridge  was  built  by  the  county,  an  error  was  incorporated 
which  justified  their  rejection.  A  county,  which  adopts  a 
bridge  erected  by  others,  is  bound  to  the  same  extent  as  if  it 
had  originally  constructed  it.  State,  ex  reL,  v.  Deviarec,  80 
Ind.  519. 

Unless  the  instructions  are  correct  in  terms  the  court  is 
not  bound  to  give  them.  A  party  must  show  that  the  instruc- 
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tions  refused  were  in  such  terms  as  made  them  express  the 
law  correctly,  or  there  is  no  error  in  refusing  them.  It  is 
not  the  duty  of  the  court  to  amend,  correct,  or  modify  in- 
structions, although  it  may,  if  it  chooses,  make  amendments 
or  corrections.  Lawrenceburgh,  etc.,  R,  R,  Co.  v.  Montgomery , 
7  Ind.  474 ;  Roots  v.  Tynery  10  Ind.  87 ;  Charging  Jury,  sec- 
tion 86 ;  Prof.  Jur.  440. 

If  the  bridge  described  in  the  complaint  and  evidence  was 
a  county  bridge,  and  formed  a  part  of  a  county  highway,  then 
the  size  of  the  bridge  would  not  be  material,  for  whatever 
its  size,  large  or  small,  th«  county  would  be  bound  to  use  or- 
dinary care  and  diligence  to  keep  it  in  safe  condition  for 
travel.  Board,  etc.,  v.  Brovm,  89  Ind.  48.  If  the  bridge  is 
part  of  a  township  road  and  is  under  the  control  of  the  town- 
ship authorities,  and  not  of  the  county  oflScers,  then  there  is  no 
liability  on  the  part  of  either  the  county  or  township.  This  is 
so,  for  the  reason  that  counties  are  responsible  only  for  county 
bridges;  while  townships,  not  being  provided  with  means  for 
repairing  bridges,  are  not  liable  in  any  case  for  failure  to  re- 
pair. Yedger  v.  Tippecanoe  Tovmship,  81  Ind.  46.  It  is, 
however,  to  be  observed  that  the  structure  must  be  a  bridge 
within  the  meaning  of  the  law,  for  it  is  only  to  bridges  that 
our  former  decisions  apply.  Whether  the  same  duty  resets 
upon  counties  with  respect  to  highways  as  is  cast  upon  them 
respecting  bridges,  is  a  question  yet  to  be  determined. 
Whether  a  structure  is  or  is  not  a  bridge  is  an  issue  made  by 
the  general  denial,  and  the  onus  is  always  upon  the  plaintiff. 

County  oflScers  are  chargeable  with  knowledge  of  the  ten- 
dency of  timber  to  decay,  and  it  is  incumbent  upon  them  to 
use  reasonable  care  in  providing  against  the  timbers  of  a 
bridge  becoming  unsafe  because  of  the  decay  incident  to  age 
and  long  use.  They  are  not  bound,  however,  to  do  more 
than  use  ordinary  care,  and  if  they  act  with  reasonable  care  and 
diligence  there  is  no  liability.  Oity  of  Indianapolis  v.  Scod^ 
72  Ind.  196 ;  Rapho  v.  Moore,  68  Pa.  St.  404  (8  Am.  R.  202). 

The  duty  of  a  county  respecting  the  maintenance  of  bridges 
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is  to  be  determined  by  the  law  in  force  at  the  time  the  acci- 
dent occurred,  and  not  by  laws  subsequently  enacted.  As 
the  plaintiff's  intestate  received  the  injuries  which  caused  his 
death  in  September,  1880,  we  are  to  look  to  the  statutes  then 
in  force,  and  not  to  those  subsequently  adopted. 

It  may  be  in  the  discretion  of  the  county  commissioners  to 
discontinue  bridges  in  some  instances;  but  whenever  they 
choose  to  exercise  this  discretion,  conceding  that  they  possess 
it,  they  should  not  negligently  leave  the  bridge  in  an  unsafe 
and  dangerous  condition  without  placing  warning  signals 
about  it,  or  without  in  some  way  notifying  those  who  have  a 
right  to  use  the  bridge  that  it  has  ceased  to  be  a  county  charge. 
Whether  the  commissioners  have  such  a  discretion,  or  when 
it  may  be  exercised,  are  questions  which  it  is  not  now  neces- 
sary to  decide,  for  there  was  no  aflSrmative  showing  that  there 
had  been  an  attempt  to  exercise  it,  nor  was  there  any  show- 
ing that  the  bridge  had  ceased  to  be  within  the  control  of  the 
board. 

In  cases  of  the  class  to  which  this  action  belongs  only  pe- 
cuniary damages  are  recoverable.  There  is  great  unanimity 
in  the  authorities  upon  this  general  principle,  and  thus  far 
the  question  is  free  from  embarrassment.  It  is  not,  however, 
easy  to  determine  what  damages  shall  be  considered  pecuniary. 
In  Tilley  v.  Hudson  River  R.  R.  Oo,,  24  N.  Y.  471,  it  was 
held  that  children  who  were  deprived  of  the  nurture  and 
training  of  their  mother  were  entitled  to  recover  for  the  loss 
of  such  nurture  and  training,  and  that  in  a  just  sense  their 
loss  was  a  pecuniary  one.  This  doctrine  is  re-affirmed  in 
Tilley  v.  Hudson  River  R.  R.  Co.,  29  N.  Y.  252;  Mcln- 
tyre  v.  New  York  Central  R,  R.  Co.,  37  N.  Y.  287,  These 
cases  are  based  on  a  statute  much  more  limited  in  its  opera- 
tion than  ours,  for  it,  in  terms,  restricts  the  recovery  to  pe- 
cuniary loss.  A  like  course  of  reasoning  upon  a  similar  statute 
is  pursued  in  Pentisylvania  R.  R,  Co.  v.  Keller,  67  Pa.  St.  300. 
It  must,  therefore,  be  held  that  the  loss  which  may  be  taken  into 
VoT.  93.-34 
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account  is  not  confined  to  a  loss  of  actual  services,  capable  of 
a  direct  and  exact  money  admeasurement.  3  Sutherland  Dam. 
382.  This  question  is  broadly  presented  by  the  appellant's 
instruction,  which  the  court  modified,  but  we  can  not  consider 
the  question  as  to  the  alleged  modification  of  the  instruction 
asked  for  the  reason  that  the  record  does  not  show  what 
the  supposed  modification  was.  It  is  necessary  in  order  to 
bring  before  this  court  a  ruling  modifying  an  instruction, 
to^  affirmatively  show  in  what  respect  the  court  modified  it. 
Patterson  v.  Indianapolis,  etc,  P.  R.  Co.,  56  Ind.  20 ;  Ilelma 
V.  Wayne,  etc.,  Co.^  73  Ind.  325  (38  Am.  R.  147).  In  this 
case  it  it  not  shown  by  the  bill  of  exceptions  wherein  the  court 
modified  the  instruction  asked  by  the  appellant.  The  question, 
therefore,  turns  upon  the  correctness  of  the  instruction  given 
at  the  request  of  the  appellee. 

The  only  part  of  the  instruction  given  which  can  fairly  be 
the  subject  of  debate  is  that  which  reads  thus :  "  Compensa- 
tion may  also  be  made  for  the  loss  of  a  parentis  care  and  train- 
ing to  the  children  in  their  support,  education  and  mainte- 
nance, and  the  loss  by  the  wife  of  her  husband^s  companion- 
ship." The  cases  we  have  already  referred  to  sustain  this 
instruction  in  so  far  as  it  declares  that  the  right  of  the  chil- 
dren to  the  care  and  training  of  the  father  should  be  taken 
into  account  in  estimating  the  damages,  and  there  are  other 
well  considered  cases  to  the  same  efiect.  In  Castello  v.  Land- 
wehr,  28  Wis.  522,  an  instruction  to  the  same  effect  as  the 
particular  part  of  the  one  given  in  this  case  which  we  are 
now  considering,  was  sustained,  and  declared  to  be  in  harmony 
with  the  cases  of  Potter  v.  Chicago,  etc,  R.  W,  Co.,  21  Wi-. 
372,  and  Potter  v.  Chicago,  etc.,  R.  W.  Co.,  22  Wis.  615.  A 
similar  conclusion  was  declared  in  Illinois  Central  JS.  R.  Co. 
V.  Weldon,  52  111,  290 ;  and  in  the  cases  of  Mattheics  v.  Warner, 
29  Grat.  570,  S.  C,  26  Am.  R.  396,  and  Beeson  v.  Green 
Mountain,  etc.,  Co.,  57  Gal.  20,  the  rule  is  carried  still  farther. 
The  rule  rests  on  solid  principle.  The  care,  training  ami 
education  which  a  father  can  give  his  children  may  justly  he 
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regarded  a.s  increasing  their  capacity  to  make  their  way  in  the 
world,  and  this  capacity,  surely,  may  be  valuable  even  in  a 
pecuniary  sense. 

There  remains  for  consideration  the  last  clause  of  the  in- 
struction, which  presents  this  question :  Is  a  wife  entitled 
to  compensation  for  the  loss  of  the  companionship  of  her  hus- 
band? In  Ohio,  etc.,  R,  R.  Co.  v.  Tindall,  13  Ind.  366,  it  was 
held  that  it  was  error  to  charge  the  jury  that  they  might  take 
into  consideration  "  such  other  circumstances  as  have  inju- 
riously affected  the  plaintiff  in  person,  in  peace  of  mind,  and  in 
happiness,"  and  declared  that  only  what  was  susceptible  of  pe- 
cuniary estimate  could  be  recovered  as  damages.  The  doc- 
trine of  the  case  cited  is  approved  in  Pennsylvania  Co.  v. 
Lilly,  73  Ind.  252,  the  court  holding  that  only  pecuniary 
loss  can  be  considered  in  estimating  damages.  The  rule 
which  these  cases  enforce  is  supported  by  the  very  decided 
weight  of  authority.  Thompson  says :  •'  It  has  been  almost 
universally  held  that  the  principle  under  which  damages  are 
to  be  assessed  under  these  statutes  is  that  of  pecuniary  in- 
jury, and  not  as  a  solatium.  No  compensation  can  be  given 
for  wounded  feelings,  or  the  loss  of  comfort  and  com- 
panionship of  a  relative."  2  Thompson  Neg.  1289.  The 
doctrine  is  stated  in  substantially  the  same  terms  by  other 
writers.  5  Southern  L.  Rev.  346 ;  Burke  v.  Cork,  10  Cent. 
L.  J.  48,  vide  n.,  p.  51.  In  speaking  of  the  meaning  to  be 
annexed  to  the  term  pecuniary  damages,  the  Court  of  Appeals 
of  New  York,  in  Tilley  v.  Hudson  River  R.  R.  Co.,  24  N.  Y. 
471,  said:  "The  word  pecimiar'y  was  used  in  distinction  to 
those  injuries  to  the  affections  and  sentiments  which  arise 
from  the  death  of  relatives,  and  which,  though  most  painful 
and  grievous  to  be  borne,  can  not  be  measured  or  recom- 
pensed by  money.  It  excludes,  also,  those  losses  which 
result  from  the  deprivation  of  the  society  and  companionship 
of  relatives,  which  are  equally  incapable  of  being  defined  by 
any  recognized  measure  of  value."  Commenting  upon  this 
case  a  text-writer  savs  that  this  statement  "  embodies  the  in- 
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terpretation  which  seems  to  have  been  adopted  by  the  courts." 
2  Sedgwick  Dara.  (7th  ed.),  535,  n.  The  case  of  Penns^ylva^ 
nia  R,  R.  Co,  v.  Goodman^  62  Pa.  St.  329,  is  cited  by  coun- 
sel as  declaring  a  different  doctrine,  but  we  think  that  case 
will  hardly  bear  such  a  construction.  In  that  case  the  clause 
of  the  instruction  upon  which  the  question  arose  reads  thus: 
'*  The  law  is,  that  the  damages  for  such  an  injury  are  to  be  a 
pecuniary  comj)ensation,  to  be  measured  by  the  value  of  the 
loss  of  service  and  companionship  sustained  by  the  plaintiff'." 
The  court  said,  in  commenting  on  this  instruction : 

"  But  all  the  judge  said  on  this  point  made  it  evident  he  did 
not  mean  compensation  by  way  of  solace,  and  could  not 
have  been  so  understood  by  the  jury.  Companionship  was 
evidently  us(id  to  express  the  relation  of  the  deceased  in  the 
character  of  the  service  she  performed.  He  merely  meant  to 
say  that  the  loss  should  be  measured  by  the  value  of  her 
services  as  a  wife  or  companion." 

It  is  very  evident  from  this  reasoning  that  the  instruction 
was  sustained,  not  because  it  declared  that  damages  might  be 
given  as  a  solatium^  but  because,  when  properly  construed, 
it  affirmed  that  the  value  of  the  services  as  a  wife  or  com- 
panion was  not  to  be  considered  in  estimating  the  damages. 
Any  other  interpretation  of  the  decision  would  carry  it  into 
plain  conflict  with  many  other  decisions  of  the  same  court. 
Pennsylvania  R.  R.  Co.  v.  /\e%,  31  Pa.  St.  372 ;  Pennsylvania 
R.  R.  Co.  v.  Zebe,  33  Pa.  St.  318;  Pemv^yhania  R.  R.  Co.  v. 
Keller,  supra;  North  Peim.  R.  R.  Co.  v.  Robinson,  44  Pa.  St. 
175.     The  case  of  Becson  v.  G-reen  Mountain^  etc.,  Cb  ,  57  Cal. 
29,  can  hardly  be  regarded  as  authority  upon  this  point,  for  the 
California  statute  is  essentialy  different  from  ours,  as  well  as 
from  the  English  statute.     But,  if  it  were  in  point,  its  weight 
is  much  impaired  by  the  fact  that  the  chief  justice  and  two  of  the 
associate  justices  dissented.    By  some  authors  the  case  otCity 
of  Atchison  v.  Ticiiie,  9  Kan.  350,  is  cited  as  an  authority  in 
favor  of  the  proposition,  that  the  loss  to  the  wife  of  the  com- 
panionship of  the  husband  is  to  be  considered  as  an  element  in 
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the  admeasurement  of  damages,  but,  as  the  question  was  neither 
discussed  nor  directly  considered  in  that  case,  we  do  not  think 
it  should  be  ranked  as  an  authority  upon  the  point.  The 
adjudged  cases  and  the  text- writers  unite  in  the  opinion  that 
Blake  V.  Midland  R.  W.  Co.,  18  Q.  B.  93  (83  Eng.  Com.  L.  93), 
is  the  leading  case  upon  this  subject,  and  that  it  correctly  ex- 
presses the  law.  In  that  case  it  was  held  to  be  the  duty  of 
the  court  to  direct  the  jury  that  nothing  but  damages  for  a 
pecuniary  loss  should  be  awarded,  and  that  damages  could 
not  be  given  as  a  solatium  to  the  surviving  relatives.  We 
think  that  the  instruction  given  in  the  present  case  violates 
the  rule  declared  by  these  authorities. 

If  we  could  say,  as  was  said  in  the  Pennsylvania  case,  that 
the  clause  referring  to  the  wife's  loss  of  her  husband's  compan- 
ionship meant  and  was  used  simply  to  express  "  the  relation 
of  the  deceased  in  the  character  of  the  service  "  he  performed, 
then,  possibly,  we  might  be  able  to  sustain  the  instruction; 
but  the  whole  frame  and  tenor  of  the  instruction  forbid  such  a 
result.  It  can  not  be  doubted  that  the  language  employed  con- 
veys the  meaning  that  the  loss  of  companionship  is,  in  and 
of  itself,  an  element  to  be  considered  in  computing  damages. 

Judgment  reversed. 

Filed  Feb.  23, 1884. 
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no     Kooi 

City. — Law  of  Incorporation, — Pr&mmpfion. — Where  a  city  is  a  partv  to  a      oiei  |gg| 
suit,  and  nothing  is  shown  to  the  contrary,  the  presumption  is  indulged 
that  snch  city  is  incorporated  under  the  general  law  of  the  State  for 
the  incorporation  of  cities. 

Samk. —  Vacalion  of  Sfreels, — Owner  of  Abutting  Land. — Chdside  of  City  Boun- 
dary.—  (\nnpetent  Objector. — Where  a  petition  is  presented  to  the  common 
council  of  a  city,  praying  for  the  vacation  of  a  street,  the  owner  of  land 
which  is  outside  of,  hut  ahuts  upon,  the  boundary  line  of  such  city,  and 
upon  the  terminus  of  such  street,  is  a  stranger  to  the  city  and  has  no 
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•sue}!  interest  in  the  street  as  makes  him,  under  the  provisions  of  section 
3187,  R.  S.  1881,  a  competent  objector  to  defeat  the  vacation  thereof. 
8a  ME. — Objertion  of  Adjacent  Lot-owner. — Owner  of  Outside  Land. —  Gavjte  </ 
Action,— Jnjunction, — The  fact,  if  it  be  the  fact,  that  the  owner  of  an  ad- 
jaoi-nt  lot  objects  to  the  vacation  of  the  street,  does  not  give  the  owner 
'of  lutid  outside  of  the  city  boundaries  a  sufficient  cause  of  action  for  en- 
joining the  proceedings  of  the  city  in  the  proposed  vacation  of  the  street 

From  the  Decatur  Circuit  Court. 

J,  S.  Scobey,  for  appellant. 

B.  F.  Bennett^  J,  D,  Miller  and  F,  E,  Gavin,  for  appellee. 

HowK,  C.  J. — In  this  case  the  sufficiency  of  the  complaint 
of  the  appellant,  House,  to  withstand  the  appellee's  demurrer 
thereto,  for  the  want  of  facts,  is  the  only  question  presented 
for  decision. 

In  his  complaint  the  appellant  alleged  that  he  was,  and 
had  been  for  many  years  past,  the  owner  in  fee  simple  of  cer- 
tain real  estate,  particularly  described,  in  Decatur  countj',  of 
the  value  of  $16,000;  that  his  real  estate  was  south  of  and 
immediately  abutted  upon  the  city  of  Greensburg,  in  said 
county;  that  East  street,  in  such  city,  had  been  continuously 
a  public  street  and  highway,  running  north  and  south  through 
the  city  and  terminating  at  its  south  end,  at  the  north  line 
of  appellant's  real  estate,  since  the  9th  day  of  September, 
1 829 ;  that  on  the  1 3th  day  of  July,  1850,  the  Decatur  County 
Cemetery  Association  was  organized  for  cemetery  purposes, 
and  certain  numbered  lots,  M'ithin  the  city  limits,  were  con- 
veyed to  the  association  on  August  10th,  1850,  and  from  thence 
became  and  have  since  been  cemetery  grounds;  that  at  the 
same  time  Franklin  street,  in  such  city,  then  town,  which 
street  then  terminated  at  its  south  end,  at  the  north  line  of 
appellant's  real  estate,  was  vacated  from  such  line  to  the  north 
line  of  such  cemetery  grounds  for  about  1,000  feet;  that 
upon  appellant's  real  estate,  and  immediately  south  of  the 
terminus  of  East  street,  at  the  distance  of  400  yards,  were  lo- 
cated the  appellant's  dwelling  and  other  buildings,  in  which 
dwelling  he  had  lived  for  forty  years  and  then  resided;  that 
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for  more  than  thirty  years  past  and  continuously  until  the 
present  time  he  had  and  used  a  roadway  from  his  residence 
and  land  and  his  stone-quarries  there  situate,  running  north 
to  and  connecting  with  East  street,  which  roadway  had,  dur- 
ing all  such  time,  been  in  constant  use  by  him  and  the  pub- 
lic in  coming  to  his  farm  and  stone-quarries,  and  without 
which  road  and  street  he  had  no  way  whatever  north  to  the 
city ;  that  the  vacation  of  East  street,  as  proposed  by  the  ap- 
pellee, damaged  the  appellant  in  the  sum  of  $1,000,  and  did 
and  would  depreciate  his  real  estate  in  the  sum  of  $1,000. 

And  the  appellant  further  said  that  on  the  —  day  of  No- 
vember, 1883,  a  certain  petition  was  filed  before  and  with  the 
appellee's  common' council  praying  the  appellee,  among  other 
things,  to  vacate  East  street  from  its  south  end  north  a  dis- 
tance of  891  feet;  that  the  common  council,  having  re- 
ceived the  petition,  referred  the  same  to  the  city  commis- 
sioners of  such  city  for  their  consideration  and  report  thereon.; 
that  on  the  2d  day  of  November,  1883,  the  appellant  filed 
his  written  objections  to  the  vacation  of  such  part  of  E^t 
street  before  the  common  council  and  city  commissioners; 
that  afterwards,  on  the  same  day,  the  city  commissioners  filed 
their  written  report  in  said  matters  to  and  with  the  common 
council ;  that  thereupon  the  common  council  received  such  re- 
port, and  then  and  there  made  an  order  of  record  vacating 
East  street  from  its  south  terminus  north  a  distance  of  891 
feet ;  that  such  vacation  of  East  street  wholly  deprived  the 
appellant  of  any  way,  road  or  street  whatever  from  his  real 
estate  to  the  city  of  Greensburg,  and  of  access  to  any  high- 
way, street  or  way  of  any  kind  from  his  real  estate  and  resi- 
dence except  the  other  street  of  such  city  mentioned  in  the 
report  of  the  city  commissioners  to  the  common  council. 

And  the  appellant  averred  that  he  was  directly  interested 
ill  East  street  and  against  the  proposed  vacation  thereof; 
that  the  action  of  the  appellee,  in  the  proposed  vacation  of 
such  part  of  East  street,  was  without  authority  of  law  and 
void ;  and  that  the  order  of  vacation  so  made  was  unauthor- 
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ized  by  law  and  void.  Wherefore  appellant  prayed  that  ap- 
pellee be  enjoined,  etc. 

In  the  transcript  of  the  complaint,  as  it  appears  in  the  rec- 
ord before  us,  the  petition  for  vacation,  the  appellant's  objec- 
tions to  such  vacation,  and  the  report  of  the  city  commissioners 
onHhe  petition  appear  to  have  been  severally  set  out  in  the 
body  of  the  complaint  at  the  places  therein  where  they  were 
severally  mentioned. 

In  considering  the  suflSciency  of  appellant^s  complaint,  it 
will  be  presumed,  as  nothing  is  alleged  to  the  contrary,  that 
the  city  of  Greensburg  was  and  is  incorporated  under  the 
general  laws  of  this  State  for  the  incorporation  of  cities. 
Lovrrey  v.  CUy  of  Delphi,  55  Ind.  250;  City  of  Brazil  v.  3/c- 
Bride,  69  Ind,  244;  Bessonies  v.  City  of  Indianapolis,  71 
Ind.  189. 

In  section  3184,  R.  S.  1881,  it  is  provided  as  follows: 
".The  common  council  shall  have  power  to  vacate  streets,  al- 
leys, watercourses,  public  highways,  or  squares,  whenever 
they  may  deem  it  expedient  for  the  public  interests.  When- 
ever a  petition  shall  be  presented  by  three  reputable  free- 
holders, praying  for  the  vacation  of  any  street,  highway,  al- 
ley, or  public  square,  the  common  council  shall  refer  the  pe- 
tition and  matters  appertaining  thereto  to  the  city  commis- 
sioners." The  section  contains  other  provisions  not  mate- 
rial in  this  case,  and  therefore  omitted. 

Section  3185  regulates  the  proceedings  of  the  city  commis- 
sioners, and  provides  for  the  examination  of  witnesses,  the 
hearing  of  evidence,  the  administering  of  oaths,  and  for  ad- 
journments from  time  to  time,  and  then  proceeds  as  follows: 
"  They  shall  view  the  street,  alley,  highway,  [or  square] ;  pro- 
posed to  be  vacated,  and  shall  determine  what  persons,  if  any, 
will  be  benefited  thereby;  and  shall  assess  benefits.  In  case 
any  property  owner,  immediately  upon  the  line  of  said  street, 
alley,  highway,  or  square,  who  is  directly  interested  therein, 
.shall  object  to  such  vacation,  the  city  commissioners  shall  re- 
port such  fact  to  the  common  council.     If  the  commissioners 
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should  consider  that  the  necessary  or  proper  parties  have  not 
been  brought  before  them,  they  may  require  the  petitioners 
to  notify  each  person  or  persons  as  they  may  deem  entitled 
to  notice." 

In  section  3186  the  points  are  designated  ui)on  which  th(» 
city  commissioners  are  required  to  make  their  written  report 
to  the  common  council,  of  which  the  fourth  is  as  follows : 
"  The  names  of  property  owners  or  persons  who  may  object 
to  the  vacation  of  such  street,  alley,  highway,  square,  or  park, 
and  the  nature  of  their  interest  therein." 

Section  3187  provides  what  action  the  common  council  may 
take  on  the  report  of  the  city  commissioners,  and,  inter  alia, 
declares  as  follows :  "  The  common  council  shall  have  no 
power  to  order  such  vacation  when  objected  to  by  property 
owners  adjacent  thereto,  or  by  those  having  a  direct  or  sub- 
stantial interest  therein." 

The  foregoing  are  the  principal  provisions  of  the  statute 
which  have  any  bearing  upon  the  questions  we  are  required 
to  decide  in  the  case  at  bar.  No  fault  is  found  by  the  appel- 
lant's counsel,  as  we  understand  his  brief,  with  any  of  the  pre- 
liminary proceedings  in  relation  to  the  vacation  of  a  part  of 
East  street ;  but  counsel  earnestly  insists  that  on  the  report 
of  the  city  commissioners  stating  the  names  of  the  property 
owners  who  objected  to  such  vacation,  and  the  nature  of  their 
interest  therein,  the  common  council  of  the  city  of  Greens- 
burg had  no  power,  under  the  statute,  to  order  the  vacation. 
On  this  point  the  city  commissioners  reported  as  follows: 

"  4th.  We  report  the  name  of  David  Mulligan  as  a  prop- 
erty owner,  in  said  city,  objecting  to  the  vacatio,n  of  that  por- 
tion of  East  street  above  described.  Said  Mulligan's  land  is 
not  adjacent  to  that  portion  of  East  street  asked  to  be  vacated. 
We  find  him  not  a  property  owner  adjacent  to  said  proposed 
vacation,  and  that  he  has  no  direct  or  substantial  interest  in 
said  vacation. 

"  We  also  report  specially  and  particularly  as  to  the  follow- 
ing named  property  owner  objector,  Isaac  House,  who  objects 


538  SUPREME  COURT  OF  INDIANA, 

Hoase  v.  The  City  of  Greensburg. 

to  the  vacation  of  that  part  of  East  street  proposed  to  be  va- 
cated, as  described  in  this  report,  and  not  to  the  other  streets 
and  alleys  herein  described.  We  find  said  House's  land  to  be 
bounded  on  the  north  by  the  south  corporation  line  of  said 
city ;  that  the  north  boundary  line  of  said  House's  land  forms 
the  south  boundary  line  of  the  city,  running  across  the  south 
end  of  that  portion  of  East  street  sought  to  be  vacated ;  that 
said  land,  so  bounding  the  said  south  end  of  said  East  street, 
does  not  adjoin  said  East  street  at  any  other  point,  and  said 
land  so  bounding  said  south  end  of  East  street  is  wholly  with- 
out the  corporate  limits  of  said  city  of  Greensburg,  Indiana; 
that  the  vacation  of  that  portion  of  E^st  street,  so  sought  and 
petitioned  for,  would  close  the  nearest  roadway  and  most  di- 
rect from  the  residence  of  said  House  to  said  city  of  Greens- 
burg; that  the  said  House,  counting  said  East  street,  has  two 
roadways  to  said  city,  yet  the  one  by  way  of  Ekst  street  is 
somewhat  more  direct  than  the  second  one,  just  mentioned. 
We  recommend  the  vacation  of  said  streets  and  alleys,  as 
prayed  for  by  the  petitioners  in  said  petition." 

This  report  of  the  city  commissioners,  as  we  have  seen,  is 
a  part  of  the  appellant's  complaint,  as  it  appears  in  the  rec- 
ord. The  complaint,  therefore,  fairly  presents  for  decision 
this  question  :  Can  a  non-resident  land-owner,  whose  land  is 
outside  of,  but  abuts  upon,  the  corporation  line  of  an  incor- 
porated city,  be  heard  to  complain  of  the  action  of  the  com- 
mon council  of  such  city  in  the  vacation  of  a  street  or  part 
of  a  street,  within  the  city  limits,  upon  the  terminus  of  which 
such  land  also  abuts?  We  are  of  opinion  that  this  question 
must  be  answered  in  the  negative.  By  the  finding  of  the 
city  commissioners,  and  by  his  own  showing,  the  appellant  is 
7iot  a  "  property-owner  immediately  upon  the  line  "  of  that 
part  of  East  street,  proposed  to  be  vacated.  Much  stress  is 
placed  by  the  appellant's  counsel,  in  argument,  upon  the  lim- 
itation or  restriction  of  the  power  of  the  common  council  to 
order  the  vacation  of  a  street,  "  when  objected  to  by  property 
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owners  adjacent  thereto,  or  by  those  having  a  direct  or  sub- 
stantial interest  therein." 

In  such  a  case,  the  statute  declares,  as  we  have  seen,  that 
the  common  council  shall  have  no  power  to  order  the  va- 
cation. Section  3187.  This  language,  however,  is  to  be  con- 
strued with  and  is  controlled  by  the  provision  in  section 
3185,  which  declares,  for  the  guidance  of  the  city  commis- 
sioners, in  making  their  report  to  the  common  council,  what 
property  owners  are  competent  objectors  to  the  proposed  va- 
cation. Fairly  construed,  this  latter  section  3185  provides 
that  "  any  property  owner  immediately  upon  the  line  of  said 
street,  *  *  *  who  is  directly  interested  therein,"  is  a  com- 
petent objector  to  the  vacation  of  the  street.  The  appellant 
shows  in  his  complaint,  and  it  is  shown,  also,  by  the  report  of 
the  city  commissioners,  that  he  is  not  such  a  property  owner, 
as,  under  the  statute,  is  authorized  to  object  to  the  proposed 
vacation  of  East  street.  It  is  clear,  therefore,  as  it  seems  to 
us,  that  the  appellant  has  no  standing  in  court  to  complain 
of  the  action  of  the  appellee  in  the  vacation  of  East  street, 
however  much  it  may  affect  his  private  interests,  and  how- 
ever much  inconvenience  may  result  to  him  therefrom.  He 
is  a  stranger  to  the  municipality,  and,  for  this  reason,  has  no 
direct  or  substantial  interest  in  any  of  its  public  streets, 
within  the  meaning  of  the  city  charter. 

The  supposed  grievance  of  David  Mulligan,  at  the  vaca- 
tion of  the  street,  can  not  give  the  appellant  any  suflScient 
<?ause  of  action  in  this  case.  It  was  found  by  the  city  com- 
missioners that  Mulligan's  land  was  not  adjacent  to  that  por- 
tion of  East  street  proposed  to  be  vacated,  and  that  he  had 
no  direct  or  substantial  interest  in  such  vacation.  It  is  un- 
neeessary  for  us  to  decide,  in  the  ease  in  hand,  whether  this 
finding  of  the  city  commissioners  was  right  or  wrong.  If 
it  be  conceded  that  the  finding  was  clearly  wrong,  and  that 
Mulligan  had  such  a  direct  and  substantial  interest  in  the 
proposed  vacation  as  made  him  a  competent  objector  thereto, 
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under  the  statute,  yet  we  think  that  his  objection  to  the  va- 
cation, even  if  persisted  in  and  not  withdi-awn,  would  not 
afford  the  appellant  any  sufficient  cause  of  action  for  enjoin- 
ing the  appellee's  proceedings  in  the  proposed  vacation  of  a 
part  of  East  street. 

The  demurrer  to  the  complaint  was  correctly  sustained. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  20,  1884. 


No.  9684. 

Burke  r.  Pinxell  et  al. 

Principal  and  Surety.  — //j/u/ic/ion. —  Kxecntion.  —Judgment. — Presumption 
of  Jurisdiction. — Where,  in  an  action  by  the  principal  against  the  surety 
in  a  joint  judgment  to  enjoin  an  execution  thereon  issued  against  the 
principal  in  favor  of  the  surety,  tlie  complaint  alleged  that  the  surety 
had  appeared  in  the  cause  resulting  in  such  judgment,  and  "  filed  his 
cross  complaint,  setting  up  that  he  was  surety  only,  and  that  the  court 
so  found  and  rendered  judgment,"  it  will  be  presumed  that  such  court 
had  obtained  jurisdiction  over  the  principal  before  rendering  such  judg- 
ment of  suretyship. 

Bankruptcy.— ifcr7(«<  be  Pleaded.— Injunction.  —  Execution.  —  Pending  pro- 
ceedings in  bankruptcy,  if  not  pleaded  as^a  defence  to  an  action  in  a 
State  court,  are  not  grounds  for  enjoining  execution  on  the  judgment 
rendered  in  the  latter  court. 

From  the  Boone  Circuit  Court. 

R.  Hill,  J.  W.  Nichol  and  &  M.  Burke,  for  appellant. 

H.  G.  Wills,  U,  J,  Hammond  and  W,  Bosson,  for  appellees. 

ZoLLARS,  J. — The  purpose  of  this  action  by  appellant 
against  Pinnell, and  Spahr,  as  the  sheriff  of  Boone  county,  is 
to  perpetually  enjoin  them  from  levying  an  execution  upon 
his  property.  The  ground  upon  which  the  injunction  is  asked 
may  be  epitomized  as  follows:  On  the  23d  day  of  February, 
1878,  appellant  was  adjudged  a  bankrupt  by  the  District  Court 
of  the  United  States  for  the  District  of  Indiana,  upon  a  peti- 
tion filed  on  the  22d  day  of  the  same  month,  and  on  the  r2lh 
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day  of  November,  1878,  was  finally  discharged  from  all  of  his 
debts  existing  at  the  time  of  the  adjudication  of  bankruptcy. 

On  the  6th  day  of  March,  1878,  Eli  Baker  recovered  a 
judgment  in  the  Boone  Circuit  Court  against  appellant  and 
others,  and  appellee  Pinnell  as  surety  for  appellant.  In  re- 
lation to  this  suretyship  the  averments  of  the  complaint  are: 
"  That  on  the  trial  of  said  cause  the  respondent,  James  H. 
Pinnell,  appeared  to  said  cause  of  action  and  filed  his  cross 
complaint,  setting  up,  among  other  things,  that  he  was  surety 
only  upon  said  note  for  your  petitioner,  and  that  the  honor- 
able court  so  found,  and  rendered  judgment  according  to  the 
facts  so  alleged  by  the  respondent,  James  H.  Pinnell." 

After  the  rendition  of  the  judgment,  appellant  sold  to 
Pinnell  a  quantity  of  barley,  which  was  accepted  by  him  in 
full  satisfaction  and  payment  of  the  judgment  against  appel- 
lant, which  judgment  Pinnell  agreed  to  pay.  Notwithstanding 
this  satis&ction  and  agreement,  Pinnell,  in  June,  1880,  caused 
an  execution  to  be  issued  upon  the  judgment,  for  his  benefit, 
in  the  name  of  Baker,  and  placed  it  in  the  hands  of  the 
sheriff,  who  was  threatening  to  levy  it  upon  appellant's  prop- 
erty. To  this  petition,  appellees  filed  a  general  denial,  and 
two  special  answers.  A  demurrer  was  overruled  to  the  sec- 
ond answer,  and  after  trial  judgment  was  rendered  for  ap- 
pellees. From  this  judgment  appellant  prosecutes  this  ap- 
peal, and  assigns  as  error  the  ruling  on  the  demurrer.  Upon 
this  alone,  he  relies  for  a  reversal  of  the  judgment.  The 
material  portion  of  this  answer  may  be  summarized  as  follows : 
Baker's  suit  was  commenced  on  the  12th  day  of  February, 
1878,  and  was  against  appellant  and  his  co-defendants  as 
principals,  and  against  appellee  Pinnell  as  surety  only  for 
appellant,  and  was  upon  a  promissory  note  which  shows  such 
suretyship.  A  summons  was  issued  upon  the  complaint,  and 
on  the  15th  day  of  the  same  month  was  served  upon  all  the 
defendants ;  all  of  whom  were  residents  of  Boone  county. 

Appellant  was  declared  a  bankrupt  on  the  23d  day  of  Feb- 
ruary, 1878,  and  on  the  6th  day  of  March  following  judgment 
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was  rendered  in  favor  of  Baker  against  all  of  the  defendants, 
the  court,  upon  the  complaint  and  exhibit  filed  therewith, 
finding  and  rendering  judgment  that  Pinnell  was  surety  for 
appellant.  Between  the  16th  day  of  September,  1879,  and 
the  26th  day  of  February,  1880,  Pinnell  paid  the  full  amount 
of  the  judgment  and  costs  in  favor  of  Baker,  viz.,  $538,  no 
part  of  which  has  ever  in"  any  manner  been  paid,  or  repaid 
by  appellant.  Neither  the  judgment  nor  the  debt  evidenced 
by  the  note  was  proven  in  the  bankruptcy  proceeding ;  nor 
did  appellant  set  up  his  bankruptcy  in  the  Baker  suit,  or  in 
any  way  bring  to  the  knowledge  of  the  court  the  fiict  of 
such  bankruptcy,  nor  has  he  since  taken  any  steps  to  have 
the  judgment  vacated. 

Two  objections  are  urged  against  this  answer :  First.  That 
it  does  not  appear  that  the  adjudication  of  Pinnell's  surety- 
ship was  upon  a  cross  complaint,  nor  that  appellant  was  served 
with  summons  to  answer,  nor  that  he  appeared  to  such  cross 
complaint.  There  would  be  some  plausibility  in  this  objec- 
tion if  it  did  not  appear  from  appellant^s  complaint  that  a 
cross  complaint  was  filed  by  Pinnell,  and  that  the  adjudica- 
tion of  suretyship  was  based  upon  it.  Nothing  appearing  to 
the  contmry,  it  will  be  presumed  that  the  court  had  jurisdic- 
tion of  the  parties  to  the  cross  complaint  upon  which  the 
judgment  of  suretyship  is  alleged  to  havp  been  rendered, 
and  that  the  judgment  so  rendered  was  in  the  usual  and  propi^r 
form.     State,  ex  reL,  v.  Ennis,  74  Ind.  17. 

The  second  objection  urged  against  the  answer  is,  that  the 
Baker  judgment  set  up  therein,  and  upon  which  the  execu- 
tion in  the  hands  of  the  sherifi^  rests,  was  extinguished  by 
appellant's  discharge  in  the  bankruptcy  proceeding.  The 
precise  question  here  presented  was  fully  considered  in  the 
recent  case  of  Bowen  v.  Eichely  91  Ind.  22,  and  decided  ad- 
versely to  appellant's  position.  It  is  suflScient  to  refer  to 
that  case,  and  the  authorities  therein  cited,  without  a  re-state- 
ment of  the  reasons  which  led  to  the  conclusion.  We  think 
that  the  answer  is  sufficient,  and  that^  therefore,  the  court  be- 
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low  was  not  in  error  in  overruling  the  demurrer  directed 
against  it. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  5»  1884. 


No.  9860. 

Israel  v.  Jackson  et  al.  mT^I 

Equity. — Fraud, — Action  to  Set  Aside  Anttnuptial  Contract, — Trial. — Dis- 
charge of  Jury, — Practice. — A  suit  by  a  widow  to  set  aside  an  antenup- 
tial agreement,  and  deeds  afterwards  executed  in  accordance  therewith, 
for  fraud  in  procuring  their  execution,  and  for  partition  of  the  real  estate 
of  which  her  husband  died  seized,  is  of  exclusive  equitable  cognizance, 
and  if  the  court  impanel  a  jury  to  try  the  question  of  fraud,  it  may,  on 
hearing  the  plaintif!''s  evidence,  discharge  the  jury  and  for  itself  find  for 
the  defendants,  if  the  evidence  will  warrant  that  finding. 

From  the  Marion  Circuit  Court. 

J.  H.  Eioick,  F.  J.  MatUeTy  H.  W.  Harrington  and  A.  B, 
Young,  for  appellant. 

E,  R  Ritter,  L.  RiUer,  E.  T.  Johnson^  R.  N.  Lamb  and  ^'. 
M.  Shepard,  for  appellees. 

NiBLACK,  J. — Fannie  Israel,  the  plaintiff  below  and  the 
appellant  here,  was  the  second  wife  of  one  Willis  Barnett, 
now  deceased,  to  whom  she  was  married  on  the  14th  day  of 
September,  1864.  At  the  time  of  the  marriage  Barnett  had 
four  children  by  his  first  wife,  three  of  whom,  to  wit,  Hul- 
dah  J.,  since  intermarried  with  Henry  C.  Jackson,  John  F. 
Barnett  and  James  A.  Barnett,  still  survive,  and  are  the  ap- 
pellees in  this  appeal.  The  appellant  and  Barnett,  the  dece- 
dent, continued  to  live  together  as  husband  and  w^fe  for  more 
than  nine  years.  In  February,  1874,  a  separation  having 
taken  place,  Barnett  filed  his  complaint  for  a  divorce  in  the 
superior  court  of  Marion  county,  charging  the  appellant  with 
cruel  treatment  and  abandonment.  The  appellant  a])pcared 
by  her  attoruey  to  that  action,  and  upon  a  hearing  a  divorce 
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was  decreed,  and  by  agreement  of  parties  the  sum  of  $1,300 
was  adjudged  to  the  appellant  for  alimony.  In  August,  1874, 
which  was  after  the  divorce  was  decreed,  Barnett  executed 
his  last  will  and  testament,  devising  and  bequeathing  his  en- 
tire estate  to  his  two  sons,  but  charging  it  with  the  payment 
of  a  sum  of  money  to  his  daughter,  Mrs.  Jackson. 

In  September  or  October,  1877,  the  appellant  and  Barnett, 
from  whom  she  had  been  divorced,  were  remarried,  but  be- 
fore the  marriage  ceremony  took  place  she  and  the  said  Bar- 
nett mutually  executed  what  purported  to  be  an  antenuptial 
agreement  in  writing,  by  which  she,  for  the  alleged  consid- 
eration of  $100,  agreed  to  release  and  waive  all  claims  to  the 
property  which  the  said  Barnett  then  owned,  or  which  he 
might  thereafter  acquire. 

Sometime  in  January,  1878,  Barnett  died,  leaving  the  will 
executed  by  him  as  above  unrevoked,  and  an  estate  consist- 
ing mostly  of  real  estate,  and  without  issue  by  his  intermar- 
riage with  the  appellant.  This  will  was  soon  afi;erwards  pre- 
sented for  probate,  when  Mrs.  Jackson  and  her  husband  filed 
objections  to  its  validity  as  the  will  of  the  decedent.  A  com- 
promise soon  followed,  in  which  it  was  agreed,  amongst  other 
things,  that  a  part  of  the  real  estate  left  by  the  decedent  was 
to  be  conveyed  to  Mrs.  Jackson.  Accordingly  the  entire 
family,  including  the  appellant,  met,  on  the  6th  day  of  Feb- 
ruary, 1878,  at  the  office  of  one  of  the  attorneys  employed 
in  the  settlement  of  the  estate,  and  the  two  sons  of  the  dece- 
dent thereupon  conveyed  to  Mrs.  Jackson  a  part  of  the  real 
estate  devised  to  them  by  the  will,  and  Mrs.  Jackson  and  her 
husl>and  in  turn  executed  a  conveyance  to  the  sons,  relin- 
quisliing  all  claim  to  the  remainder  of  the  real  estate  so  de- 
vised to  them.  The  appellant  joined  in  the  execution  of  both 
of  these  conveyances,  seemingly  without  any  consideration 
moving  to  her,  and  apparently  for  the  purpose  of  merely  re- 
linquishing all  claims  she  might  be  supposed  to  have  to  the 
property  conveyed.  In  connectiim  with,  however,  and  as 
may  have  been  understood  to  have  been  a  part  of,  the  com- 
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promise,  the  two  sons  of  the  decedent  either  assumed  to  pay 
or  assured  the  payment  of  certain  sums  of  money  to  the  ap- 
pellant, amounting,  in  the  aggregate,  to  at  least  thirteen,  or  may 
be  as  ranch  as  fourteen  hundred  dollars,  being  mostly,  if  not 
entirely,  the  proceeds  of  the  alimony  decreed  to  her  in  the 
divorce  case,  which  were  either  in  the  hands  or  under  the 
control  of  the  decedent  at  the  time  of  his  death. 

The  appellant,  having  in  the  mean  time  intermarried  with 
one  Israel,  commenced  this  suit  against  the  appellees,  charg- 
ing that  there  was  no  real  cause  for  a  divorce  at  the  time  the 
divorce  was  granted  to  the  decedent  as  above  set  forth ;  that 
she  was  induced  to  waive  any  effective  defence  to  the  divorce 
proceedings  by  assurances  that  the  decedent  would  soon  re- 
marry hei;,  and  that  a  temporary  separation  was  best  for  their 
mutual  interests ;  that  when  she  signed  the  antenuptial  agree- 
ment before  their  remarriage,  it  was  only  read  to  her  in  part, 
and  was  signed  by  her  upon  representations  made  by  the  de- 
cedent that  the  paper  was  a  merely  formal  thing,  and  did  not 
amount  to  anything  of  any  importance;  that  she,  at  the  time^ 
had  no  information  and  no  conception  as  to  the  real  nature 
of  the  so-called  antenuptial  agreement,  and  that  she  was  only 
actuated  to  sign  it  by  reason  of  the  great  and  undue  influence 
which  the  decedent  had  then,  as  ho  had  long  before  had,  over 
her;  also  charging  that  after  the  death  of  the  decedent,  she, 
the  appellant,  had  no  opportunity  of  consulting  counsel  or  of 
obtaining  legal  advice  as  to  her  interests  in  his  estate;  that 
she  was  induced  to  join  in  the  deeds  of  partition  and  compro- 
mise, after  the  decedent's  death,  by  the  false  and  fraudulent 
representations  of  the  appellees  that  she  had  no  interest 
in  the  decedent's  estate,  and  by  reason  of  the  undue  influence 
which  the  appellees  had  acquired  over  her  by  kindness  to  her 
in  her  then  helpless  condition ;  that  she  was  illiterate,  being 
unable  to  either  read  or  write,  and  unaccustomed  to  transacting 
business  of  importance ;  that  as  a  consequence  she  had  no 
adequate  comprehension  of  the  nature  and  legal  effect  of  what 
Vol.  93.-35 
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she  was  doing  when  she  signed  the  alleged  antenuptial  agree- 
ment, as  well  as  when  she  joined  in  the  deeds  of  partition  and 
compromise.  Wherefore  the  appellant  demanded  that  the  ante- 
nuptial agreement  be  cancelled;  that  the  deeds  of  parti- 
tion and  compromise,  so  far  as  they  purported  to  convex 
her  interest  in  the  real  estate,  be  set  aside;  that  partition  of 
the  real  estate  rpight  be  made,  and  all  other  proper  relief. 

The  appellees  demurred  to  the  complaint,  alleging  the  sub- 
stantial insufficiency  of  the  facts,  and,  their  demurrer  being 
overruled,  they  answered  in  general  denial. 

When  the  cause  was  called  for  trial,  the  court,  on  its  own 
motion,  ordered  a  jury  to  be  empanelled  to  try  the  questions 
of  fraud  and  undue  influence  charged  by  the  complaint  and 
denied  by  the  answer. 

After  the  appellant  had  introduced  all  her  evidence  in  chief, 
and  the  appellees  had  finished  the  examination  of  one  wit- 
ness, the  presiding  judge  announced  that  the  evidence  had 
failed  to  sustain  the  material  allegations  of  the  complaint,  or 
to  make  a  case  for  the  appellant,  and  that  if  the  jury  should 
return  a  verdict  for  the  appellant,  he  would  feel  constrained 
to  disregard  it  and  enter  a  decree  for  the  appellees.  The  court 
thereupon,  over  the  objection  and  exception  of  the  appellant, 
discharged  the  jury,  and  no  further  evidence  being  introduced 
or  oflered,the  court  entered  a  decree  dismissing  the  complaint, 
and  rendered  final  judgment  against  the  appellant  for  costs. 

The  appellant  has  assigned  error  upon  the  order  of  the  cir- 
cuit court  discharging  the  jury,  and  seriatim  upon  each  dis- 
tinct ruling  made  in  the  subsequent  proceedings. 

The  appellees  have  assigned  cross  error  upon  the  decision 
of  the  circuit  court  overruling  their  demurrer  to  the  com- 
plaint. 

Counsel  for  the  appellant,  while  admitting  that  this  was 
purely  an  equitable  proceeding,  and,  consequently,  a  cause 
which  might  have  been  tried  by  the  court  without  a  jury,  in- 
sist, nevertheless,  that  inasmuch  as  certain  controlling  ques- 
tions of  fact,  involved  in  a  proper  decision  of  the  cause,  were 
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submitted  to  a  jury  for  their  verdict,  it  was  error  to  discharge 
the  jury  before  the  trial  had  concluded,  upon  the  assumption 
that  there  was  a  failure  of  proof  on  behalf  of  the  plaintiff; 
in  other  words,  it  is  claimed  that  inasmuch  as  certain  material 
questions  of  fact  had  been  sent  to  a  jury  for  trial,  the  plain- 
tiff became  entitled,  as  a  matter  of  right,  to  a  verdict  upon 
such  questions,  and  that  hence  the  action  of  the  court  abridg- 
ing her  right  in  that  respect  was  an  abuse  of  its  discretion^ 
for  which  the  judgment  ought  to  be  reversed. 

It  is  enacted  by  section  409,  R.  S.  1881,  that  "  Issues  of 
law  and  issues  of  fact  in  causes  that,  prior  to  the  18th  day 
of  June,  1852,  were  of  exclusive  equitable  jurisdiction,  shall 
be  tried  by  the  court;  issues  of  fact  in  all  other  causes  shall 
be  triable  as  the  same  are  now  triable.  *****  Providedy 
That  in  all  cases  triable  by  the  court  as  above  directed,  the 
court,  in  its  discretion,  for  its  information,  may  cause  any 
question  of  fact  to  be  tried  by  a  jury,  or  the  court  may  refer 
any  such  cause  to  a  master  commissioner,  for  hearing  and 
report." 

This  suit  being  in  its  legal  effect  an  action  for  relief  against 
an  alleged  series  of  fraudulent  practices,  would  have  been, 
prior  to  the  18th  day  of  June,  1852,  a  matter  of  exclusively 
equitable  jurisdiction.  Consequently,  whether  any  of  the 
questions  of  fact  presented  in  the  cause  should  be  sent  to  a 
jury  for  trial  rested  entirely  in  the  discretion  of  the  circuit 
court.  For  the  same  reason  any  verdict  which  the  jury  might 
have  returned  would  only  have  been  for  the  information  of 
the  court  and  not  obligatory  upon  it,  in  the  final  disposition 
of  the  cause.  The  court,  therefore,  in  the  exercise  of  a  sound 
discretion,  could  have  disregarded  any  verdict  which  the  jury 
might  have  rendered  in  the  cause.  This  is  the  construction 
which  we  have  several  times  placed  upon  the  section  of  the 
code  of  1881,  set  out  as  above.  Hendricks  v.  Frank,  8G  IikI. 
278 ;  Lake  Erie,  etc,  K  W.  Co.  v.  Griffin,  92  Ind.  487 ;  Car- 
michael  v.  Adams,^\  Ind.  526  ;  Pence  v.  Garrison,  ante,  p.  345, 

The  obvious  inference  from  what  has  been  decided  is  that 
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where  a  jury  has  been  empaneHod  in  a  cause  of  exclusively 
equitable  jurisdiction  to  try  some  question  of  fact  for  the  in- 
formation of  the  court,  and  there  is  a  failure  of  proof  suffi- 
cient to  justify  the  return  of  a  verdict  for  the  plaintiff,  the 
court  may  discharge  the  jury  without  a  verdict,  and  proceed 
to  dispose  of  the  cause  as  if  the  jury  had  not  been  empanelled. 

With  this  construction  of  the  code  of  1881  concerning  the 
trial  of  exclusively  equitable  causes  in   view,  the  only  re- 
maining questions  to  be  considered  are,  Was  the  circuit  court 
guilty  of  any  abuse  of  its  discretion  in  discharging  the  jury 
in  this  case  without  a  verdict,  and  is  the  judgment  right  ui>on 
the  evidence?     The  evidence  adduced  at  the  trial  presented 
a  singular  and  apparently  exceptional  condition  of  affairs  in 
domestic  life.     There  was  no  evidence  introduced  tending  to 
explain  the  causes  which  led  to  the  separation  between  the 
appellant  and  her  late  husband,  or  to  make  known  the  grounds 
upon  which  the  divorce  which  followed  was  granted.  As  the  di- 
vorce was  decreed  upon  the  application  of  the  husband^  we  are 
left  to  the  inference  that  some  dereliction  of  marital  duty  on 
the  part  of  the  appellant  was  established  to  the  satisfaction  of 
the  court  granting  the  divorce.     For  the  same  reason  we 
must  infer  that  the  amount  of  money  allowed  to  the  appel- 
lant for  alimony  was,  under  the  circumstances  as  they  were 
disclosed  to  the  court,  a  fair  provision  for  her  out  of  the 
property  of  the  husband.     Rofie  v.  Rosey  ante,  p.    179.     It 
ought  not,  therefore  to   be  considered  a  matter  of  surprise, 
either  that  the  husband  was  unwilling  to  permit  the  appel- 
lant to  acquire  an  additional  interest  in  or  share  of  his  prop- 
erty by  a  simple  resumption  of  their  former  marital  relation, 
or  that  the  appellant  should  have  consented  to  sign  such  an 
antenuptial  agreement  as  that  read  in  evidence. 

It  is  a  general  rule  that  where  a  person  has  signed  an  in- 
strument in  writing  without  either  reading  it  or  hearing  it 
read,  or  requiring  some  authorized  statement  of  its  contents, 
he  will  not,  because  of  his  negligence,  be  relieved  from  the 
consequences  of  any  mistake  he  may  have  made  in  the  nature 
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or  terms  of  the  instrument  he  has  thus  signed.  There  was 
nothing  in  the  evidence  oonnected  witli  the  execution  of  the 
antenuptial  agreement  by  the  appellant  which  made  that  trans- 
action an  exception  to  this  general  rule.  Besides,  consider- 
ing the  evidence  in  all  its  parts,  we  can  not  say  that  it  en- 
tirely excluded  the  inference  that  the  appellant  had  some 
general  idea  at  least  of  the  character  of  the  instrument  she 
was  requested  to  sign. 

At  the  time  the  deeds  of  partition  and  compromise  were 
executed,  an  agreement  in  writing  was  also  executed  by  all 
the  parties,  including  the  appellant,  which  specified  in  detail 
the  terms  and  conditions  upon  the  adjustment  of  all  contro- 
versies concerning  the  estate  in  question  was  made. 

It  was  made  to  appear  by  the  evidence  that  these  terms  and 
conditions  were  fully  and  carefully  explained  to  all  the  parties 
jointly  assembled,  before  either  one  of  the  deeds,  or  the  agree- 
ment, was  signed,  and  that,  after  the  leading  features  of  the 
proposed  adjustment  had  been  esjjecially  recapitulated  to  her, 
the  appellant  expressly  assented  to  the  terms  and  conditions 
as  proposed,  and  united  with  the  other  members  of  the  family 
in  the  execution  of  the  deeds  as  well  as  agreement. 

Assuming,  as  we  feel  justified  in  assuming  from  the  evi- 
dence, that  the  appellant  was  a  person  of  sound  mind,  and 
not  under  coercion  or  restraint,  her  participation  in  the  exe- 
cution of  the  deeds  and  agreement  operated  as  a  ratification 
by  her  of  the  antenuptial  agreement,  and  amounted  to  an  em- 
phatic relinquishment  of  all  further  claim  to  share  in  the  prop- 
erty of  her  deceased  husband.  If,  through  illiteracy,  or  in- 
experience in  business  aflPairs,  she  really  failed  to  obtain  what 
in  equity  and  good  conscience  she  was  entitled  to  receive,  the 
result  to  her  was  a  misfortune  for  which  there  is  nothing  in 
the  evidence  suggestive  of  any  remedy. 

Upon  a  careful  review  of  the  evidence,  we  are  constrained  to 
hold  that  the  circuit  court  did  not  err  either  in  discharging 
the  jury  without  a  verdict  or  in  dismissing  the  complaint  and 
rendering  judgment  for  the  appellees. 
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The  conclusion  we  have  reached  upon  the  evidence  renders 
it  unnecessary  for  us  to  consider  the  cross  error  assigned  by 
the  appellees. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  6,  1884. 
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r550  Criminal  Law. — Supreme  Court, — ^Judgments  in  criminal  cases  will  not  be 

}^  reversed  unless  such  error  is  shown  as  would  materially  injure  the  ac- 

cused. 
Same. — Instrwdixm. — Possewwrn  of  Stolen  Goods. — Evidence. — On  the  trial  of 
an  accused  for  larceny,  the  court  instructed  the  jury  that  the  recent  pos- 
session of  stolen  goods  should  be  deemed  evidence  of  guilt. 
Ileldf  that  the  failure  to  instruct  that  such  possession  should  be  shown  to 
have  been  exclusive  was  not  error,  when  the  evidence  showed  that  a  poi^ 
tion  of  the  goods  were  concealed  about  the  person  of  the  accused. 

From  the  Hancock  Circuit  Court. 
C.  G.  OffuU  and  B.  A.  Black,  for  appellant. 
F.  T.  Hord,  Attorney  General,  G.  W.  Duncan,  Prosecuting 
Attorney,  and  W,  B,  Hord,  for  the  State. 

Elliott,  J. — The  appellant  was  convicted  of  the  offence 
of  petit  larceny,  and  hence  the  mistake  made  by  the  trial  court 
in  stating,  in  its  instructions,  the  penalty  prescribed  for  grand 
larcenv,  could  not  have  harmed  him. 

Neither  in  civil  actions  nor  in  criminal  cases  are  judgments 
reversed  unless  the  error  was  of  such  a  character  as  to  do  the 
accused  material  injury. 

The  seventh  instruction  is  assailed  upon  the  ground  that 
it  does  not  tell  the  jury  that  in  order  that  recent  possession 
of  stolen  goods  should  be  deemed  evidence  of  guilt,  it  should 
appear  that  the  possession  was  exclusive.  It  is  probably  true 
that  in  order  to  make  such  possession  evidence  of  guilt,  it 
should  be  shown  to  be  exclusive,  but  in  this  case  the  omission 
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in  the  instruction  ought  not  to  be  allowed  to  reverse  the  judg- 
ment, for  the  only  possession  proved  was  exclusive.  The 
evidence  upon  this  point  was  that  part  of  the  stolen  goods 
were  concealed  about  the  person  of  the  accused,  and  there, 
could  be  no  mistake  on  the  part  of  the  jury  as  to  the  bearing 
of  the  instruction.  If  there  had  been  evidence  of  a  joint 
possession,  a  different  case  would  have  been  presented,  but, 
under  the  evidence  in  this  case,  there  was  an  exclusive  pos- 
session or  none  at  all.  There  could,  therefore,  have  been  no 
doubt  in  the  minds  of  the  jury  upon  this  point. 

We  have  carefully  read  the  evidence,  but  find  no  reason 
which  will  justify  us  in  disturbing  the  verdict. 

Judgment  affirmed. 


Filed  Feb.  20, 1884. 


No.  11,269. 
HiNES  V.  Dresher. 


Fraudttlent  Conveyance. — Pcraonal  Judgment  Against  Chuntor, — Mortgage 
by  Grantee, — Conveyance  Set  Aside. — Sode  by  Assignee  of  Bankrupt  Grantee. — ■ 
Foreclosure  of  Mortgage  and  SaJe. — Redemption  by  Bankrupt's  Purchaser. — 
Subrogation  to  Mortgagee. — Priority  ajs  Against  Judgment  Creditor. — A  per- 
sonal judgment  was  rendered  against  a  debtor  after  he  had  conveyed 
away  land  in  anticipation  of  such  judgment.  Then  the  grantee  mort- 
gaged the  land  to  a  bona  fide  mortgagee.  Afterward  the  judgment  cred- 
itor obtained  a  decree  against  the  grantor  and  grantee,  setting  aside  such 
conveyance  as  fraudulent,  from  which  an  appeal  was  taken.  After  such 
<lecree,  but  before  the  appeal,  such  fraudulent  grantee  was  adjudged 
bankrupt,  and  his  assignee  sold  the  land.  Afterward  such  mortgage  was 
foreclosed  against  said  debtor,  his  fraudulent  grantee  and  his  judgment 
creditor,  and  bought  in  at  foreclosure  sale  by  the  mortgagee  from  which 
foreclosure  sale  said  purchaser  at  bankru])t  sale  redeemed  the  land, 
and  then  took  a  conveyance  from  said  judgment  debtor  and  his  fraudu- 
lent grantee,  said  bankrupt.  Afterward  said  appeal  was  sustained,  re- 
versing the  decree  setting  aside  such  conveyance  for  a  defect  in  the  com- 
plaint ;  but  this  was  cured  by  an  amendment  and  decree  again  rendered, 
setting  aside  said  conveyance  as  fraudulent.  Upon  suit  by  said  pur- 
chaser at  bankrupt  sale,  to  enforce  his  lien  and  quiet  his  title  against 
the  judgment  creditor,  wherein  the  latter  set  up  his  judgment, 
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Heldf  that  the  plaintiff  was  subrogatod  to  the  rights  of  the  mortgagee,  but 
that,  subject  to  the  mortgage  debt,  the  defendant's  judgment  must  next 
be  satisfied,  and  the  residue,  if  any,  go  to  the  plaintiff. 

Same. — Lis  Pendens. — The  Lis  Pendens  act  of  1877  was  not  retroactive. 

•     From  the  Hamilton  Circuit  Court. 

•  D.  M088,  R.  R.  Stephenson,  A.  F.  Shirts  and  W.  R,  Fertig, 
for  appellant. 

F.  31.  Trissdly  for  appellee. 

BiCKNELL,  C.  C. — Rosanna  Hines,  in  1869,  obtained  two 
judgments  against  John  W.  Koble;  he  had  been  the  owner 
of  the  land  in  controversy  in  this  suit,  but  in  1868  he  had 
conveyed  it  to  William  F.Noble  in  anticipation  of  the  judg- 
ments aforesaid,  and  with  intent  to  defraud  said  Rosanna.  In 
1875  William  F.  Noble  and  Eliza,  his  wife,  mortgaged  the 
land  to  the  ^tna  Insurance  Company  to  secure  $4J000  bor- 
rowed money. 

In  1877  said  Rosanna  obtained  a  decree  that  said  convey- 
ance from  John  W.  Noble  to  William  F.  Noble  was  fraudu- 
lent as  to  her,  and  that  the  land  was  subject  to  execution  on 
her  two  judgments.  From  this  decree  an  appeal  was  taken  to 
this  court.  ^ 

Afterwards,  in  1878,  the  insurance  company  foreclosed  its 
mortgage;  the  defendants  in  this  foreclosure  suit  were  Wil- 
liam F.  Noble,  Eliza  Noble,  John  W.  Noble  and  said  Rosanna 
Hines,  and  by  the  foreclosure  decree  all  the  interest,  right  of 
redemption  and  claim  of  these  defendants,  and  each  of  them, 
were  fully  barred  and  foreclosed.  At  the  foreclosure  sale  in 
1878  the  insurance  company  bought  in  the  land. 

After  said  Rosanna  had  obtained  her  decree  subjecting  the 
land  to  execution  on  her  judgments,  and  before  an  appeal  was 
taken  therefrom,  and  before  the  commencement  of  said  fore- 
closure suit,  William  F.  Noble  was  declared  a  bankrupt,  and 
his  assignee  in  bankruptcy  assigned  all  said  bankrupt's  right, 
title  and  interest  in  said  land  to  one  Valentine  Keck,  and  on 
November  24th,  1879,  Keck  redeemed  said  land  from  the 
mortgage  sale  by  paying  to  the  clerk  therefor  §1,893.27 ;  the 
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mortgage  sale  was  without  relief  from  valuation  or  appraise- 
ment laws. 

In  the  year  1881  the  appeal  to  this  court  from  said  feosan- 
na's  decree  subjecting  the  land  to  execution  on  her  judgments 
was  decided,  and  said  decree  was  reversed,  for  want  of  an  al- 
legation in  the  complaint  that  said  John  W.  Noble  had  not, 
at  the  date  of  his  conveyance  to  William  F.  Noble,  other 
property  subject  to  execution  sufficient  to  satisfy  said  judg- 
ments. The  only  defendants  to  that  suit  were  the  said  John 
W.  Noble,  William  F.  Noble  and  Eliza  Noble.  Afterwards, 
on  the  10th  of  December,  1881,  said  Rosanna  amended  hor 
complaint  by  adding  the  allegation  omitted  as  aforesaid,  and 
judgment  was  taken  thereon  by  default  the  same  day,  and  a 
decree  was  then  again  rendered  the  same  as  the  former  decree. 

While  the  appeal  was  pending  said  Valentine  Keck  took  a 
conveyance  of  the  land  from  said  John  W.  Noble,  William 
F.  Noble  and  Eliza  Noble,  dated  January  10th,  1880,  and 
after  said  Rosanna  obtained  her  second  decree,  to  wit,  in  the 
year  1882,  said  Keck  sold  the  land  to  the  plaintiff  for  $3,000. 
No  leave  to  issue  executions  on  said  judgments  was  ever 
granted.  Said  John  W.  Noble  has  been  insolvent  ever  since 
his  conveyance  to  William  F.  Noble,  and  said  Rosanna's 
judgments  are  wholly  unsatisfied. 

Keek's  redemption  of  the  land  from  the  mortgage  sale  and 
his  reception  of  the  deed  from  John  W.  Noble,  William  F. 
Noble  and  Eliza  Noble  in  1882,  were  for  the  purpose  of  pro- 
tecting the  title  he  had  acquired  by  purchase  from  the  as- 
signee in  bankruptcy  of  Wi41iam  F.  Noble. 

This  suit  was  commenced  in  November,  1882.  The  plead- 
ings were  the  complaint  by  the  appellee  and  a  denial  and 
counterH3laira  by  the  appellant.  There  is  no  question  as  to 
the  pleadings.  The  complaint  prayed  that  the  court  would 
order  that  the  claim  of  said  Rosanna  by  virtue  of  her  two 
judgments  is  inferior  to  the  lien  acquired  by  said  Keck  I:)y  the 
redemption  of  said  lands,  and  that  the  plaintiff  has  succeeded 
to  the  rights  of  said  Keck,  and  that  plaintiff's  said  lien  be 
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foreclosed,  and  the  real  estate  sold  to  satisfy  said  lien,  and  for 
all  further  proper  relief 

The  counter-claim  prayed  that  the  land  be  declared  liable 
to  sale  on  execution  under  the  judgments  aforesaid,  and  that 
such  sale  be  free  and  clear  from  any  claim  of  the  plaintiff  by 
virtue  of  such  redemption,  and  that  if  it  should  be  deter- 
mined that  the  plaintiff  has  a  prior  lien  by  virtue  of  his  said 
redemption,  an  account  may  be  taken  of  the  rents  and  profits 
received,  and  of  the  timber  taken,  from  said  lands,  and  the 
amount  thereof  deducted  from  such  lien,  and  that  the  pro- 
ceeds of  the  sale  of  the  land,  after  paying  such  lien  with  such 
deductions,  be  applied  in  satisfaction  of  the  defendant's  said 
judgments. 

The  issues  were  tried  by  the  court,  who,  at  the  request  of 
the  parties,  found  the  facts  specially  and  stated  conclusions 
of  law  thereon. 

The  defendant  excepted  to  the  conclusions  of  law.  Judg- 
ment was  rendered  in  accordance  with  the  conclusions  of  law. 
The  defendant  appealed.  She  assigns  error  in  the  conclu- 
sions of  law.  The  facts  found  by  the  court  were  those  here- 
inbefore stated. 

The  conclusions  of  law  were  as  follows:  "Upon  the  fects 
so  found  the  court  states  the  conclusions  of  law  to  be  with 
the  plaintiff,  and  that  he  is  entitled  to  a  decree  quieting  his 
title  to  the  real  (\state  described  in  the  complaint  against  all 
claims  of  the  defendant." 

The  judgment  was  as  follows :  "  It  is  considered  by  the 
court  that  the  title  to  the  lands  described  in  the  complaint*' 
(here  follows  a  description  of  them)  "  be  quieted  and  set  at 
rest  in  the  plaintiff  as  to  any  claim  of  defendants  therein, 
and  that  the  plaintiff  recover  of  the  defendant  all  his  costs 
and  charges,"  etc. 

The  conclusions  of  law  are  wrong.  If  the  title  to  the  land 
had  remained  all  the  time  in  William  F.  Noble,  then,  after 
the  appellant  obtained  her  final  decree  in  1881,  her  judgments 
could  have  been  enforced  against  the  land.     The  question  is, 
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has  anything  occurred  by  which  her  rights  have  been  im- 
paired? At  the  foreclosure  sale  tlie  insurance  company 
bought  in  the  property.  If  there  had  been  no  redemption 
under  the  statute,  the  insurance  company  would  have  held  the 
property  discharged  of  the  appellant's  claims,  and  any  bona 
fide  purchaser  from  the  insurance  company  would  have  so 
held  it ;  but  if  William  F.  Noble  had  redeemed  the  land  from 
the  foreclosure  sale,  he  would  have  been  merely  paying  his 
own  debt,  and  he  would  have  held  the  land  subject  to  the  ap- 
pellant's judgments.  The  appellant  was  barred  only  as  to 
the  insurance  company  and  those  claiming  under  it. 

But  Keck,  by  his  purchase  from  the  assignee  in  bankrupts, 
acquired  an  interest  in  the  land  such  as  entitled  him  to  re- 
deem. He  was  substantially  paying  the  mortgage  debt  when 
he  was  under  no  obligation  to  pay  it,  and,  according  to  the 
rule  laid  down  in  Braden  v.  Graves,  85  Ind.  92,  he  was  en- 
titled to  be  subrogated  to  the  rights  of  the  mortgagee.  He 
paid  off  a  prior  claim  which  was  good  against  the  appellant. 
llrich  y,.Drnsch€U,  88  Ind.  354. 

In  equity,  therefore,  although  the  judgments,  having  never 
been  satisfied,  may  still  be  enforced  against  the  land,  they  are 
subject  to  the  prior  equity  of  the  appellee,  who,  upon  sale  of 
the  land,  is  entitled  to  be  first  paid,  out  of  the  proceeds  of  the 
amount,  the  redemj)tion  money,  with  interest  from  the  time  it 
was  paid,  and  the  remaining  proceeds  must  be  paid  to  the  ap- 
pellant in  satisfaction  of  her  said  judgments,  and  the  surplus, 
if  any,  must  be  paid  to  the  appellee. 

The  conv(\vanee  of  the  land  to  Keck  by  John  W.  Noble, 
William  F.  N()l)le  and  p]liza  Noble  amounted  to  nothing. 
They  had  nothing  to  convey,  and  their  conveyance  was  pen- 
de)itf  lite,  and  was  subject  to  the  final  judgment  in  the  pend- 
ing suit.  Wihon  v.  Hefflln,  81  Ind.  35.  The  act  of  1877 
concerning  lis  pendens,  Acts  1877,  Spec.  Sess.,  p.  54,  had  nt> 
retroactive  effect,  and  does  not  apply  to  cases  pending  when 
it  became  a  law.  For  the  error  in  the  conclusions  of  law  the 
judgment  ought  to  be  reversed. 
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Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  tlie 
same  is  hereby  in  all  things  reversed,  and  this  cause  is  re- 
manded, with  instructions  to  the  court  below  to  state  con- 
clusions of  law  in  conformity  with  the  foregoing  opinion,  and 
to  order  a  sale  of  the  property  and  a  distribution  of  the  pro- 
ceeds as  hereinbefore  indicated. 

Filed  March  6,  1884. 


No.  10,471. 

Searcy  et  al.  v.  The  State,  ex  rel.  Harris,  Trustee. 

Township  Trit.stee.  — Com rem^i.—iS'ui/  on  Bond. — Pleading. — Evidence.— 
Suit  on  the  bond  of  a  U)wnbhip  trustee,  alleging  for  breach  the  conver- 
sion by  him  of  a  specified  amount  of  each  of  several  designated  funds  re- 
ceived. Answer,  general  denial  and  special  paragraphs  showing  the 
amount  of  each  fund  actually  received,  under  the  bond,  and  exj>ended, 
the  aggregate  expenditures  of  each  exceeding  the  receipts. 

Heldy  that  the  facts  specially  pleaded,  if  sufficient,  were  admissible  under 
the  general  denial,  and  hence  there  was  no  error  in  sustaining  demurrers 
to  the  special  answers. 

From  the  Switzerland  Circuit  Court. 
S.  Carta*,  W.  R,  Johnson,  F,  M,  Griffith  and  S,  E,  DoKmey, 
for  appellants. 

T.  Livings  and  W.  D.  Ward,  for  appellee. 

Zoi.LARS,  J. — The  relator,  Harris,  succeeded  appellant 
Searcy  as  the  trustee  of  Posey  township,  in  Switzerland  county, 
and  as  such  successor  instituted  this  action  against  Searcy  and 
the  other  appellants,  as  his  bondsmen  and  the  representatives 
of  his  bondsmen.  It  is  based  upon  his  oflScial  bond  as  such 
trustee,  approved  on  the  14th  day  of  November,  1876. 

The  complaint  charges  Searcy  with  the  receipt  and  conver- 
sion of  $2,000  tuition  ri  venue,  $1,000  special  school  revenue, 
$500  township  funds,  $300  road  funds,  and  $f300  dog-tax  fund. 

Appellants  lilcd  a  joint  answer  in  six  paragraphs,  the  first 
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being  a  general  denial,  and  the  fourth  and  sixth  somewhat  in 
the  nature  of  counter-claims.  A  demurrer  was  sustained  to 
the  second,  third  and  fifth  paragraphs.  It  is  upon  this  rul- 
ing that  appellants  ask  a  reversal  of  the  judgment. 

In  the  second  paragraph  the  amount  of  each  fund  received 
and  expended  is  stated,  from  whiej^  it  appears  that  at  the  ex- 
piration of  his  term  of  office  Searcy  had  on  hand  of  the  com- 
mon school  fund,  township  fund,  road  fund  and  dog-tax  fund, 
$536.85.  It  is  averred  that  of  the  expenditures  on  account 
of  the  several  funds,  $624.10  was  not  included  in  any  of 
Searcy's  reports  to  the  board  of  commissioners.  It  is  further 
averred  that  at  the  time  Searcy  entered  upon  the  discharge  of 
the  duties  of  the  office  under  the  bond  in  suit,  the  special 
school  fund  was  overdrawn  in  the  sum  of  $640.46,  and  hence 
he  received  nothing  of  that  fund  from  his  predecessor. 

It  appears  from  this  answer  that,  while  acting  under  that 
bond,  Searcy  received  of  that  fund  $1,266.78,  and  expended 
$1,335.70.  The  theory  of  this  answer  seems  to  be  that  the 
$640.46  overdrawn  by  Searcy^s  predecessor  should  be  added  to 
the  expenditures  of  this  fund  by  Searcy,  thus  swelling  his  ex- 
penditure of  the  fund  to  $1,976.16,  and  thus  leaving  the  fund 
overdrawn,  at  the  end  of  his  term,  in  the  sum  of  $709.38 ; 
and  that  deducting  the  sum  of  the  balances  of  the  other  funds 
on  hand,  he  was  entitled  to  the  difference,  viz.,  $172.53. 

The  substance  of  the  third  paragraph  is,  that  in  the  report 
of  Searcy  to  the  board  of  commissioners  in  October,  1874,  he 
erroneously  charged  himself  with  $830  of  common  school 
fund,  which  was  carried  forward  in  all  subsequent  reports; 
that  he  should  not  be  charged  therewith,  and  that  it  should  J)e 
deducted  from  any  amount  that  might  be  found  due  from  him. 

The  fifth  paragraph  is,  subvStantially,  that  on  the  29th  day 
of  November,  1873,  Searcy  succeeded  one  Sutton  as  trustee 
of  the  township;  that  at  the  expiration  of  his  term  Sutton 
had  on  hands,  of  the  several  funds,  $5,450,  which,  in  the  re- 
port to  the  board  of  commissioners,  made  by  Searcy  in  March, 
1873,  was  erroneously  charged  to  him,  although  he  had  re- 
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ceived  no  portion  of  it ;  that  this  erroneous  charge  was  car- 
ried into  all  of  his  subsequent  reports,  including  those  made 
while  acting  under  the  bond  sued  upon,  and  that  the  error 
was  not  discovered  until  after  the  expiration  of  his  term. 

It  is  apparent,  from  an  examination  of  the  answers,  that  the 
items  of  expenditure  mentioned  in  the  second  paragraph  as 
not  having  been  included  in  Searcy's  reports  to  the  board  of 
commissioners,  are  the  same  as  those  set  up  in  the  fourth  para- 
graph. The  demurrer  was  overruled  as  to  this  paragraph.  As 
to  those  items,  therefore,  appellants  were  not  injured  by  the 
sustaining  of  the  demurrer  to  the  second  paragraph.  As  to 
these  items,  moreover,  the  second  answer  was  defective,  be- 
cause it  in  no  way  appears  from  the  averments  therein  that 
the  expenditures  were  such  as  the  trustee  had  a  right  to  make. 
There  are  general  averments  of  the  expenditures,  but  for 
what  specific  purpose  they  were  made  is  not  stated.  Bills  of 
particulars  are  referred  to  as  being  filed  with  the  answer  as 
exhibits,  but  no  such  exhibits  are  found  in  the  record.  Rob- 
inson  v.  Stdte,  ex  rel.,  60  Ind.  26. 

We  are  unable  to  understand  upon  what  theory,  under  the 
averments  in  the  second  answer,  appellants  can  claim  credit 
for  the  amount  that  the  special  school  fund  was  overdrawn 
at  the  time  Searcy  entered  upon  the  duties  of  the  office  un- 
der the  bond  in  suit.  If  it  were  averred  that  he  was  his 
own  successor,  and  came  into  his  term  under  the  bond  in 
suit,  with  the  special  school  fund  overdrawn,  possibly  the 
case  might  be  different.  There  are  no  such  averments,  and 
hence  we  decide  nothing  upon  such  a  supposable  state  of 
facts.  The  averments  are  that  the  special  school  fund  had 
been  overdrawn  $640.46,  and  that  Searcy  received  nothing 
of  that  fund  from  his  predecessor.  Having  thus  received 
nothing,  Searcy  and  his  bondsmen,  upon  the  bond  in  suit, 
are  not  liable  for  the  amount  overdrawn  by  the  predecessor, 
nor  are  they  entitled  to  a  credit  for  the  amount  so  overdrawn. 
They  are  char-n^eablc  with  the  whole  amount  received  by  him 
while  acting  under  the  bond  sued  upon,  and  are  entitled  to  a 
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credit  for  the  whole  amount  properly  expended.  It  appears 
from  this  answer,  that  while  aeting  under  this  bond,  Searey 
received  of  the  special  school  fund  §1/266.78,  and  expended 
$1,335.70.  For  what  purpose  the  amount  of  expenditure 
over  the  receipts  was  made,  does  not  appear.  There  is  no 
way  of  knowing  from  this  answer  whether  it  was  for  a  proper 
and  lawful,  purpose  or  the  contrary.  This  surplus  expendi- 
ture is  a  part  of  the  sum  not  included  in  Searcy's  report  to 
the  board  of  commissioners,  and,  as  already  stated,  is  set  up 
in  the  fourth  answer.  It  should  be  noticed  too,  that  this 
second  paragraph  is  an  answer,  and  not  a  counter-claim  or 
set-off.  In  any  view  that  can  be  taken  of  this  answer,  it  can 
not  be  said  that  the  sustaining  of  the  demurrer  to  it  is  an 
available  error. 

If  it  should  be  conceded  that  there  was  error  in  sustain- 
ing the  demurrer  to  the  several  answers,  it  was  clearly  a 
harmless  error,  as  evidence  of  the  facts  set  up  therein  was 
clearly  admissible  under  the  general  denial.  The  complaint 
charges  Searcy  with  the  receipt  and  conversion  of  stated 
amounts  of  the  several  funds  named.  Whether  he  did  so  re- 
ceive and  convert  the  several  amounts  is  the  issue  tendered 
by  the  complaint.  Neither  the  action  nor  defence  is  founded 
upon  his  reports  to  the  board  of  commissioners.  It  is  not  a 
case,  therefore,  for  the  reformation  of  written  instruments, 
in  order  that  proper  relief  may  be  granted,  or  a  proper  de- 
fence made.  The  reports  are  competent  evidence,but  they 
are  not  conclusive  against  either  party. 

Appellants  could  avail  themselves  of  any  error  existing 
therein  prejudicial  to  their  rights  without  a  reformation,  and 
without  pleading  mistakes.  Such  have  been  the  later  rulings 
of  this  court,  and  they  are  in  consonance  with  the  spirit  of 
the  statute.  Sections  5811,  5812,  R  S.  1881  ;  Hunt  v.  State, 
ex  reL,  ante,  p.  311  ;  Strong  v.  State,  ex  rei,  75  Ind.  440 ;  Lowry 
V.  State,  ex  rel,  64  Ind.  421. 

The  burden  being  upon  appellee  to  establish  the  amount 
of  money  received  and  converted,  any  evidence  on  the  part 
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of  appellants,  that  would  raeet  and  overthrow,  or  tend  to 
overthrow,  the  case  made  by  appellee,  was  admissible  under 
the  general  denial.  Hence,  under  the  general  denial,  thoy 
might  show  the  correct  amount  actually  received,  whether  it 
was  correctly  stated  in  the  reports  or  not.  If,  in  the  reports, 
by  mistake  or  otherwise,  Searcy  was  charged  with  more 
money  than  he  received,  that  could  be  shown.  And  so,  too, 
we  know  of  no  reason  why  they  might  not,  under  the  general 
denial,  show  the  correct  amount  properly  expended,  and  thus 
refute  the  charge  of  conversion. 

In  the  case  of  Reagan  v.  Long^s  Administratrix ^  21  Ind. 
264,  it  was  held  that,  under  the  general  denial,  an  executor 
de  son  tort  may  show  the  expenditure  and  disposition  of 
money  and  property  with  which  he  is  charged.  The  same 
rule  is  recognized  in  the  case  of  Leach  v.  Prebster,  35  Ind. 
415.  In  the  first  case  above  the  court  says :  "The  plaintiff, 
in  actions  like  the  present,  where  the  damages  are  indefinite, 
has  two  points  to  prove,  viz. ;  a  cause  of  action  to  a  nominal 
amount  at  least,  and  the  amount  of  damages  beyond  that  sum. 
These  questions  arise  on  the  general  denial.  Hence,  as  the 
plaintiff  must  prove  these  points  on  the  general  denial,  the 
defendant  may  give  evidence  tending  to  disprove  them.  In 
this  case,  if  the  defendant  had  not  converted  the  goods  to  his 
own  use,  but  to  the  use  of  the  plaintiff,  she  had  not  been 
damnified  in  the  amount  of  their  value  by  such  conversion." 
This  may  be  very  properly  applied  to  the-  case  in  hearing. 
If  Searcy  did  not  receive  the  amount  of  money  with  whicJi 
he  is  charged,  or  if  he  properly  expended  the  amount  re- 
ceived, and  did  not  convert  it  to  his  own  use,  appellee  is  not 
entitled  to  a  recovery  upon  the  bond.  That  he  did  not  re- 
ceive the  amount  with  which  he  is  charged,  and  did  not  con- 
vert to  his  own  use  the  amount  received,  are  the  negatives 
of  the  propositions  which  appellee  was  bound  to  prove,  and 
hence  the  proof  of  these  negatives  was  admissible  under  the 
general  denial.     See  the  cases  o(  Sparks  v.  Heritage,  45  Ind. 
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66 ;  Kennedy  v.  Shaw,  38  Ind.  474 ;  Hunter  v.  MathiaSy  40 
Ind.  356;  AUis  v.  Nanson,  41  Ind.  1^4. 

It  is  hardly  necessary  to  cite  the  cases  in  support  of  the 
proposition  that  the  sustaining  of  a  demurrer  to  an  answer  is 
not  an  available  error  when  proof  of  the  fkcts  set  up  in  such 
answer  is  admissible  under  the  general  denial  which  is  in. 
See  Ketchcim  v.  Brazil  Block  Coal  Co.^  88  Ind.  515. 

Whether  appellants  were  in  fact  denied  the  right  of  intro- 
ducing proof  of  the  fiicts  specially  pleaded,  we  have  no  means 
of  knowing  from  the  record  before  us,  a.s  it  contains  neither 
the  evidence,  nor  anything  to  indicate  what  evidence  was  ad- 
mitted or  excluded. 

As  we  find  no  error  in  the  record  on  account  of  which  the 
judgment  should  be  reversed,  it  is  affirmed  with  costs. 

Filed  March  4, 1S84. 


No.  8010. 

Cabnahan  et  AL.  1?.  Tousey  et  al. 

Contract. — Privity  of. — Promise. — Suil  in  Equity. — Parties, — Privity  of  con- 
tract is  not  essential  in  equity  to  a  right  of  action  upon  the  contract; 
and  Ro  a  promise  by  one  person  to  another  for  the  benefit  of  a  third 
may  be  enforced  in  an  action  brought  by  the  third  in  his  own  name. 

Same. — Pleading. — Moii^age. — Asswrnption,  Successive  Contracts  of, — Acceptance, 
Notice  of. — Resdmon. — Order  of  Liability. — In  an  action  to  foreclose  a  mort- 
gage and  to  enforce  the  personal  liabilities  of  the  mortgagor,  and  of  suc- 
cessive grantees  of  the  land  who  had  assumed  payment  of  the  debt, 

Hddj  1st.  While  the  privies  to  such  contract  of  assumption  may  rescind 
it  at  any  time  before  notice  or  knowledge  of  its  acceptance  by  the  holder 
of  the  debt,  and  while  such  acceptance  must,  in  reason  as  in  law,  pre- 
cede the  bringing  of  an  action  upon  the  promise  by  the  holder  of  the 
debt,  the  complaint  need  not  contain  an  averment  of  the  acceptance, 
nor  of  notice  thereof.  2d.  It  neeti  not  be  averred  against  feuch 
grantees,  that  they  still  hold  the  mortgaged  land  or  any  part  thereof. 
3d.  The  mortgagor,  his  grantee  and  successive  grantees,  who  have 
agreed  to  pay  the  debt,  may  be  sued  upon  their  respective  promisee  in 

Vol.  93.-36 
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the  name  action,  and,  in  such  case,  will  be  held  liable  severally,  in  the 
inverse  order  of  their  respective  promises. 

From  the  Superior  Court  of  Marion  County. 
F.  31.  Finch  and  J.  A.  Finch,  for  appellants. 
E.  F.  Bitter,  L.  0.  Walker,  L.  RiUer,  J.  S.  CaldweU  and  /. 
M,  Judah,  for  appellees. 

/  Woods,  J. — The  only  question  discussed  by  the  appellants 
is  the  sufficiency  of  the  complaint  on  which  judgment  was 
rendered  against  them.  The  complaint,  so  far  as  its  aver- 
ments need  be  rehearsed,  shows  that  Carnahan  and  Finoh 
purchased  of  Spiegel  a  tract  of  land,  which  was  subject  t(»  a 
mortgage  made  by  Spiegel.  In  the  deed  of  Spiegel  to  the 
appellants,  which  they  accepted,  it  w^as  stipulated  that  the 
appellants  should  assume  and  pay  the  mortgage  debt.  Car- 
nahan afterwards  conveyed  his  interest  in  the  laud  to  Finch, 
by  a  deed  which  also  contained  an  agreement  that  Finch 
should  assume  and  pay  the  mortgage  debt.  The  action  is 
by  an  endorsee  of  the  mortgage  notes,  and  in  the  complaint 
are  set  out  copies  of  the  notes  and  mortgage  and  of  the  deeds 
aforesaid.  The  plaintiff  prayed  and  obtained  a  personal 
judgment  against  the  appellants  upon  their  contract  of  as- 
sumption. 

The  objections  made  to  the  complaint  are  that  it  shows  no 
privity  of  contract  between  the  appellants  and  the  plaintiff 
or  the  original  payee  of  the  notes,  nor  that  the  appellants 
were  still  in  possession  of  the  land,  or  any  part  of  it,  when 
the  action  was  commenced,  and  that  no  acceptance  of  the  con- 
tract of  assumption,  either  by  the  payee  and  mortgagee  or  by 
any  subsequent  holder  of  the  paper,  is  alleged. 

In  an  action  upon  contract  at  law,  strictly,  privity  of  con- 
tract is  essential  to  the  right  of  action,  but  the  rule  in  equity 
is  different,  and  by  a  long  and  unbroken  line  of  decisions 
since  Bird  v.  Lanius,  7  Ind.  615,  this  court  has  held  that  a 
promise  of  one  person  to  another  for  the  benefit  of  a  third 
may  be  enforced  in  an  action  brought  by  the  latter  in  his 
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own  name.  Rodenbarger  v.  Bramblett,  78  Ind.  213,  and  cases 
cited;  Davis  v.  Hardy,  76  Ind.  272;  Tinklei*  v.  Swaynie,  71 
Ind.  562:  Medsker  v.  Hichardson,  72  Ind.  323. 

No  authority  is  cited  in  support  of  the  proposition  that  it 
was  necessary  to  aver  that  the  appellants  still  held  the  land, 
in  consideration  for  which  they  had  assumed  to  pay  the  mort- 
gage debt;  and  no  argument  is  made  which  commands  our 
assent.  The  contract  of  assumption  certainly  did  not  cease 
to  be  operative  and  binding  in  favor  of  the  party  with  whom 
it  was  made  on  account  of  any  subsequent  transfer  of  the 
lands  by  the  appellants,  and  if  still  enforceable  by  the  origi- 
nal party,  to  whom  it  was  made,  there  can  be  no  good  reason 
why  it  should  have  ceased  to  enure  to  the  benefit  of  the  holder 
of  the  obligation,  which  was  assumed.  Rodenbarger  v.  Bravi- 
bletty  supra.  Each  successive  grantee  who  assumes  the  pay- 
ment of  an  encumbrance  necessarily  remains  bound  to  his 
grantor  until  the  encumbrance  has  been  removed,  unless 
otherwise  released  from  the  obligation,  and  so  long  as  not 
discharged  or  released  the  contract  necessarily  operates  in 
favor  of  the  holder  of  the  encumbrance,  who,  if  he  chooses, 
may  accept  and  enforce  it;  and  though  each  grantee  has 
bound  himself  by  a  separate  agreement,  yet,  as  all  have  as- 
sumed the  payment  of  the  same  debt,  they  may  be  sued  in  one 
action,  the  last  being  held  primarily  liable,  and  each  in  the 
inverse  order  of  his  contract.    McGill  v.  Gunn,  43  Ind.  315./ 

It  remains  to  consider  whether  an  averment  of  acceptance 
is  necessary  to  a  complaint,  based  upon  such  contract  of  as- 
sumption, brought  by  the  holder  of  the  original  obligation. 

In  Risk  v.  Hoffman,  69  Ind.  137,  it  is  directly  held  that 
such  averment  is  not  necessary.  In  Rodenbarger  v.  Bramb- 
lett,  supra,  it  was  hold,  distinguishing  Miller  v.  Billingsly,  41 
Ind.  489,  and  Durham  v.  Bischof,  47  Ind.  211,  that  where, 
upon  an  executed  consideration,  one  has  agreed  with  another 
to  pay  a  specific  sum  or  obligation  due  or  to  become  due  at  a 
known  or  stated  time,  to  or  for  the  benefit  of  a  third  person 
named,  a  demand  by  such  third  person  is  not  necessary  be- 
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fore  suing  upon  such  agreement.  And  if  a  demand  is  not 
necessary,  it  is  difficult  to  see  why  an  allegation  of  accept- 
ance should  be  required. 

It  IS  argued,and  may  be  conceded,  that  without  an  accept- 
ance there  is  no  cause  of  action  in  favor  of  the  plaintiff. 
The  acceptance,  however,  is  a  mental  act,  consisting  simply 
of  tlie  determination  of  the  party  to  avail  himself  of  the  con- 
tract made  by  another  for  him.  It  is  therefore  a  logical  and 
metaphysical  impossibility  that  he  should  institute  a  suit  on 
the  promise  without  first  having  accepted  it.  The  purpose 
or  determination  to  sue  necessarily  constitutes,  if,  indeed,  it 
does  not  presuppose,  an  acceptance  of  the  right  to  sue.  The 
bringing  of  the  action  is  therefore  sufficient,  and  probably 
conclusive  evidence  of  a  previous  acceptance,  unless  more  is 
meant  thereby  than  the  formation  of  the  purpose  to  appro- 
priate the  promise.  If  more  is  meant,  it  must  be  not  sim-' 
ply  the  fact  but  notice  of  the  acceptance,  which  is  quite  a 
different  thing,  and  will  be  considered  as  we  proceed. 

In  Davis  v.  Calloway y  30  Ind.  112,  it  is  said  that  a  para- 
graph which  averred  the  acceptance  of  the  promise  (with  the 
knowledge  of  all  the  parties  evidently)  would  be  good  at  law; 
and  it  was  held  in  the  case  that  until  accepted  by  the  third 
party  the  contract  might  be  rescinded  by  the  immediate  par^ 
ties.  We  do  not  question  this  right  of  rescission^  nor  decide 
anything  which  can  be  deemed  to  impair  it.  rlf  the  party, 
for  whose  benefit  a  contract  is  made,  neglects  to  give  notice 
of  his  acceptance  of  it,  he  incurs  the  peril  of  its  abrogation, 
and  if,  without  having  given  such  notice,  he  brings  an  action, 
he  may  be  defeated  by  the  plea  and  proof  of  a  rescission,  ac- 
complished before  the  service  of  the  summons,  just  as  he  may 
be  defeated,  if  he  does  give  such  notice,  by  proof  of  a  rescis- 
sion before  the  notice  was  served^ 

Reference  has  been  made  to  McLaren  v.  HtUchinsonj  18 
Cal.  80,  and  Kelly  v.  Roberts,  40  N.  Y.  432,  as  supporting  an 
opposite  view.  The  former  case,  however,  denies  the  right  of 
action  to  the  third  person  in  toto,  and  is^  therefore,  inconsist- 
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ent  with  all  the  cases  in  this  State  since  Bird  v.  Lanluny  an- 
pra.  In  the  opinion,  which  is  quite  short,  it  is  said  :  "  There 
is  no  privity  between  the  parties,  and  the  legal  position  of 
the  plaintiff  is  tiiat  of  a  stranger  to  the  agreement.  The  de- 
fendant is  liable  upon  the  agreement  alone,  and  Beach  is  the 
only  party  who  can  maintain  an  action  for  its  violation."  And 
in  so  far  as  the  case  is  authority  for  requiring  the  complaint 
to  show  an  acceptance,  it  means  such  an  acceptance  as  would 
have  constituted  "  a  novation  of  the  indebtedness  by  substi- 
tuting the  liability  of  the  defendant  for  that  of  Beach,"  the 
plaintiff's  original  debtor;  or,  if  not  a  novation,  at  least  an 
equitable  assignment  of  the  defendant's  obligation. 

The  other  case  is  to  the  effect  that  if  the  contract  for  as- 
sumption is  not  based  on  a  new  consideration,  and  amounts 
only  to  a  direction  of  the  creditor  to  his  debtor  to  pay  his 
note  to  a  third  person,  the  direction  may  be  revoked  at  any 
time  before  it  has  been  acted  upon.  Of  the  soundness  of  this 
doctrine  there  can  be  no  doubt;  but  it  in  no  sense  conflicts 
with  our  conclusion,  nor  with  the  principles  from  which  we 
deduce  it. 

It  being  conceded  that  the  defendant  in  such  a  case  is  not 
entitled  to  a  demand  before  suit,  no  good  reason  has  been 
suggested  why  he  should  receive  notice  of  the  acceptance  of 
his  promise  as  a  prerequisite  to  the  right  of  action.  The  ap- 
pellants, therefore,  can  not  be  allowed  to  make  any  question, 
because  in  this  complaint  notice  of  the  acceptance  of  their 
promises  is  not  alleged.  Whether  alleged  or  not,  their  right 
was  the  same  to  plead  an  abrogation  or  rescission  of  their 
contracts,  or  any  other  defence  acquired  before  they  received 
such  notice,  or  before  the  commencement  of  the  action,  if 
that  constituted  the  first  notice  which  they  received  of  the 
acceptance  of  their  promises.  The  assignee  of  a  non-nego- 
tiable promissory  note,  by  failure  to  give  notice  of  the  as- 
signment to  the  maker,  may  in  like  manner  lose  the  right  of 
action  acquired  by  the  assignment;  but  a  complaint  upon 
such  note  by  an  assignee  need  not;  for  that  reason^  allege  the 
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giving  of  such  notice.  There  seems  to  be  no  reason  for  a 
different  rule  in  respect  to  a  contract  of  assumption  by  one 
person  of  the  debt  of  another,  whereby  a  quasi  assignment 
of  liability  is  accomplished. 

Judgment  affirmed. 

Filed  April  20, 1882.     Petition  for  a  rehearing  overruled  March  6, 1884. 

Dissenting  Opinion. 

Elliott,  C.  J. — I  think  that  upon  principle  as  well  as 
upon  authority,  it  should  be  held  that  a  promise  made  for 
tlie  benefit  of  a  third  party  can  not  be  sued  upon  until  it  has 
been  accepted  or  acted  upon  by  the  person  for  whose  benefit 
it  was  made. 

The  acceptance  or  adoption  of  the  promise  must  precede 
the  action.  The  adoption  is  an  essential  element  of  the  right 
of  recovery.  Without  this  element  the  right  of  action  is  not 
complete,  and  it  is  only  upon  a  complete  right  that  an  action 
can  be  maintained.  I  quote  from  a  text-writer  a  stat<^meut 
of  this  familiar  elementary  rule:  "In  the  first  place,  then, 
the  party  proposing  to  sue  should  satisfy  himself  that  he  has 
a  complete  cause  of  action  against  the  defendant ;  for  at  the 
trial,  he  will  have  to  show  that  a  right  of  action  existed  and 
was  vested  in  him  before  he  commenced  his  suit.'*  Broom 
Com.  111.  If  an  acceptance  or  adoption  of  the  promise  is 
necessary  to  entitle  the  beneficiary  to  maintain  an  action  it 
must  have  been  made  before  the  action  was  instituted.  It 
can  not,  as  it  seems  to  me,  be  possible  that  an  element  in  the 
cause  of  action  can  be  supplied  by  the  action.  I  have  always 
understood  that  the  action  is  to  enforce,  not  to  create,  in 
whole  or  in  part,  a  cause  of  action.  I  think  Lord  Coke's 
definition,  "An  action  is  a  legal  demand  of  a  man's  right," 
fairly  indicative  of  the  purpose  of  a  civil  action.  It  seems 
to  me  that  the  only  right  which  a  man  can  demand  is  one 
complete  when  the  action  was  commenced.  If  this  be  not  so, 
then  we  must  assign  to  a  civil  action  a  double  office,  that  of 
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aiding  in  creating  a  cause  of  action,  and  then  enforcing  what 
it  has  assisted  into  existence. 

The  decisions  of  this  court  sustain  the  proposition  that  a 
promise  for  the  benefit  of  a  third  person  must  be  accepted  in 
order  to  entitle  him  to  maintain  an  action.  In  Davis  v.  Cal- 
loway^SO  Ind.  112,  it  was  decided  that  before  acceptance  by 
the  immediate  parties  the  contract  might  be  rescinded.  "  Un- 
til the  acceptance  by  Davis  of  the  promise  of  Calloway,  the 
parties  to  the  agreement  had  the  right  to  rescind.^'  If  a  right 
of  action  existed  in  favor  of  the  third  person  it  is  very  cer- 
tain that  others  could  not  by  rescission  deprive  him  of  it.  In 
Miller  v.  Billin(/sl(/,  41  Ind.  489,  it  was  said:  "It  is  not 
necessary  that  the  person  for  whose  benefit  the  promise  was 
jiiade  should  have  been  aware  of  the  promise  when  it  was  made. 
It  is  sufficient  if  such  person,  when  informed  thereof,  accepts 
of,  and  acts  upon,  such  promise."  In  the  case  of  Durham  v. 
Bischofy  47  Ind.  211,  it  was  said :  "The  complaint  alleges  a 
demand  of  payment  of  Durham  before  the  commencement  of 
the  action.  In  such  a  case,  a  demand  is  necessary.  There  was 
no  proof  showing  an  acceptance  by  the  appellees,  or  a  demand 
upon  Durham.  The  court  should  have  granted  a  new  trial." 
The  language  just  quoted  very  clearly  shows  that  the  court 
regarded  an  acceptance  as  essential  to  the  cause  of  action. 
But  we  are  not  left  in  doubt,  for  the  language  above  quoted 
from  Miller  v.  Billinf/sly,  supra^  is  made  part  of  the  opinion 
by  incorporation.  The  question  then  has  been  directly  de- 
■cided  by  this  court,  and  unless  at  least  three  cases  are  directly 
overruled  it  must  be  held  that  acceptance  is  an  essential  ele- 
ment in  the  cause  of  action.  The  doctrine  of  these  cases  has 
not  been  questioned  by  any  of  the  subsequent  cases,  for  in 
none  of  tnem  was  the  question  of  acceptance  presented  or  dis- 
cussed. Our  decided  cases  ought  to  be  adhered  to  unless 
there  is  some  good  reason  for  disregarding  the  rule  stare  de- 
c/.s/.s.  Not  only  ought  we  to  adhere  to  them  upon  the  rule 
stated,  but  we  ought  to  adhere  to  them  because  they  are  sound 
in  principle,  and  well  supported  by  authority. 
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The  doctrine  that  the  parties  to  a  contract  made  for  the 
benefit  of  a  third  may  rescind  it  before  acceptance,  is  a  very 
old  one.  An  English  author  says,  in  commenting  upon  some 
of  the  old  cases :  "  The  general  law  as  to  strangers  in  blood, 
strangers  to  the  contract,  is  the  same  at  this  day,  to  this  ex- 
tent at  least,  that  the  parties  to  the  contract  may  at  their 
pleasure  abandon  the  contract,  and  mutually  release  each  other 
from  its  performance."  2  Spence  Eq.  Jur.  280.  It  is  upon 
this  principle  that  it  was  held  that  an  assignment  for  the 
benefit  of  creditors  was  revocable  until  assented  to  by  the  bene- 
ficiaries. 2  Story  Eq.  Jur.,  section  978,  n.  2.  The  principle 
is  recognized  in  many  other  cases.  It  is  expressly  decided 
in  tho  well  considered  case  of  Keify  v.  Roberts,  40  N.  Y.  432, 
that  the  parties  may  rescind  the  contract  at  any  time  before 
acceptance  by  the  beneficiary.  But  it  is  not  necessary  that  I 
should  review  the  cases  holding  that  there  may  be  a  rescission 
before  acceptance,  for  this  has  been  done  by  a  late  writer  who 
thus  sums  up:  "But  after  the  mortgagee  has  adopted  or 
accepted  the  agreement  of  the  purchaser  for  his  benefit,  he  is 
brought  into  privity  with  him,  becomes  a  party  to  the  agree- 
ment, is  entitled  to  insist  upon  the  performance  of  it,  and  can 
not  afterwards  be  deprived  of  his  right  of  action  by  any  act 
of  the  mortgagor  in  releasing  or  discharging  the  purchaser." 
In  another  section  the  same  author  says,  in  speaking  of  .some 
ca-ses  holding  that  there  may  not  be  a  rescission  :  "  It  has  been 
suggested  *  that  this  statement  is  subject  to  the  qualification, 
that  the  assumption  of  the  mortgage  becomes  irrevocable  as 
to  the  mortgagee  only  after  he  has  knowledge  of  the  agree- 
ment, and  has  by  his  acquiescence  and  acceptance  made  him- 
self a  party  to  it."  1  Jones  Mort.,  sections  764, 763.  Among 
other  cases  cited  in  support  of  this  proposition  is  that  of  Dwr- 
ham  v.  Bischof,  supra.  It  seems  to  me  that  this  construction 
and  endorsement  of  our  own  decision  by  a  writer  of  such 
standing  supplies  strong  reasons  for  adhering  to  it. 

It  is  very  difficult,  if  not  impossible,  to  perceive  how  two 
parties  can  make,  and  yet  not  unmake,  a  contraot  to  which 
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they  alone  are  partie.s,  and  upon  which  no  one  else  has  acted. 
I  confess  my  inability  to  understand  how  it  can  be  maintained 
that  a  contract  may  be  enforced  by  a  stranger  who  has  done 
no  act  upon  the  faith  of  its  existence.  What  possible  right 
has  he  in  the  agreement  to  which  he  is  an  entire  stranger? 
There  is,  it  is  conceded,  no  trust,  and  there  can  be  no  tort,^ 
and  excluding  these  grounds  of  action,  there  is  only  one  other 
conceivable  one,  and  that  is  upon  contract.  Until  the  mort- 
gagee in  some  legal  metiiod  has  made  himself  a  privy  to  the 
contract  he  can  have  no  action.  The  necessity  for  this  privity 
of  contract  is  recognized  by  one  of  our  standard  writers,  and 
among  the  cases  cited  as  sustaining  the  text  is  our  own  case 
of  Davis  V.  Calloivay,  mtpra  ;  1  Story  Con.,  section  574,  auth. 
n.  The  case  of  McLaren  v.  HutchiuHon,  18  Cal.  80,  decides 
the  precise  question,  for  it  is  there  held  that  acceptance  is  es- 
sential to  the  right  of  action. 

Reliance  is  placed  upon  the  case  of  Douglass  v.  Wells,  57 
How.  Pr.  378.  The  decision  in  that  case  is  not  entitled  to 
very  great  weight.  It  is  the  decision  of  a  divided  court; 
it  is  not  the  decision  of  a  court  of  high  authority.  The  de- 
cision is  in  diametrical  opposition  to  the  highest  court  of  the 
State  of  Xew  York ;  it  is  in  flat  conflict  with  the  well  rea- 
soned case  of  Kelly  v.  Roberts,  supra;  it  flies  in  the  face  of 
the  decision  in  Simson  v.  Brown,  68  X.  Y.  355,  where  Kelly  v. 
Roberts,  s^apra,  is  directly  approved;  it  is  in  utter  hostility 
to  the  still  later  case  of  Moore  v.  Ryder,  65  X.  Y.  438,  where 
it  was  said,  and  said  in  expressing  the  opinion  of  an  unani- 
mous court:  ''While  they  could  adopt  and  enforce  such  a 
promise  made  upon  a  valuable  consideration  for  their  benefit, 
within  the  rule  laid  down  in  the  case  of  Larcrence  v.  Fox,  20 
X.  Y.  268,  they  did  not  do  it,  and  until  they  did  adopt  it,  *  and 
accept  the  new  debtor  in  the  place  of  the  old  one  as  their 
principal  debtor,  the  original  parties  to  the  promise  could  re- 
scind or  modify  it;  and  the  obligation  of  the  promisor  to  the 
party  for  whom  the  promise  was  made  remained  imperfect." 

It  18  settled  that  where  there  is  a  contract  of  assumption^ 
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the  party  who  assumes  the  debt  becomes  the  principal  debtor, 
and  the  original  debtor  is  but  the  surety. 

If  it  be  held  that  the  beneficiary  may  enforce  the  promise 
without  having  adopted  it,  then  we  shall  have  the  strange 
anomaly  of  a  stranger  becoming  the  creditor  of  a  principal 
debtor;  while  the  party  with  whom  he  did  contract,  and  with 
whom  he  is  in  privity  as  principal  debtor,  sinks  into  the  po- 
sition of  surety.  I  can  not  believe  that  such  a  transformation 
can  take  place  without  the  participation  of  the  creditor.  Until 
he  adopts  the  contract  made  for  his  benefit  there  is  no  change 
in  the  relationship  of  his  debtor.  Can  a  principal  be  meta- 
morphosed into  a  surety  without  the  acquiescence  of  the 
creditor? 

I  do  not,  I  add  to  prevent  misunderstanding,  place  my 
opinioif  upon  the  ground  that  a  demand  is  necessary  as  a  con- 
dition precedent  to  the  right  to  sue  ;  on  the  contrary,  I  do  not 
believe  any  demand  is  necessary.  I  put  my  opinion  upon  the 
ground  that  there  is  no  cause  of  action  until  the  beneficiary 
has  acce[)ted  or  adopted  the  promise  made  for  his  benefit. 

I  am  compelled  to  refuse  assent  to  so  much  of  the  prevail- 
ing opinion  as  holds  that  no  adoption  or  acceptance  before 
suit  is  necessary. 
Filed  April  20,  1882. 
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IWJOI  Mill-Dam. — Action  by  Ixmd-Owner  Against  MiU-Chtmer.—Baek^Waler, — ^n- 

140  2S8  ^'"^  ^/  Estoppel — Frmifl.  — Necflyje.nce.—  In    an   action  by  a  land-owner 

93   5701  against  a  mill-owner  to  recover  damages  for  injuries  caused  to  plaintiff's 

144     ^  land  by  water  backed  tbcreon  by  the  defendant's  mill-dam,  alleged  to 

93   570  have  been  raised  to  an  unlawful  lieight,  the  defendant  answered  that 

'"^^   ^^  the   dam   was  of  no   greater  height  than    it  was  when   he   purchased 

153  g;2  the  mill  property  from  its  former  owners;  that  when  he  so  purchased 

93   570  he -was  an  entire  stranger  in  that  neighborhood,  and  knew  nothing  as  Xa> 

— ^—  the  height  at  which  such  dam  might  lawfully  be  maintained,  but  that 
the  plaintiff  did ;  that,  before  he  purchased,  defendant,  upon  inquiry  with 
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a  view  to  purchasing,  was  informed  by  numerous  residents  of  the  vicin- 
ity, whose  lands  were  affected  by  the  mill-dam,  that  it  was  of  no  more 
than  a  lawful  height,  and  had  been  of  that  height  for  more  than  twenty 
years ;  tiiat  plaintiff  then  knew  that  defendant  was  making  said  inquiry, 
and  had  been  so  informed,  with  a  view  to  purchasing  said  mill  property, 
but  had  never  informed  the  defendant  that  such  mill-dam  was  too  high 
and  injured  plaintiff's  land ;  and  that  defendant,  relying  upon  said  in- 
formation, and  having  no  notice  that  it  was  incorrect,  was  permitted  by 
the  plaintiff  "to  purchase  said  mill  property  for  the  sum  of,"  etc. 

7/f  /J,  on  demurrer,  that  the  facts  alleged  constitute  an  estoppel,  but  that, 
for  want  of  an  averment  that  the  defendant  had  paid  any  purchase- 
money,  the  answer  was  insufficient. 

Hdd,  also,  that  estoppel  in  pais  may  arise  without  a  design  to  defraud. 

Same. — Jaint  Tort.—  Venire  de  Novo. — Record,— Such  owner  would  not  be 
liable  for  damages  arising  during  a  former  ownei-ship  of  the  dam;  but 
where  they  are  sued  jointly  for  an  alle<?ed  joint  wrong,  and  a  joint  ver- 
dict is  rendered  against  them,  and  the  evidence  is  not  in  the  record,  and 
no  motion  for  a  venire  de  novo  is  interposed,  no  question  is  presented  to 
the  Supreme  Court. 

Samk. — Special  Fiwlina  upon  Ansiras  to  Interrogaioriea. — Prcxtice. — Where,  in 
such  case,  there  being  both  a  general  verdict  and  answers  to  interroga- 
tories, tiie  court,  at  the  request  of  the  defendants,  found  specially  as  to 
whether  the  dam  should  be  abated  as  a  nuisance,  a  venire  de  novo  should 
have  been  directed  in  the  verdict  and  not  to  the  special  finding. 

Same. — A  mere  reference  in  such  special  finding  to  the  answers  to  inter- 
rogatories was  sufiicient  without  copying  them  in  the  finding. 

Same. — ConfliH  between  Verdict  and  Ansirers. — Motion  for  New  Trinl. — A  mo- 
tion for  a  new  trial  presents  no  question  as  to  a  conflict  between  the 
general  verdict  and  answers  to  interrogatories. 

From  the  Elkhart  Circuit  Court. 

J.  H,  Baker  and  J.  A.  S.  Mitchell,  for  appellants. 

J.  D.  Ferrally  R,  M,  Johnson  and  E,  G.  Herr^  for  appellee. 

Elliott,  J. — It  is  alleged  in  the  first  paragraph  of  the  ap- 
pellee's complaint,  that  the  appellant,  without  right,  increased 
the  height  of  a  dam  across  the  Elkhart  river,  and  thereby 
flooded  her  land.  In  the  second  paragraph  a  like  allegation 
is  made,  and  it  is  also  charged  that  the  land  of  the  appellee 
was  i;endered  useless,  and  that  the  stagnant  water  caused  an 
injury  to  the  public  health  and  comfort.  It  is  not  necessary 
to  give  a  more  extended  synopsis  of  the  complaint  as  no 
question  is  made  upon  it. 
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Wo  think  the  third  paragraph  of  the  answer  did  not  .>et 
forth  any  facts  not  admissible  under  other  paragraphs  of  tlie 
answer  which  were  left  standing,  and,  consequently,  that  there 
was  no  available  error  in  sustaining  the  demurrer. 

The  flfth  paragraph  of  the  answer  of  the  appellant  Scott  i>, 
omitting  the  formal  parts^  as  follows:  "  That  *aid  plainiitf 
had  full  knowledge  of  the  height  of  said  dam  and  of  the 
manner  and  extent  to  which  the  said  dam  set  the  wat^^r  back 
on  her  land  ;  that  in  the  year  1879,  the  defendant,  desiring  to 
purchase  said  mill,  made  inquiries  concerning  the  dam  and 
the  right  of  the  then  owners  to  maintain  said  dam  at  the 
height  at  which  it  was  then  erected,  which  was  the  same 
height  which  said  dam  now  is ;  that  this  defendant  wa>  a 
stranger  in  the  locality  of  said  mill  and  resided  in  the  State 
of  Michigan,  which  plaintiff  well  knew ;  that  defendant  was 
ignorant  concerning  the  rights  of  the  then  owners  of  said 
mill  and  was  seeking  for  information  upon  which  to  act  ia 
the  purchase  of  said  mill,  as  the  plaintiff  well  knew^;  that  he 
was  informed  before  he  purchased,  that  the  said  dam  as  then 
constructed  was  at  the  same  height  at  w'hich  it  has  stood  for 
more  than  twenty  years,  and  that  the  owners  of  the  mill  had 
the  lawful  right  against  the  plaintiff  and  all  others,  to  main- 
tain said  dam  at  its  then  height ;  that  plaintiff  knew-  that  he 
was  about  to  purchase  said  mill  and  dam  and  knew  that  he 
was  inquiring  concerning  the  right  of  the  owners  to  main- 
tain the  dam  at  the  height  it  then  was,  and  knew  that  he  had 
been  informed  that  the  dam  was  at  the  height  at  which  the 
then  owners  had  the  lawful  right  to  maintain  it,  and  no  more, 
and  knew  that  the  defendant  was  ignorant  of  the  truth  in  the 
matter  of  the  height  of  the  dam,  and  that  he  was  inquiring 
for  the  purpose  of  purchasing  and  was  about  to  purchase,  re- 
lying on  the  information  above  set  out,  which  he  had  re- 
ceived concerning  the  rights  of  the  owners  of  the  m^ll  to 
maintain  said  dam  at  its  then  height,  and  yet  she  stood  by 
well  knowing  of  said  facts,  and  permitted  the  defendant  to 
purchase  said  mill  for  the  sum  of  $8,000,  without  in  any 
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manner  disclosing  to  the  defendant  that  said  dam  raised  the 
water  on  her  land  to  any  great^*r  height  than  the  old  dam  did/' 

If  this  answer  pleads  facts  constituting  an  estoppel  there 
must  be  a  reversal. 

The  term  *^  standing  by,"  so  often  used  in  the  books  and 
reports  in  discussing  cases  of  estoppel,  does  not  mean  actual 
presence  or  actual  participation  in  the  transaction,  but  it 
means  silence  where  there  is  knowledge  and  a  duty  to  make 
a  disclosure.  In  (Tatiiny  v.  Rodman,  6  Ind.  289,  it  was  held 
that  the  phrase  " standing  by"  does  not  import  an  actual 
presence,  but  implies  knowledge  under  such  circumstances  as 
renders  it  the  duty  of  the  possessor  to  communicate  it.  The 
cases  of  State  v.  IloUoway,  8  Blackf.  45,  Eiiw  \\  Diddy^  1 
Ind.  561,  Catho^ood  v.  Watson,  66  Ind.  576,  and  other  c^ses, 
approve  this  definition.  In  Richardson  v.  Chicke7nng,  41  N. 
H.  380,  the  definition  is  accepted  as  the  correct  one,  and  the 
doctrine  of  Gatling  v.  Rodman,  supra,  expressly  approved. 

Knowledge  is  essential  on  the  part  of  the  person  sought  to 
be  estopped.  Where  a  party  is  ignorant  of  his  rights,  and  is 
free  from  actual  fraud  or  culpable  negligence,  silence  will  not 
estop  him,  although  he  may  have  knowledge  of  what  another 
is  about  to  do.  Robbing  v.  Magee,  76  Ind.  381 ;  Lash  v.  Ren- 
dell,  72  Ind.  475  ;  Hudswi  v.  Densmore,  6S  Ind.  391 ;  Stewart 
v.  Hartman,  46  Ind.  331  ;  Greensburg,  etc,,T.  P.  Co.  v.  Sid- 
ener,  40  Ind.  424 ;  Fletcher  v.  Holmes,  25  Ind.  458. 

If  the  person  about  to  act  has  knowledge,  then  there  can 
be  no  estoppel  in  pais.  Rohbivs  v.  Magee,  supra;  Cole  v. 
Laffftilaine,  84  Ind.  446. 

In  the  answqr  before  us  there  is  shown  knowledge  on  the 
one  part  and  ignorance  on  the  other,  and  in  these  particulars 
the  pleading  is  undoubtedly  good.  It  is  not  proper  to  plead 
evidence,  and  in  the  particular  named  the  answer  could  not 
well  have  been  more  specific  without  violating  this  rule  of 
pleading. 

Although  the  appellant  may  have  been  ignorant  and  the 
appellee  fully  informed,  still,  if  she  was  under  no  duty  to  dis- 
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close  her  rights,  then  there  is  no  estoppel.  The  questioDy 
therefore,  which  next  presents  itself,  is  whether  there  rested 
on  the  appellee  a  duty  to  make  known  her  rights. 

The  right  to  maintain  a  dam  at  a  given  height  is  an  incor- 
poreal hereditament,  and  may,  and  usually  does,  form  a  very 
material  part  of  the  value  of  mill  property.  Scheible  v.  Slagkj 
89  Ind.  323.  The  appellee  knew,  in  legal  contemplation  at 
least,  that  the  easement  of  flooding  lands  lying  on  the  stream* 
above  the  dam  depended  for  its  extent  upon  the  height  of  the 
dam,  and  that  this  easement  formed  an  important  and  valuable 
part  of  the  property.  This  being  true,  it  follows  that  the  ap- 
pellee knew  that  the  appellant  was  about  to  buy  property,  the 
value  of  which  depended  in  a  great  measure  upon  the  right 
to  enjoy  the  easement  of  flooding  her  lands. 

Knowing  all  the  facts,  as  the  plea  avers  she  did,  the  appel- 
lee was,  as  against  the  appellant,  who  was  ignorant  that  the 
rights  of  the  mill-owners  were  other  than  the  appearance  of 
the  dam  indicated,  bound  to  know  how  far  her  own  legal  rights 
were  aflected,  and  she  can  not  be  heard  to  aver  ignorance  on 
this  point.  One  who  has  full  and  complete  knowledge  of  all 
the  facts,  can  not,  as  against  an  innocent  third  person,  after- 
wards assert  that  he  was  ignorant  of  the  extent  of  the  legal 
rights  which  arose  out  of  the  facts.  Where  there  is  full' 
knowledge  of  the  facts,  a  person  who  acts  in  good  faith  on  the 
facts,  as  they  are  known,  can  not  be  deprived  of  his  rights 
upon  the  ground  that  there  was  ignorance  of  the  full  ext^'nt 
of  those  legal  rights.  It  is  knowledge  of  the  facts  thAt  con- 
trols in  such  cases,  for,  where  there  is  full  and  complete 
knowledge  of  the  facts  on  the  one  side,  and  honesty  and  lack 
of  knowledge  on  the  other,  there  may  be  an  estoppel,  although 
one  of  the  parties  may  have  misconceived  his  legal  right©. 
Barnes  v.  McKay,!  Ind.  301. 

We  have  shown  that  the  right  to  maintain  the  dam  at  a 
given  height  was  a  valuable  property  right,  and  that  where 
there  is  full  knowledge  of  all  the  facts  there  may  be  an  es- 
toppel, although  there  may  be  a  mistake  as  to  the  law,  and 
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we  inquire  whether  the  appellee  had,  under  the  facts  pleaded, 
a  right "  in  equity  and  good  conscience"  to  be  silent.  In  the 
American  notes  to  the  Duchess  of  Kwf/ston^a  Case,  2  Smith 
Lead.  Cas.  (7  Am.  ed.)  737,  it  is  said :  "  It  has,  in  like  man- 
ner, been  long  and  well  established  in  equity,  and  is  now 
held  in  most  courts  of  law,  that  every  one  who  encourages,  or 
stands  by  and  sanctions  the  acquisition  of  land  by  another, 
will  not  only  be  estopped  from  invalidating  the  interest  thus 
acquired,  by  the  subsequent  assertion  of  any  title  which  he 
held  with  full  knowledge  at  the  time,  but  may  be  c(»mpelled 
to  execute  a  conveyance  to  the  purchaser."  In  our  own 
case  of  Fletcher  v.  Holmes,  supra,  the  rule  is  more  broadly 
stated,  but  not  more  broadly  than  the  authorities  warrant. 
The  language  of  the  court  in  that  case  was  this :  "A  mere 
failure  to  give  notice  of  a  right,  where  another,  without 
knowledge  of  the  facts,  is  investing  his  money,  and  where  it 
may  be  fairly  concluded  that  he  would  not  do  so  if  informed 
of  the  facts,  will  generally  preclude  a  subsequent  setting  up 
of  the  claim  thus  concealed."  The  opinion  in  Junction 
R,  R.  Co,  V.  Harpold,  19  Ind.  347,  quotes  with  approval 
the  following :  "  If  a  man,  having  title  to  an  estate,  which 
is  offered  for  sale,  *  stands  by  and  encourages  the  sale,  or  does 
not  forbid  it,  and  thereby  another  person  is  induced  to  pur- 
chase the  estate,  under  the  supposition  that  the  title  is  good, 
the  former,  so  standing  by,  and  being  silent,  shall  be  bound 
by  the  sale;  and  neither  he,  nor  his  privies,  shall  be  allowed 
to  dispute  the  purchase."  1  Story  Eq.,  sec.  185.  It  was  said  in 
Gregg  v.  VonPhul,  1  Wall.  274,  that  "  No  one  is  permitted 
to  keep  silent  when  he  should  speak,  and  thereby  mislead  an- 
other to  his  injury.  If  one  has  a  claim  against  an  estate  and 
does  not  disclose  it,  but  stands  by  and  suffers  the  estate  to  be 
sold  and  improved,  with  knowledge  that  the  title  has  been 
mistaken,  he  will  not  be  allowed  afterwards  to  assert  his 
claim  against  the  purchaser."  There  are  many  cases  sustain- 
ing this  general  doctrine,  among  them :  Morgan  v.  Rail- 
road Co.,  96  U.  S.  716;  Breeding  v.  Stamper,  18    B.    Mon. 
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175;  HUly.  Epley,  31  Pa.  St.  334;  Thompson  v.  Sanborn,  11 
N.  H.  201 ;  Wendell  v.  Van  Rensselaer,  1  Johns.  Ch.  344 ; 
Parkhurst  v.  Van  Cortland,  14  Johns.  16;  Buckingham  v. 
Smith,  10  Ohio,  288;  Gregg  v.  Wells,  10  Ad.  &  E.  90. 
In  the  case  last  cited  it  was  said :  "A  party  who  negli- 
gently or  culpably  stands  by  and  allows  another  to  con- 
tract on  the  faith  and  understanding  of  a  fact  which  he 
caij  contradict,  can  not  afterwards  dispute  that  feet  in  an  ac- 
tion against  the  person  whom  he  has  himself  assisted  in  de- 
ceiving.'*  We  think  that  the  facts  stated  in  the  answer  show 
that  the  appellee  was  in  equity  and  good  conscience  bound  to 
make  known  her  claim  as  against  one  occupying  the  position 
of  a  bona  fide  purchaser.  She  knew  that  the  appellant  was 
making  inquiries  with  a  view  to  purchasing  the  property; 
she  knew  what  the  a])pearance  and  situation  of  the  property 
indicated  as  to  the  right  to  maintain  the  dam;  she  knew 
also  what  his  purpose  was  in  making  such  inquiries  and  all 
the  facts  on  which  her  own  legal  rights  were  founded ;  she 
had  information  that  he  had  been  told  that  the  mill  owners 
had  a  right  to  maintain  the  dam  at  the  height  at  which  it  then 
was,  and  that  he  was  about  to  purchase  the  property  relying 
on  that  information.  If  she  misled  the  appellant  by  her 
silence,  then  she  should  be  held  estopped  in  the  event  that  it 
is  made  to  appear  that  he  paid  value  for  the  property. 

It  is  not  necessary  in  order  to  the  existence  of  an  equitable 
estoppel  that  there  should  exist  a  design  to  deceive  or  defraud. 
The  person  against  whom  the  estoppel  is  asserted  must,  by  his 
silence  or  his  representations,  have  created  a  belief  of  the  ex- 
istence of  a  state  of  facts  which  it  would  be  unconscionable 
to  deny ;  but  it  is  not  essential  that  he  should  have  been  guilty 
of  positive  fraud  in  his  previous  conduct.  The  cases  upon  this 
subject  were  thoroughly  reviewed  in  Continental  Nat,  Bank  v. 
Nat.  Bank,  50  N.  Y.  575,  and  it  was  affirmed  that  there 
need  not  be  a  purpose  or  intent  to  deceive  or  defraud.  In 
Blair  v.  Wait,  69  N.  Y.  113,  it  was  said :  "  It  is  not  neces- 
sary to  an  equitable  estoppel  that  the  parties  should  design 
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to  mislead.'^  A  very  strong  opinion  is  that  in  Stevens  v.  Den- 
neity  51  N.  H.  324,  where  it  is  said :  "  Thus,  negligence  becomes 
constructive  fraud, — although,  strictly  speaking,  the  actual  in- 
tention to  mislead  or  deceive  may  be  wanting,  and  the  party  may 
be  innocent,  if  innocence  and  gross  negligence  may  be  deemed 
compatible."  We  have  in  our  reports  many  cases  illustrat- 
ing this  principle,  thus:  If  a  maker  of  a  non-commercial 
promissory  note  represents,  to  one  about  to  buy  it,  that  it 
is  valid,  and  that  there  is  no  defence  to  it,  and  the  pur- 
chase is  made  on  the  faith  of  this  representation,  an  es- 
toppel arises  against  the  maker.  Rose  v.  Teeple^  16  Ind.  37; 
Rose  v.  Hurley,  39  Ind.  77  ;  Vaughn  v.  Ferrall,  57  Ind.  182. 
So,  where  land  is  improperly  sold  by  a  guardian  or  adminis- 
trator, and  the  heirs  accept  the  purchase- money,  they  are  es- 
topped to  afterwards  question  the  purchaser's  title.  Morris  v. 
Stewart,  14  Ind.  334;  Test  v.  Larsh,  76  Ind.  452,  vide  p.  462. 
Again,  if  a  mother  approve  a  deed  executed  by  her  infant 
child,  she  is  estopped  to  claim  as  heir,  after  the  child's  death, 
on  the  ground  that  the  child  was  not  of  age.  Johnson  v.  Rock- 
welly  12  Ind.  76;  Wiseman  v.  Macy,  20  Ind.  239.  It  would 
overturn  all  these  cases,  and  many  more,  to  hold  that  there 
is  no  estoppel  without  a  design  to  defraud,  because  in  none 
of  them  was  such  an  element  present.  There  must  be  such 
conduct  on  the  part  of  the  person  against  whom  the  estoppel 
is  alleged  as  would  make  it  fraud  for  him  to  gainsay  what  he 
had  expressly  admitted  by  his  words,  or  tacitly  confessed  by 
his  silence;  but  there  need  not  be  in  the  precedent  acts  actual 
fraud  or  evil  design.  All  that  is  meant  in  the  expression  that 
an  estoppel  must  possess  an  element  of  fraud,  is  that  the  case 
must  be  one  in  which  the  circumstances  and  conduct  would 
render  it  a  fraud  for  the  party  to  deny  what  he  had  previously 
induced  or  suffered  another  to  believe  and  take  action  upon. 
As  said  in  Fletcher  v.  HolmeSySupra,  "  The  door  is  shut  against 
asserting  a  right  when  that  would  result  in  doing  an  injury, 
by  the  party  asserting  it,  to  some  other  person,  or  when,  *  in 
Vol.  93.-37 
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good  conscience  and  honest  dealing,  he  ought  not  to  be  per- 
mitted to  gainsay'  his  previous  conduct."  The  element  of 
fraud  appears  when  the  effort  is  made  to  gainsay  or  deny  the 
previous  conduct.  This  is  sufficient  to  work  an  estoppel  and 
bring  in  the  element  of  moral  wrong,  and  there  need  be  no 
precedent  corrupt  motive  or  evil  design.  If  the  effort  to  deny 
ought  not  in  good  conscience  to  be  successful,  then  emerges 
the  moral  wrong,  which  the  courts  denominate  fraud*. 

It  is  essential  to  the  validity  of  an  equitable  estoppel  that 
the  person  who  affirms  it  to  exist  should  show  that  he  had 
acted  upon  the  conduct  of  the  other  party,  and,  on  the  faith 
of  that  conduct,  and  influenced  by  it,  had  parted  with  some 
thing  or  some  right  of  value.  It  is  quite  clear  that  one  who 
has  not  parted  with  value,  or  who  has  not  placed  himself  in 
a  position  where  he  would  suffer  loss,  can  have  no  just  reason 
to  conclude  his  adversary  from  averring  the  truth.  The  an- 
swer before  us  shows  that  the  appellant  purchased  the  mill 
property  for  $8,000,  but  it  is  not  averred  that  any  part  of  this 
sum  has  been  paid. 

A  settled  rule  of  pleading  is  that  estoppels  must  be  spe- 
cially pleaded  and  pleaded  with  great  particularity  and  pre- 
cision, leaving  nothing  to  intendment.  This  rule  proceeds 
upon  the  theory  that  as  an  estoppel  concludes  a  party  from 
asserting  the  truth,  all  things  essential  to  give  the  right  to 
shut  out  the  truth  should  affirmatively  appear.  Sims  v.  Cify 
of  Frankfort,  79  Ind.  446 ;  Robbins  v.  Magee,  76  Ind.  381 ; 
Lash  V.  Rendell,  72  Ind.  475 ;    Wood  v.  Ostram,  29  Ind.  177. 

Testing  the  answer  by  the  rule  of  pleading  we  have  just 
stated  it  falls.  We  can  not  presume  that  the  purchase-money 
was  paid,  and,  unless  it  was  paid,  the  appellant  can  not  be 
deemed  to  have  parted  with  anything  of  value  on  the  feith 
of  the  appellee's  conduct. 

This  defect  goes  deeper  than  the  mere  question  of  damages. 
In  order  that  the  estoppel  can  avail  the  appellant,  it  must  ap- 
pear that  he  stands  as  a  bona  fide  purchaser,  and  this  favored 
position  can  not  be  granted  him,  because  it  does  not  appear 
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that  he  had  paid  the  purchase-money.  2  Pom.  Eq.,  section 
750.  In  Lewis  v.  Phillips,  17  Ind.  108,  the  court  quoted, 
with  approval,  the  following :  "  Notice,  before  actual  pay- 
ment of  all  the  money,  although  it  be  secured,  and  the  con- 
veyance actually  executed,  or  before  the  execution  of  the 
conveyance,  notwithstanding  the  money  be  paid,  is  equiva- 
lent to  notice  before  the  contract.''  This  doctrine  was  held 
in  the  early  cases  of  Galllon  v.  McCaslin,  1  Blackf.  91  (12 
Am.  Dec.  208),  and  Duganv.  Vattier,  3  Blackf.  245  (25  Am. 
Dec.  105),  and  in  the  later  cases  of  Rlwdes  v.  Greeny  36  Ind* 
7,  and  Burton  v.  Reagan,  75  Ind  77.  A  bona  fide  purchaser  is 
one  who  has  actually  paid  the  purchase-money ;  this  the  ap- 
pellant has  not  done,  and  he  is,  therefore,  not  in  a  situation  to 
deprive  appellee  of  her  prior  rights. 

The  owner  of  a  mill  is  only  liable  for  injuries  resulting 
from  the  backing  of  water,  which  occur  after  he  becomes  the 
owner;  he  is  not  liable  for  injuries  which  occurred  prior  to 
his  acquisition  of  the  property.  Holmes  v.  Drew,  7  Pick. 
141 ;  Angell  Watercourses,  section  510.  Scott  was  not  lia- 
ble, therefore,  for  injuries  which  accrued  before  his  purchase. 
It  is  probably  true  that  where  the  evidence  establishes 
separate  and  distinct  wrongs,  a  joint  verdict  can  not  be  sus- 
tained, for  the  defendants  are  liable  not  merely  for  different 
damages  but  for  different  causes.  Simpson  v.  Seavey,  8  Greenl. 
138 ;  Sprague  v.  Kneeland,  12  Wend.  161 ;  Leidig  v.  Bucher, 
74  Pa.  St.  65 ;  Bard  v.  Yohn,  26  Pa.  St.  482 ;  Cunningham 
V.  Dyer,  2  Mon.  50;  Richards  v.  Walton,  12  Johns.  434;  Hoi- 
brook  V.  Murray,  5  Wend.  161 ;  2  Hilliard  Torts,  463.  It 
is  also  probably  true  that  an  erroneous  joint  verdict,  in  a 
case  where  the  wrongs  are  distinct*  and  several,  is  bad  as  to 
all  of  the  defendants.  HaU  v.  Williams,  6  Pick.  232 ;  Grw<ing 
V.  Shannon,2Br2iA.32b;  Richards  v.  Walton,  supra  ;  Palmer 
V.  Crosby,  1  Blackf.  139;  Allen  v.  Wheatley,  3  Blackf.  332; 
Everroad  v.  Gabbert,  83  Ind.  489,  and  authorities  cited. 
There  are,  however,  two  reasons  why  the  appellants  can  not 
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avail  themselves  of  the  question  sought  to  be  made  on  the 
joint  verdict  in  this  case : 

1st.  Where  the  evidence  is  not  in  the  record,  this  court 
can  not  determine  whether  the  verdict  was  sustained  by  suffi- 
cient evidence,  and  in  the  present  instance  the  evidence  is 
not  in  the  record. 

2d.  Where  there  is  lio  motion  for  a  venire  de  novo,  this 
court  can  not  reverse  on  the  ground  that  the  verdict  is  insuf- 
ficient in  form  or  substance,  and  in  this  record  we  find  no 
such  motion  directed  against  the  verdict. 

It  is  settled  that  a  motion  for  a  new  trial  does  not  present 
the  question  of  conflict  between  the  general  verdict  and  the 
answe,rs  to  interrogatories,  and  that  the  question  of  a  right 
to  judgment  on  the  answers  must  be  raised  in  some  other 
mode.  Brickley  v.  Wef/horn,  71  Ind.  497 ;  Adamson  v.  Rose, 
30  Ind.  380. 

The  court,  at  the  request  of  the  appellants,  found  the  facts 
specially  upon  the  issue  as  to  the  right  of  the  appellee  to 
have  the  dam  abated  as  a  nuisance,  and  against  this  finding 
a  motion  for  a  venire  de  novo  was  directed,  but  not  against  the 
verdict. 

The  objection  is  made  that  the  court  adopted  the  answers 
of  the  jury  to  the  interrogatories  as  part  of  its  finding,  and 
did  not  again  set  them  out.  We  see  no  error  in  this.  The  facts 
were  fully  of  record  in  the  answers  to  interrogatories,  and 
there  was  no  good  reason  for  burdening  the  record  by  re- 
peating them.  The  reference  to  them  incorporated  them  In 
the  finding.  Broom  Ix^gal  Max.  522 ;  City  of  Indianapolis 
V.  Mansur,  15  Ind.  112. 

We  think  that  it  clearly  appears  that  the  original  right  to 
maintain  the  dam  was  fixed  by  the  facts  fbund  in  the  answers 
to  interrogatories,  and  that  the  height  originally  was  three 
feet.  We  are  also  satisfied  that  it  sufficiently  appears  that 
the  height  was  raised  twelve  inches.  It  is  a  plain  principle 
of  law  that  an  easement  existing  by  prescription  is  measured 
by  the  right  acquired  by  the  use,  and  that  it  can  not  be 
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greater  than  the  use.  Phear  Water  Rights,  90 ;  Brookville, 
etc.y  Go.  V.  Butler,  91  Ind.  134;  Postlethwaite  v.  Payne,  8 
Ind.  104. 

The  use  iu  this  case  gave  a  right  to  maintain  the  dam  at 
the  height  of  three  feet,  and  the  appellants  did  wrong  in  in- 
creasing this  height. 

The  appellee  had  a  right  to  a  decree  abating  the  height  of 
the  dam,  and  as  no  objection  was  made  to  the  form  of  the 
judgment  in  the  trial  court,  none  can  be  considered  here. 
Hardy  v.  Miller,  89  Ind.  440;  Evans  v.  Feeny,  81  Ind.  532; 
Bayleas  v.  Glenn,  72  Ind.  5 ;  Badddey  v.  Patterson,  78  Ind.  157. 

Judgment  affirmed. 

Filed  Jan.  5,  1884.     Petition  for  a  rehearing  overruled  March  5,  1884. 
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Supreme  Covrt.— Brief. — A  brief  which  simply  relates  the  nature  of  the 
action,  coupled  with  a  statement  of  certain  rulings  and  actions  of  the 
court  below,  and  copying  the  assignment  of  errors,  but  containing 
neither  citation  of  authorities  nor  argument  upon  any  point  in  the  case, 
presents  no  question  to  the  Supreme  Court. 

From  the  Bartholomew  Circuit  Court. 

F,  T.  Hord,  A.  Major  and  S.  Major,  for  appellants. 

B.  F,  Love,  for  appelloos. 

BiCKNELL,  C.  C. — This  was  a  suit  by  the  appellees  to  es- 
tablish a  lost  will.  Since  the  submission  the  appellant  John 
Raster  has  died  testate.  His  executor,  West  C.  E.  Wanne, 
his  widow,  Rebecca  Raster,  and  his  heirs  at  law,  John  Raster, 
William  Raster,  Leander  Raster,  Zeno  Raster  and  Sarah  F. 
Bassett,  on  their  own  application,  are  substituted  for  said 
John  Raster  herein,  and  on  their  motion  the  appeal  herein  as 
to  them  is  dismissed,  pursuant  to  agreement  on  file,  and  on 
motion  of  the  original  appellant,  William  Raster,  the  appeal 
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herein  is  now  dismissed  as  to  him,  pursuant  to  the  agreement 
on  file.  The  remaining  appellants  have  filed  a  brief,  of  which 
the  following  is  a  copy : 

"  This  was  an  action  in  the  court  below  to  establish  a  lost 
will.  Answers  were  filed,  and  demurrers  sustained,  to  which 
appellants  excepted. 

"  Instructions  were  given  to  the  jury,  over  appellants'  ob- 
jection, and  the  following  errors  were  committed  by  the  court 
below  upon  its  several  rulings : 

"  1.  The  court  erred  in  overruling  a  demurrer  to  the  first, 
second  and  third  paragraphs  of  the  complaint  severally. 

"  2.  The  court  erred  in  sustaining  a  demurrer  to  the  third 
paragraph  of  defendants'  answer. 

"3.  The  court  erred  in  overruling  defendants' motion  to 
suppress  and  quash  parts  of  the  deposition  of  William  H. 
Adams,  a  witness  for  the  plaintiffs. 

"  4.  The  court  erred  in  overruling  defendants'  motion  to 
suppress  the  cross-examination  of  William  Adams'  deposi- 
tion taken  by  the  defendants. 

"5.  The  court  erred  in  permitting  the  plaintiff  to  read  in 
evidence  the  deposition  of  William  H.  Adams,  taken  by  de- 
fendants. 

"  6.  The  court  erred  in  permitting  Joseph  Cummins  to  tes- 
tify to  the  statements  of  the  plaintiffs,  "  that  they  could  not 
do  anything,  that  mother  was  alive  and  Bill  had  stolen 
the  will. 

"  7.  The  court  erred  in  permitting  the  plaintiff  to  read  to 
the  jury  the  cross-examination  of  William  H.  Adams,  in  the 
deposition  taken  by  the  defendants. 

"  8.  The  court  erred  in  permitting  the  plaintiff  to  read  to 
the  jury  questions  and  answers  numbered  25  and  26  of  the 
cross-examination  of  William  H.  Adams,  in  the  depositions 
taken  by  the  defendants.         ^ 

*'  (Signed)  Major  &  Major, 

"  Attorneys  for  Appellants." 

This  brief,  so  called,  so  far  as  its  several  specifications  are 
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concerned,  is  an  exact  copy  of  the  eight  specifications  of  the 
appellants'  assignment  of  errors. 

It  was  decided  in  Bennett  v.  State,  ex  ret,  22  Ind.  147, 
that  errors  assigned  and  simply  copied  into  the  brief  of 
the  party  making  the  assignment,  without  argument  or  au- 
thority in  support  of  them,  will  not  be  considered  by  this  court. 
Errors  assigned  and  not  argued  are  regarded  as  waived.  Swi- 
hart  V.  Shaffer,  87  Ind.  208. 

A  brief  must  contain  ai?uramary  of  the  points  or  questions 
involved,  with  a  citation  of  authorities,  if  any  are  relied  on, 
and  an  argument  based  upon  both.  Parker  v.  Hastings^,  12  Ind. 
6o4.  For  the  want  of  such  a  brief  the  judgment  appealed 
from  may  be  affirmed.  Bennett  v.  State,  ex  reL,  supra;  Deford 
V.  Urbain,  42  Ind.  476  ;  Gardner  v.  Stover,  43  Ind.  356 ;  Har- 
rison V.  Hedges,  60  Ind.  266 ;  Bray  v.  Franklin  Life  Ins.  Co,, 
68  Ind.  6 ;  Millikan  v.  State,  ex  reL,  70  Ind.  283 ;  Wilson  v. 
Holloway,  70  Ind.  407  ;   City  of  Anderson  v.  Ncal,  88  Ind.  317. 

It  may  be  observed  that  the  3d,  4th,  5th,  6th,  7th  and  8th 
specifications  of  the  assignment  of  errors  relate  to  matters  oc- 
curring upon  the  trial,  and  are  therefore  not  available  in  an 
assignment  of  errors.     Patterson  v.  Lord,  47  Ind.  203. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same 
is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellants. 
Filed  March  6, 1884. 


No.  11,050. 

^REiTE  y.  Kreite  et  al.  iJS  ^| 

Judgment. — Applicat^fm  to  Set  Aside. — In  an  application  to  set  aside  a  jndg- 
nient  under  section  396,  R.  S.  1881,  it  must  not  only  appear  that  the 
party  has  a  defence,  but  that  the  judgment  was  taken  against  him  through 
his  mistake,  inadvertence,  surprise  or  excusable  negligence. 

Same. — Negligence  of  Attorney. — Where  a  party  simply  employs  an  attomejy 
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informs  him  of  his  defence,  and  pays  no  further  attention  to  his  cause, 
he  is  himself  guilty  of  gross  negligence,  and  is  not  entitled  to  relief  from 
such  judgment. 
Same. — The  neglect  of  an  attorney  is  the  neglect  of  the  client. 

From  the  Dearborn  Circuit  Court. 
0,  F.  Robert^y  for  appellant. 

Best,  C. — The  appellant  instituted  this  proceeding  to  set 
aside  a  judgment  the  appellee  Henry  Kreite  had  taken 
against  him,  and  to  enjoin  the  appellee  John  C.  Sims,  sheriff, 
etc.,  from  collecting  an  execution  then  in  his  hands  issued 
upon  such  judgment. 

•  The  complaint  averred^  in  substance,  that  the  appellee 
Henry  Kreite  instituted  a  suit  in  the  Dearborn  Circuit  Court 
against  the  appellant  upon  a  note  of  $133.60,  which  he  had 
theretofore  made  to  said  Henry;  that  process  was  duly 
served,  returnable  the  9th  day  of  September,  1882,  and  that 
appellant  employed  one  John  A.  Parks,  a  practicing  attorney 
of  said  court,  to  appear  and  defend  said  cause ;  that  said 
Henry  was,  at  the  time,  indebted  to  the  appellant  in  the  sum 
of  $168.10  for  personal  property  had  and  received  by  said 
Henry  from  the  appellant;  that  said  Henry  was  the  son  of 
appellant,  lived  upon  the  latter's  farm,  and  when  he  moved 
away  he  carried  off  and  converted  to  his  own  use  other  per- 
sonal property  belonging  to  appellant  of  the  value  of  $91.50, 
and  that  each  of  said  sums  was  then  due  and  wholly  unpaid; 
that  appellant  informed  said  Parks  of  his  several  grounds 
of  defence  before  the  return  day  of  said  writ,  and  relied 
upon  him  to  defend  said  cause ;  that  thereafter  said  "  Parks 
pretended,  in  part,  to  set  up  by  way  of  answer  his  claim 
against  said  defendant,  but  that  thereafter  said  Parks,  on  the 
27th  day  of  September,  1882,  well  knowing  that  the  plain- 
tiff had  a  valid  and  complete  defence  to  said  action,  and 
without  any  authority  from  the  plaiutiff,*and  without  his 
knowledge  or  consent,  wrongfully  agreed,  suffered  and  per- 
mitted a  judgment  in  said  court  to  be  rendered  in  favor  of 
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said  Henry  upon  said  note  *  *  ?'^  for  the  sum  of  $136.05 
and  costs ; "  that  had  the  appellant  known  of  such  agreement, 
or  that  such  action  was  to  be  taken,  he  would  have  objected 
to  the  same,  and  would  have  asserted  his  defences,  but  that 
he  knew  nothing  of  it,  and  did  not  know  that  a  judgment 
had  been  taken  against  him  until  the  15th  day  of  March, 
1883,  when  said  sheriff  demanded  the  payment  of  an  exe- 
cution issued  upon  said  judgment ;  that  his  defences  are  valid 
and  can  be  established,  etc.  Wherefore  he  prays  that  the  judg- 
ment be  set  aside,  that  he  be  allowed  to  defend,  and  the  ap- 
.  polices  be  enjoined  from  collecting  said  execution,  etc. 

A  demurrer  was  sustained  to  the  complaint  and  final  judg- 
ment rendered  for  the  appellee.  The  ruling  upon  the  demur- 
rer is  assigned  as  error. 

This  application  was  made  under  section  396  of  the  code 
of  1881,  which  provides  that  the  court  shall  relieve  a  party 
from  a  judgment  taken  against  him  through  his  mistake,  in- 
advertence, surprise  or  excusable  neglect,  ai  any  time  within 
two  years  after  the  rendition  of  the  judgment.  Under  this 
section,  it  must  appear  that  such  party  has  a  meritorious  de- 
fence to  the  action,  and  that  the  judgment  was  taken  against 
hira  through  his  mistake,  inadvertence,  surprise  or  excusable 
neglect.-  The  complaint  in  this  case  shows  that  the  appel- 
lant has  a  complete  defence  to  the  action,  and  in  this  respect 
the  showing  was  suflBcient,  but  it  wholly  fails  to  show  any 
excuse  for  not  making  the  defence.  After  process  was  per- 
sonally served,  the  aj)pellant  eraployod  an  attorney,  informed 
him  of  the  nature  of  his  defence,  and  paid  no  further  atten- 
tion whatever  to  the  matter.  This  was  gross  negligence  on 
his  part.  The  mere  employment  of  an  attorney  did  not  re- 
lieve him  from  any  further  responsibility  about  the  matter. 
It  was  still  his  duty  to  look  after  his  case,  to  furnish  the  evi- 
dence by  which  his  defence  could  have  been  established,  and 
had  he  done  sp  he  could,  for  aught  that  appears,  have  made 
the  defence  he  now  seeks  to  make.     Nothing  hindered  him 
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save  his  own  negligence,  and  under  such  circumstances  he  is 
not  entitled  to  relief  from  the  judgment.  The  averment  that 
the  attorney  neglected  to  make  the  defence  adds  nothing  to 
the  application,  as  the  attorney's  negligence  is  the  negligence 
of  the  appellant  himself,  as  has  been  frequently  decided. 
Spaulding  v.  Thompson^  12  Ind.  477;  Phelps  v.  Osgood^  34 
Ind.  150;  Cox  v.  Harvey ^  63  Ind.  174;  Brumbaugh  v.  Stock- 
man, 83  Ind.  583. 

Besides,  it  does  not  appear  that  the  appellant's  attorney 
could  do  anything  in  his  absence  other  than  to  file  an  answer, 
and,  therefore,  the  fault  seems  to  have  been  his  own. 

It  is  said  that  the  attorney  had  no  authority  to  agree  that 
judgment  should  be  rendered.  Concede  it,  and  yet  this  fact 
does  not  entitle  him  to  relief  from  the  judgment.  The  at- 
torney's act  was  appellant's  act,  and  if  as  between  them  the 
attorney  had  no  such  authority,  and  appellant  was  injured, 
his  remedy  is  against  the  attorney,  and  not  to  be  relieved  from 
the  judgment.  The  demurrer  was  properly  sustained,  and 
the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  affirmed,  at 
appellant's  costs. 

Filed  March  6,  1884. 
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149   305'      Evidence.— 7Wfmo7iT/  of  Deceased  Wifnes)S.—A9  preliminary  to  proof  of  the 
evidence  ^iven  by  a  deceased  witness,  it  must  be  shown  that  he  is  dead, . 
and  that  the  witness  produced  remembered  what  his  testimony  was. 
Samk.  — ./t/</7/'8  Xoies  of  Evidence. — Notes- of  the  former  testimony  of  a  de- 
ocused  witness,  taken  by  the  jndp^e,  nre  not  admissible  to  prove  such 
testimony. 
BEiEP.—iScAenn'n^r.— Questions  waived  by  the  silence  of  the  original  brief 
can  not  be  presented  to  the  Supreme  Court  on  petition  for  a  rehearing. 
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From  the  Madison  Circuit  Court. 

D,  Moss,  R,  R,  Stephenson,  R.  Lake  and  W.  A,  Kittinger, 
for  appellant. 

J.  W.  fSansberry,  31,  A.  Chipman  and  J,  W.  Sansberry,  Jr., 
for  appellees. 

Franklin,  C. — The  parties  to  this  suit  are  brothers  and 
sisters,  heirs  of  David  Schafer,  Sr.,  deceased.  Appellees 
commenced  a  proceeding  in  1875  for  partition  of  the  real  es- 
tate claimed  to  descend  to  them  from  their  said  common  an- 
cestor. Appellant  claimed  the  whole  of  the  land.  Tliis  is 
th(j  second  time  this  case  has  been  in  this  court.  iSchafer 
V.  Schafer,  68  Ind.  374.  It  was  then  reversed  for  erroneously 
overruling  a  demurrer  to  one  paragraph  of  the  answer.  And 
for  the  facts  and  pleadings  in  the  case  we  refer  to  the  opinion 
therein.  The  only  error  complained  of  now  is  the  refusal  to 
admit  certain  evidence  upon  the  hist  trial. 

Appellant,  in  one  paragraph  of  his  answer,  sets  up  that*  in 
1864,  in  a  suit  against  the  widow,  who  was  the  second  wife 
of  deceased,  he  recovered  a  judgment  for  one-third  of  the  land. 
Upon  this  trial  he  also  recovered  that  third,  and  one-seventh 
of  the  other  two-thirds. 

Upon  this  trial  appellant  offered  himself  as  a  witness  in  his 
own  behalf,  to  prove  what  was  testified  to  by  Jesse  McMullen 
and  Mrs.  Dunham  as  witnesses  upon  the  trial  between  him 
and  the  widow  in  1864.  He  offered  to  thus  prove  that  Mc- 
Mullen then  testified,  "that  he  was  acquainted  with  old  David 
Schafer  during  his  lifetime.^'  And  that  is  all  that  the  bill  of 
exceptions  shows  that  he  offered  to  prove  as  to  McMullen's 
testimony.  This  was  wholly  immaterial,  and  it  matters  not 
whether  McMullen  was  then  dead  or  living.  He  also  offered 
to  prove  what  Mrs.  Dunham  testified  to,  but  it  is  not  shown 
that  she  was  then  not  living. 

The  language  of  the  offer  is:  "That  Mrs.  Dunham  testi- 
fied as  stati'd  by  the  not(»s  taken  by  Judge  Davis  upon  the 
trial  of  tliis  cause,  and  we  also  offer  in  evidence  the  notes  of 
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Judge  Davis  of  the  evidence  of  these  two  witnesses  to  prove 
their  evidence  upon  the  former  trial." 

Appellant  had  not  testified  that  he  recollectecl  the  t<?s- 
tiraony  of  these  two  witnesses  given  some  ten  years  before 
that  time,  but  that  he  offered  to  testify  that  they  had  testified 
as  the  notes  of  Judge  Davis  shDw  they  had  testified.  This 
evidence  was  clearly  incompetent.  And  the  notes  of  Judge 
Davis  not  being  sworn  to,  he  not  being  called  as  a  witness, 
and  that  suit  not  being  between  the  same  parties  that  this  is, 
there  can  be  no  serious  pretence  that  the  notes  are  competent 
evidence.  There  was  no  error  in  refusing  to  admit  this  evi- 
dence, nor  in  overruling  the  motion  for  a  new  trial. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be,  and  it  is, 
in  all  things,  affirmed,  .with  costs. 

Filed  Dec.  19,  1883. 

On  Petition  for  a  Rehearing. 

Franklin,  C. — In  appellant's  petition  for  a  rehearing  he 
does  not  object  to  the  decision  made  upon  the  question  of  the 
admissibility  of  testimony  ;  and  that  was  the  only  question  dis- 
cussed or  referred  to  by  him  in  his  brief  herein. 

But  now  in  his  petition  he  insists  that  the  motion  for  a 
new  trial  ought  to  have*  been  jirrnnted,  for  the  reason  that  the 
verdict  is  not  sustained  by  sufficient  evidence. 

It  has  been  repeatt  dlydecided  by  this  court  that  questions 
not  discussed  or  referred  to  in  appellant's  brief  are  to  be 
treated  as  waived  by  him,  and  will  not  be  considered  on 
petition  for  a  rehearing. 

The  appellant,  in  order  to  avail  himself  of  a  question  upon 
which  to  reverse  a  judgment,  must  present  that  question  in 
his  brief  upon  the  original  submission. 

Per  Curiam. — The  petition  for  a  rehearing  is  overruled. 

Filed  March  6,  1884. 
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New  Trial.  —  (^ompUiint  for.— Evidence  IHi^overetl  After  TiiaL — Diligence. —  «,     -gj 

In   a  complaint,  under  section  563,  R.  S.  1881,  for  a  new  trial  on  account  171     102| 

of  newly  dincovercd  evidence,  alleged  to  have  been  discovered  after  the 
term  at  which  the  cause  was  tried,  it  is  not  sufiicient  to  allege  generally 
that  due  diligence  had  been  used  to  discover  such  evidence  before  the 
ciosie  of  the  term,  b'ut  the  facts  constituting  the  alleged  due  diligence 
should  be  specially  averred. 

From  the  Lawrence  Circuit  Court. 

G.  W.  Fricdley,  E.  D,  Pearson,  H.  N.  Spaan  and  F.  Ileiner, 
for  appellants. 

N.  Crookcy  M.  F,  Dunn  and  G.  G.  Dunn,  for  appellee. 

Hammond,  J. — The  appellants  filed  their  complaint  in  the 
court  below  for  a  new  trial,  under  section  563,  R.  S.  1881, 
on  account  of  newly  discovered  evidence,  afler  the  close  of 
the  term  at  which  the  judgment  complained  of  was  rendered. 

It  appears  from  the  complaint  that  the  suit  in  the  former 
case  was  upon  a  promissory  note  executed  by  the  appellants 
to  the  appellee's  intestate.  Upon  the  issues  in  that  case  aris- 
ing on  pleas  of  payment  and  set-off,  there  was  a  trial  which 
resulted  in  a  judgment  for  the  administrator. 

The  newly  discovered  evidence,  set  out  in  the  appellants' 
complaint  for  a  new  trial,  consists  of  admissions  of  payment 
alleged  to  have  been  made  by  the  intestate,  in  his  lifetime,  to 
certain  persons  whose  affidavits  as  to  such  admissions  are 
filed  with  the  complaint.  The  complaint  also  contains  the 
evidence  introduced  at  the  trial  of  the  former  case.  As  to 
the  dilif2:ence  used  in  attempting  to  procure  the  new  evidence 
in  time  for  that  trial  the  complaint  alleges:  "That  although 
before  said  trial  the  plaintiffs  diligently  searched  and  in- 
quired for  all  evidence  which  would  tend  to  sustain  their  de- 
fence in  said  action,  they  were  unable  to  find  any  other  than 
that  which  was  offered  and  is  hereinbefore  set  out."     The 
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complaint  further  avers :  "  Plaintiffs  herein  say  that  before 
the  trial  aforesaid  they  diligently  searched  and  inquired  for 
all  evidence  which  would  tend  to  prove  their  defence,  but  they 
were  unable  to  find  or  discover  any  other  evidence  than  the 
evidence  which  was  offered  in  said  case  as  herein  set  out/' 

There  are  other  averments  to  the  effect  that  the  newly  dis- 
covered evidence  was  not  ascertained  until  after  the  close  of 
the  term. 

The  appellee  demurred  to  the  complaint.  The  demurrer 
was  sustained.  The  appellants  excepted  to  the  ruling  and 
appealed  to  this  court. 

In  a  complaint  for  a  new  trial,  after  the  term  at  which  the 
judgment  was  rendered,  it  must  be  shown  that  the  new"  evi- 
dence, by  the  use  of  due  diligence,  could  not  have  been  found 
in  time  for  the  trial,  nor  before  the  close  of  the  term.  It  is 
not  sufficient  to  aver  generally  that  due  diligence  was  used  to 
discover  the  evidence,  but  the  facts  constituting  such  dili- 
gence must  be  specifically  stated.  Rickart  v.  Davis,  42  Ind. 
164;  Bartholomew  v.  Loy,  44  Ind.  393;  Cook  v.  Hare,  49 
Ind.  268;  Reno  v.  Robertson,  48  Ind.  106;  Xoi^dman  v. 
Stawjh,  50  Ind.  280;  Cox  v.  HajDcy,  53  lud.  174 ;  O'JJea  v. 
State,  57  Ind.  31. 

The  averments  in  the  appellants'  complaint  as  to  diligence 
in  endeavoring  to  discover  the  evidence  in  time  for  the  trial, 
and  before  the  close  of  the  term  at  which  the  judgment  was 
rendered,  are  insufficient.  Conclusions,  not  facts,  are  stated. 
The  facts  constituting  the  diligence  are  not  given.  For  all 
that  appears  from  the  complaint,  the  diligence  that  discovered 
the  new  evidence  after  would  have  found  \t  before  the  trial. 

There  was  no  error  in  sustaining  the  demurrer  to  the  com- 
plaint.    Judgment  affirmed,  at  the  appellants*  costs. 

Filed  March  5, 1884. 
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No.  10,816.  ^3   5^j, 

144    43.3 

Shade  v.  Creviston  et  al.  *iLJ2SI 

Promissory  Note. — Action  by  Assignee. — Accord  and  Satisfaclion. — Accord 
and  satisfaction  between  the  maker  and  payee  of  a  promissory  note  not 
payable  in  bank,  agreed  upon  before  notice  jto  the  maker  of  assignment 
of  the  note,  is  a  good  defence  to  an  action  thereon,  by  the  assignee, 
against  the  maker. 

Sahk — Notes  Secured  by  Mortgage. — Agreement. — Siaiute  of  Frauds. —  Waiver 
of  Right  to  Redeem. — Where  one  of  a  series  of  such  notes  secured  by  mort- 
gage has  been  assigned  to  one  who,  in  an  action  against  the  mortgagor 
and  mortgagee,  procures  a  decree  of  foreclosure  as  to  such  note  only,  and 
buys  in  the  mortgaged  property,  a  contract  between  the  mortgagor  and 
mortgagee  that  the  latter  will  release  the  former  from  liability  on  the 
other  notes  if  the  mortgagor  will  not  redeem  from  such  sale,  is  not  within 
the  statute  of  frauds,  and,  if  performed  by  the  mortgagor,  is  a  good  de- 
fence to  an  action  upon  such  notes  by  a  subsequent  assignee. 

Same. — Representaiions  of  Value. — Fraud. — Misrepresentations  made  by  a 
vendor  to  his  vendee,  as  to  the  value  of  the  thing  sold,  do  not  constitute 
fraud. 

Same. — Admissions  of  Holder, tg- Evidence. — The  admissions  of  the  holder  of 
a  non-negotiable  note,  made  while  he  holds  the  note,  are  admissible  in 
evidence  against  his  assignee.  ^ 

Supreme  Court. — Objections  to  Evidence. — Record. — Bili  of  Exceptions. — To 

*  present  any  question  to  the  Supreme  Court  upon  the  admission  or  re- 
jection of  evidence,  the  record  must  show  that  specific  grounds  of  ob- 
jection were  made  to  the  trial  court. 

From  the  Huntington  Circuit  Court* 
W.  H.  Trammel  and  T.  L.  Lucas,  for  appellants. 
/.  (7.  Branyan,  3L  L.  Spencer,  B.  A.  Kaufman,  B,  F.  Ibaok 
and  W.  A.  Branyan,  for  appellees. 

Elliott,  J. — The  complaint  of  the  appellant  is  based  upon 
a  note  and  mortgaq^o  and  is  in  the  usual  form.  The  first  para- 
graph of  the  appellee's  answer  avers  that  the  note  and  mort- 
gage were  executed  to  appellant's  assignor  for  the  unpaid 
balance  of  purchase-money  of  the  real  estate  described  in 
the  mortgage ;  that  the  appellee  William  Creviston,  by  whom 
the  note  was  executed,  was  a  young  man  without  knowledge 
of  the  value  of  "  saw-mill  property ; "  that  appellant's  as- 
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signer  was  an  expert  and  knew  the  value  of  such  property, 
and  fraudulently  represented  that  the  saw  mill,  for  which  the 
note  was  executed,  was  of  the  value  J2,300,  ^*  when  he  well 
knew  the  same  was  of  the  value  of  $800,  and  the  appellee, 
relying  on  his  representations  and  believing  them  to  be  true, 
did  purchase  the  same ;  "  it  is  also  alleged  that  "  the  real  es- 
tate without  the  mill  was  of  the  value  of  $150,  and  that  the 
mill  was  of  the  value  of  $700,  and  that  the  appellees  paid 
the  assignor  of  the  plaintiff  in  money,  work,  goods,  lumber 
chattels  and  real  estate  the  sum  of  $1,000,  which  he  accepted 
in  full  satisfaction  of  all  of  said  debt,  and  that  such  satisfac- 
tion was  had  and  agreed  upon  before  notice  of  assignment." 

We  think  the  paragraph  is  good,  although  it  is  very  badly 
drawn.  We  place  our  decision  on  the  ground  that  it  shows 
an  accord  and  satisfaction  prior  to  notice  of  the  assignment 
by  the  payee  of  the  note.  The  note  is  not  a  negotiable  one, 
and  tlie  defence  pleaded  is  available  against  the  assignee,  be- 
cause it  is  shown  to  have  existed  be^re  notice  of  assignment. 

The  second  and  third  paragraphs  of  the  answer  are  sub- 
stanfially  the  same.  It  is  alleged  in  each  of  them  that  while 
Hubbell,  the  payee,  was  still  the  holder  of  the  note  and  mort- 
gage, a  suit  was  brought  on  one  of  the  series  of  notes  exe- 
cuted by  the  appellees  and  secured  by  this  mortgage  and  as- 
signed to  one  John  Kenower ;  that  Hubbell  and  the  appellees 
were  made  parties  to  that  suit ;  that  a  decree  of  foreclosure 
was  rendered  and  sale  made  under  it ;  that  after  the  sale  Hub- 
bell verbally  agreed  with  the  appellees,  that  if  they  would  not 
redeem  the  land  he  would  treat  the  money  and  property  which 
they  had  previously  paid  and  delivered  to  him  as  a  full  sat- 
isfaction of  his  claim  and  would  release  them  from  liability,and 
that  he  would  protect  himself  by  redeeming  from  the  sale  on 
Kenower\s  decree  and  would  not  hold  the  appellants  personally 
liable  on  any  of  the  notes ;  that  they  did  not  redeem  from  the 
sale,  but  suffered  title  to  be  acquired  by  the  purcha'ser. 

These  answers  were  good.  The  right  of  a  debtor  to  re- 
deem is  a  valuable  one,  and  its  surrender  constitutes  a  suffi- 
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<»ient  consideration  to  support  a  contract.  McOuai  v.  Caih- 
cart,  84  Ind.  567.  HubbelPs  promise  made  before  assign- 
ment bound  his  assignee  Shade.*  Such  a  contract  is  not  within 
the  statute  of  frauds.  Landers  v.  Beck,  92  Ind.  49 ;  Butt  v. 
BuU,  91  Ind.  305;  Rector  v.  Shirk,  10  Jnd.719;  Stephenson 
V.  Arnold,  89  Ind.  426. 

There  was  no  error  in  refusing  to  strike  out  the  interroga- 
tories propounded,  on  cross-examination,  to  Hubbell.  The 
admissions  of  the  holder  of  a  non-negotiable  note,  made  while 
he  is  still  the  holder  of  the  note,  are  admissible  against  his  as- 
signee. 

As  to  many  of  the  questions  sought  to  be  reserved  on  the 
rulings  excluding  and  admitting  evidence,  it  is  to  be  said  that 
they  are  not  properly  reserved.  In  order  to  reserve  questions 
upon  such  rulings,  it  is  necessary  to  state  specific  objections 
to  the  trial  court,  and  to  carry  into  the  bill  of  exceptions  the 
objections  stated.  City  of  Delphi  v.  Lowei^y,  74  Ind.  520  (39 
Am.  R.  98). 

The  second  instruction  given  by  the  court  does  not  state 
the  law  correctly,  nor  does  the  first  upon  the  same  subject 
given  at  the  request  of  the  appellees.  The  latter  instruction 
is  as  follows:  "The  defendant  in  this  case  admits  the  exe- 
cution of  the  note  sued  on,  but  says  that  the  same  was  not 
given  for  a  valuable  consideration ;  that  the  same  was  given 
for  a  saw-mill  property  which  the  assignor  of  the  note  herein 
sued  on  sold  to  the  defendant,  which  said  assignor  fraudu- 
lently represented  to  be  of  the  value  of  $2,300 ;  that  the  as- 
signor was  an  expert  in  saw-milling,  and  well  knew  the  said 
mill  was  not  worth  $2,300,  and  that  the  defendant  was  young 
and  inexperienced  in  this  business,  and  not  conversant  with 
the  value  of  saw-mill  property,  and  that  he  relied  upon  the 
5?tatements  of  the  assignor,  and  believed  them  to  be  true,  and 
purchased  said  property,  agreeing  to  pay  therefor  $2,300. 
Now,  if  the  proof  in  this  case  shows  that  such  statements  were 
untrue,  and  this  defendant  relied  on  them  as  true,  and  that 
Vol,  93.-38 
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he  was  not  a  judge  of  the  value  of  such  property  and  the  sel- 
ler was,  and  this  defendant  has  paid  all  that  the  property  was 
worth  at  the  time  of  the  sale,  you  must  find  for  the  defendant." 

It  is  a  settled  general  rule  that  representations  of  value  do 
not  constitute  frau3,  and  the  case  assumed  by  the  instruc- 
tion does  not  emerge  from  this  rule.  There  were  no  confi- 
dential relations  existing  between  the  parties,  and,  in  such 
cases,  the  general  rule  is  that  statements  of  value  are  regarded 
as  mere  expressions  of  opinion.  Hartman  v.  Flaherty,  80 
Ind.  472 ;  Kennedy  v.  Richardson^  70  Ind.  524 ;  Vawlei'  v. 
Ohio,  etc.,  R.  R,  Co.,  14  Ind.  174;  Chrysler  v.  Canady,  90  N. 
Y.  272,  S.  C,  43  Am.  R.  166.  Nor  does  it  appear  in  the 
case  assumed  that  the  appellant's  assignor  represented  him- 
self as  a  specialist  having  a  peculiar  knowledge  of  saw-mills, 
nor  does  it  appear  that  it  was  necessary  for  one  to  possess  a 
special  knowledge  in  order  to  enable  him  to  judge  of  value. 
Neidefer  v.  Chastain,  71  Ind.  363  (36  Am.  R.  198) ;  Clodfeller 
y.  Hulett,  72  Ind.  137.     Judgment  reversed. 

Filed  Jan.  11, 1884. 

On  Petition  for  a  Rehearing. 
Elliott,  J. — We  held  in  the  original  opinion  that  a  sur- 
render of  a  right  to  redeem  was  a  valuable  consideration  for 
a  contract,  and  we  are  well  satisfied  that  this  was  correct.  We 
cited  in  that  opinion  many  cases  showing  that  the  right  to  re- 
deem was  a  valuable  one,  and  we  deem  it  unnecessary  to  re- 
peat them.  It  is,  indeed,  quite  clear  on  principle  that  such  a 
right  is  one  of  value.  Counsel  say :  "  If  we  are  not  right, 
we  beg  the  court  for  information,  and  earnestly  ask  what  was 
Hubbell  to  have  for  his  unexecuted  promise  to  give  up  the 
notes,  or  what  did  he  get,  or  could  he  have  acquired,  under 
the  alleged  contract  that  was  or  could  have  been  a  milPs  con- 
sideration to  him."  It  is  very  easy  to  give  the  appellant's 
learned  counsel  the  information  they  so  much  desire.  The 
consideration  which  appellant  got  was  all  he  asked,  and  we 
qnderstand  it  to  be  perfectly  well  settled  that  where  a  partv 
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gets  all  the  consideration  he  asks  he  can  not  be  heard  to  com- 
plain. We  know  of  no  case  questioning  this  elementary  rule, 
and  do  know  of  many  sustaining  it,  among  them  Hardesty  v. 
Smith,  3  Ind.  39 ;  Hai^vey  v.  Dakin,  12  Ind.  481 ;  Baker  v. 
Roberts,  14  Ind.  552;  Taylor  v.  Huff,  7  Ind.  680;  Louden  v. 
Birt,  4  Ind.  566 ;  Smock  v.  Pierson,  68  Ind.  405,  S.  C,  34 
Am.  R.  269 ;  Neidefer  v.  Chastain,  71  Ind.  363,  S.  C,  36  Am. 
R.  198;  Williamson  v.  HUner,  79  Ind.  233;  Wolford  v.  Pow- 
ers, 85  Ind.  294,  S.  C,  44  Am.  R.  16.  If  other  authorities  are 
thought  necessary,  they  will  be  found  in  abundance  in  the  case 
last  named. 

It  is  not  essential  that  the  thing  parted  with  be  of  value  to 
the  person  who  gets  it ;  it  is  sufficient  if  the  thing  parted  with 
is  of  value  to  the  person  who  parts  with  it.  This  is  an  ele- 
mentary principle  which  we  think  no  court  or  law-writer  has 
ever  doubted.  Addison  says :  "  It  is  sufficient,  if  there  be  any 
damage  or  detriment  to  the  plaintiflF,  though  no  actual  benefit 
accrue  to  the  party  undertaking.'^  Addison  Con.,  section  9. 
Frazer,  C.  J.,  speaking  for  the  court,  in  Glasgow  v.  Hobbs, 
32  Ind.  440,  puts  the  rule  in  stronger  terms,  for  it  was  said 
by  him  :  "An  inconvenience  to  the  promisee  constitutes  a  con- 
sideration to  support  a  contract  quite  as  effectual  as  a  benefit 
to  the  promisor."  Chitty  says :  "  Unless  it  appear  that  the 
promisee  incurred  no  detriment  whatever,  it  need  not  be  shown, 
in  order  to  constitute  a  good  consideration,  that  a  benefit  re- 
sulted to  the  promisor,  from  the  performance  by  the  promisee 
to  the  stipulated  act.^^     1  Chitty  Con.,  11  Am.  ed.,31. 

Petition  overruled. 

Filed  March  6, 1884. 
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Venire  DeNovo. —  Verdict. — /VadtVe.— When  the  verdict  contains  no  find- 
ing upon  the  matters  in  issue  in  favor  of  either  party,  and  is  so  imper- 
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feet  or  defective  that  no  valid  judgment  can  be  rendered  thereon,  a  mo- 
tion for  a  ventre  de  novo  is  the  proper  remedy,  and  must  be  sustained. 

From  the  White  Circuit  Court. 

A.  W.  Reynolds,  E.  B.  Sellers;  R.  Gregory  and  T.  N.  Bun- 
nelly  for  appellant. 

J.  H.  Wallace^  for  appellees. 

HowK,  C.  J. — This  was  a  suit  by  the  ap{)ellant  against  tho 
appellees  to  obtain  the  specific  performance  of  an  alleged  con- 
tract for  the  conveyance  of  certain  described  real  estate  in 
White  county.  The  cause  was  put  at  issue,  and  tried  by  a 
jury,  who  returned  into  court  their  verdict,  as  follows :  "  We, 
the  jury,  find  for  the  plaintiff,  and  that  he  have  specific  per- 
formance of  a  contract  for  the  conveyance  of  the  following 
described  real  estate  in  White  county,  Indiana,  to  wit :  Five- 
eighths  of  one  acre,  more  or  less,  out  of  the  southwest  corner 
of  the  southeast  quarter  of  section  thirty-four,  in  township 
twenty-seven  north,  range  four  west,  bounded  as  follows  : 
Beginning  at  the  southwest  corner  of  said  tract,  thence  east 
ten  rods  on  the  township  line  of  townships  twenty-six  and 
twenty-seven  north,  range  four  west,  thence  north  34^°  west 
twenty  rods  and  three  links  to  the  intersection  of  the  west 
line  of  the  said  southeast  quarter  of  the  southeast  quarter  of 
said  section  thirty-four,  thence  south  on  said  west  line  to  the 
place  of  beginning;  and  as  to  the  residue  of  said  real  estate, 
described  in  the  complaint,  we  find  for  the  defendant." 

(Signed)  "Wm.  F.  Keister,  Foreman." 

Over  the  appellant's  motions  for  a  venire  de  novoy  and  for  a 
new  trial,  the  court  rendered  judgment  in  accordance  with 
the  verdict. 

The  first  error  complained  of,  in  argument,  by  the  appel- 
lant's counsel,  is  the  overruling  of  his  motion  for  a  venire  de 
novo.  We  are  of  opinion  that  the  court  clearly  erred  in 
overruling  this  motion  of  the  appellant,  and  that,  for  this  er- 
ror, the  judgment  below  must  be  reversed.  In  his  complaint 
the  appellant  sought  to  enforce  the  specific  performance  of  a 
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parol  contract,  whereby,  it  was  alleged,  the  appellee  Barzilla 
Bunnell  undertook  and  promised,  for  certain  considerations 
expressed  in  the  complaint,  ^^to  convey  by  a  good  and  suffi- 
cient deed  the  following  lands  in  the  county  of  White,  and 
State  of  Indiana :  Commencing  at  the  northeast  corner  of  the 
northwest  fourth  of  the  northeast  fourth  of  section  thr^e,  town, 
twenty-six  north,  in  range  four  west;  thence  west  to  the 
southwest  corner  of  the  southeast  fourth  of  the  southeast 
fourth  of  section  thirty-four,  town,  twenty-seven  north,  in 
range  four  west ;  thence  north,  on  the  west  line  thereof,  to 
the  point  of  crossing  the  same  by  the  line  running  in  a  di- 
rection southeast  bounding  one  side  of  the  lands  described 
below;  thence  in  a  direction  nearly  south  of  southeast  to  the 
place  of  beginning/'  The  only  issue  in  the  cause  for  trial 
was  formed  by  the  answer  of  the  appellee  Barzilla  Bunnell, 
in  denial  generally  of  the  allegations  of  the  appellant's 
complaint.  The  question  for  the  jury  to  determine;  and  the 
only  question,  was  whether  or  not  the  appellee  Barzilla  Bun- 
nell had  made  the  particular  contract  for  the  conveyance  of 
the  parcel  of  redl  estate  descl'ibed  in  the  complaint,  the  spe- 
cific performance  of  which  contract  the  appellant  sought  to 
enforce.  The  jury  were  not  authorized  to  ignore  the  allega- 
tions of  the  complaint,  and  the  issue  joined  thereon,  and 
make  no  finding  on  such  issue ;  nor  were  they  authorized  to 
find  that  the  appellant  should  have  "specific  performance  of 
a  contract,''  not  mentioned  or  described  in  the  complaint,  and 
the  specific  performance  of  which  the  appellant  did  not  ask 
for  or  seek  in  the  case  now  before  us. 

Besides,  the  verdict  of  the  jury  is  so  imperfect,  by  reason 
of  the  uncertain,  ambiguous  and  defective  description  of  the 
five-eighths  of  an  acre  of  land  therein  mentioned,  that  no  valid 
judgment  has  been  or  can  be  rendered  thereon.  In  such  a 
case,  it  is  well  settled  by  the  decisions  of  this  court  that  a  mo- 
tion for  a  venire  de  novo  is  the  proper  remedy,  and  must  be 
sustained.     Bosseker  v.  Cramer,  18  Ind.  44 ;  Jenkins  v.  Park' 
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hill,  25  Tnd.  473 ;  Ridenour  v.  MUler,8S  Ind.  208 ;  (hrver  v. 
Carver,  83  Ind.  368. 

As  the  error  of  the  court  in  overruling  appellant's  motion 
for  a  venire  de  novo  will  reverse  the  judgment,  and  lead  to  a 
new  trial  of  the  cause,  we  need  not  now  consider  or  decide 
any  of  the  questions  arising  under  the  other  errors  complained 
of.  In  conclusion,  we  note  the  fact  that  appellees'  counsel 
have  not  furnished  us  with  any  brief  or  argument  in  support 
of  the  rulings  of  the  trial  court. 

The  judgment  is  reversed,  with  costs,  and  cause  remanded 
with  instructions  to  sustain  the  motion  for  a  venire  de  novo, 
and  for  further  proceedings. 

Filed  Feb.  23, 1884. 
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Promissory  Note. — Allowance  of,  Against  Etftate  of  Principal  no  B<xr  to  Ae- 
turn  Against  Sureties, — In  an  action  on  a  joint  promissory  note,  against 
part  of  the  makers,  an  answer  by  the  defendants,  that  they  were  sureties 
only  on  the  note,  and  that  tlie  other  maker,  who  had  not  been  sued,  was 
the  principal,  and  that,  before  the  bringing  of  the  suit,  such  note  had 
been  filed  against  such  principaPs  estate  and  allowed,  and  that  judg- 
ment thereon  had  been  rendered  by  the  court  against  such  estate,  is  in- 
sufficient. 

Same. — Joint  Obligors. — The  death  of  any  maker  of  a  joint  promissory  note 
renders  the  same  joint  and  several,  and  a  suit  and  judgment  against 
part  of  the  makers,  or  their  representatives,  is  no  defence  to  a  subse- 
quent action  against  other  makers  or  their  representatives. 

From  the  Spencer  Circuit  Court. 

C.  L.  Wedding,  for  appellants. 

G,  L.  Reinhard  and  i.  Wood,  for  appellee. 

Franklin,  C. — Appellee  sued  appellants  upon  a  joint 
promissory  note.  Appellants  answered  that  they,  with  one 
Robert  Graham,  now  deceased,  jointly  executed  the  note; 
that  they  were  sureties  and  Graham  principal  in  the  note; 
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that  appellee  had  filed  the  note  as  acclaim  against  said 
-Graham's  estate,  which  was  admitted  by  the  administrator, 
and  by  the  court  allowed,  and  the  administrator  ordered  to 
pay  it  out  of  the  assets  of  the  estate  j  that  by  said  allowance 
and  order  the  note  was  merged  into  a  judgment,  and  they 
were  thereby  released.  To  this  answer  a  demurrer  was  sus 
tained  and  judgment  rendered  for  appellee. 

The  ruling  upon  the  demurrer  has  been  assigned  as  error. 

The  question  presented  here  is,  after  an  allowance  upon 
the  note  against  the  estate  of  the  principal,  one  of  the  joint 
obligors,  can  a  suit  be  maintained  on  the  note  against  the 
other  joint  obligors? 

The  common  law  rule  that  all  joint  obligors  and  promis- 
ors' estates  are  released  from  the  payment  of  all  joint  obli- 
gations and  promises,  in  this  State,  has  been  changed  by  the 
467th  section,  R.  S.  1843,  p.  573,  amendatory  of  the  act  of 
1817,  which  was  continued  in  force  by  section  802,  1  R.  8. 
1876,  p.  314,  which  former  section  reads  as  follows: 

"  When  two  or  more  persons  shall  be  indebted  or  bound 
in  any  joint  note,  contract,  or  covenant,  for  the  payment  of 
any  money,  or  the  performance  or  forbearance  of  any  act  or 
thing,  or  upon  any  judgment  founded  upon  any  such  note, 
contract,  or  covenant,  and  either  of  them  shall  die,  his  es- 
tate, executors,  or  administrators,  shall  be  liable  therefor,  as 
if  such  note,  contract,  or  covenant  had  been  joint  and  sev- 
eral, or  as  if  such  judgment  had  been  obtained  upon  a  joint 
and  several  note,  contract,  or  covenant."  Under  which  stat- 
ute this  cause  was  tried,  and  the  same  w^as  substantially  re- 
enacted  by  R.  S.  1881,  section  2312. 

This  statute  also  creates  an  exception  to  the  rule  that  a 
judgment  against  a  part  of  joint  obligors  merges  the  obliga- 
tion and  releases  the  other  obligors,  by  making  the  obligation 
after  the  death  of  one  of  the  obligors  several  as  well  as 
joint.  As  long  as  the  obligors  all  live  the  contract  is  joint, 
but  when  one  dies  it  becomes  several,  and  either  the  repre- 
sentatives of  the  deceased  or  the  survivors  may  be  sued  sep- 
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arately,  without  a  merger  of  the  obligation,  and  separate 
judgments  may  be  taken ;  but  one  satisfaction  is  sufficient  to 
discharge  all  the  judgments. 

In  the  case  of  Hayes  v.  Hayes,  64  Ind.  243,  it  was  held  that 
in  an  action  on  a  joint  and  several  promissorj'  note  ag:ainst 
one  only  of  the  makers,  an  answer  that  he  was  surety  only 
for  his  co-maker,  who  had  deceased,  that  the  note  had  been 
filed  and  allowed  as  a  claim  against  the  estate  of  the  princi- 
pal, was  sufficient.  This  statute,  in  such  cases,  having  made 
the  joint  note  several,  the  same  rule  obtains  as  though  the 
note  had  originally  been  made  joint  and  several ;  and  the 
foregoing  decision  applies  to  this' case.  See  the  case  of  Hudel- 
son  V.  Armstrongy  70  Ind.  99. 

In  the  case  of  Cox  v.  Maddux,  72  Ind.  206,  it  was  held 
that  where  one  of  two  joint  obligors  died  that  formed  an  ex- 
ception to  the  rule  that  a  judgment  against  one  of  joint  obli- 
gors merged  the  contract  and  released  the  others, — that  a  judg- 
ment against  the  survivors  did  not  release  the  estate  of  the 
other;  and  the  case  of  Devol  v.  Halstead,  16  Ind.  287,  is  re- 
ferred to  as  authority. 

If  the  contract  is  made  several  as  to  the  estate,  it  must  nec- 
essarily be  several  as  to  the  survivors,  and  the  same  rule  will 
be  applied  in  this  case  that  was  in  said  former  cases ;  and  we 
think  this  application  of  the  rule  is  in  accordance  with  the 
spirit  of  the  statute,  and  the  construction  given  to  it  in  the 
foregoing  decisions ;  it  also  subserves  justice,  and  is  in  the  in- 
terest of  sureties.  If  the  claim  can  be  filed  against  the  es- 
tate of  the  principal  and  all  realized  thereby  that  can  be,  it 
diminishes,  to  that  extent,  the  amount  that  the  sureties  are 
liable  for ;  but  if  that  can  not  be  done  without  releasing  the 
sureties,  the  claim  will  not  be  filed,  especially  if  the  estate  is 
insolvent  (as  it  was  in  this  case),  and  the  sureties  will  be  left 
to  pay  the  whole  debt.  In  the  meantime  the  estate  may  be 
settled,  and  the  sureties  will  be  too  late  to  get  a  claim  al- 
lowed against  the  estate  for  money  paid  for  its  use. 

It  is  in  favor  of  the  interest  of  the  sureties  to  have  the 
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claim  allowed  against  the  prineipaPs  estate^  so  soou  as  admis- 
sible^  in  order  that  they  may  receive  the  benefit  of  what  is 
realized  from  the  estate,  and  that  the  allowance  of  such  claim 
shall  not  release  them  from  liability,  in  order  that  the  claim- 
ant may  procure  it  to  be  so  allowed. 

Upon  the  death  of  the  principal,  in  order  to  protect  tlie 
interest  of  the  sureties  in  a  joint  obligation  not  yet  due,  it  is 
absolutely  necessary  to  file  the  claim  against  his  estate  and 
postpone  its  settlement  until  the  maturity  of  the  obligation, 
otherwise  the  sureties  would  be  remediless.  There  is  no  error 
in  sustaining  the  demurrer  to  the  answer. 

The  judgment  ought  to  be  aflSrmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 
Filed  March  6,  1884. 


No.  8835. 

Spaulding  v.  The  Board  op  Commissioners  of  Daviess 

County. 

From  the  Daviess  Circuit  Court. 
FT.  jB,  Gardiner  and  S.  H,  Taylcn-y  for  appellant. 
J,  H.  O'NeaU  and  D.  J.  Ilefrm,  for  api^ellee. 

BiiACK,  C. — This  cause  wa.s  dismissed  by  the  court  below  upon  the  mo- 
tion of  the  defendant,  the  appellee,  and  this  action  of  the  court  is  the 
only  matter  presented  by  the  assignment  of  errors. 

The  record  does  not  purport  to  show  the  ground  of  Ihe  motion  to  dis- 
miss by  bill  of  exceptions  or  otherwise  than  by  the  clerk's  entry.  There- 
fore, the  judgment  should  be  affirmed.  Robeson  v.  Martin^  ante,  p.  420, 
and  authorities  there  cited. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion,  that  the  judg- 
ment be  affirmed,  at  appellant's  costs. 

Filed  Feb.  16, 1884. 
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Beach  r.  Carter  el  cd. 


No.  11,314. 

Cart  v.  The  State. 

From  the  Tippecanoe  Circuit  Court. 

C  E.  Lake  and  J,  S,  McMUlin,  for  appellant. 

J.  T,  Davidson,  Prosecuting  Attorney,  for  the  State. 

NiBLACK,  J. — This  was  a  criminal  prosecution  commenced  before  a 
justice  of  the  peace  by  filing  an  affidavit  charging  Alexander  Cart,  the 
appellant,  and  one  Filander  T.  Vess  with  the  forcible  entry  upon,  and  deten- 
tion of,  a  tract  of  land  in  Tippecanoe  county.    K.  S.  1881,  section  1972. 

At  a  separate  trial  before  the  justice  the  appellant  was  convicted  of  the 
offence  charged,  and,  upon  an  appeal  to  the  circuit  court,  he  was  again 
found  guilty  and  adjudged  to  pay  a  fine  of  one  dollar,  and  the  costs  of 
the  prosecution  against  him. 

This  case  rests  upon  the  same  facts  as  did  the  case  of  Vesa  y.  StaUy  arUe, 
p.  211,  and  upon  the  authority  of  that  case  the  judgment  rendered  in  this 
cause  is  reversed,  and  the  cause  remanded  for  a  new  trial. 

Filed  Feb.  15,  1884. 


No.  11,134. 

The  Town  of  Princeton  v.  Wilhite. 

From  the  Gibson  Circuit  Court 

H,  W,  Yeagei'y  for  appellant. 

W,  M,  Land  and  J.  B.  Gamble,  for  appellee. 

IIowK,  C.  J. — The  questions  presented  for  decision,  by  the  record  of  this 
cause  and  the  errors  assigned  thereon,  were  carefully  considered  and  decided 
bj)r  this  court  in  the  recent  case  of  Town  of^  Princeton  v.  Gieske,  ante,  p.  102. 
For  the  reasons  given  in  the  case  cited,  this  cause  must  be  decided  as  that 
was  decided. 

The  judgment  is  affirmed,  with  costs. 

FUed  Jan.  29, 1884. 


No.  10,819. 

Beach  v.  Carter  et  al. 

From  the  Fountain  Circuit  Court. 

G.  W,  Paul,  M.  I).  White  and  J.  k  Humphries,  for  appellant 

Black,  C— Under  an  a^ssignment  that  the  court  erred  in  its  conclusions 
of  law  in  a  special  finding,  the  questions  arising  are  like  those  decided  in 
First  XatUBank  y.  Carter,  SO  Ind.  317,  under  a  similar  assignment;  and 
upon  the  authority  of  that  rase  the  judgment  must  be  aflirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion,  that  the  judg- 
ment be  affirmed,  at  the  appellant's  costs. 

Filed  Feb.  14,  1884. 
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ABATEMENT. 
See  County  Tbeasureb,  1. 

ACCEPrANCE. 
See  Contract,  5. 

ACCORD  AND  SATISFACTION. 

See  PROMTSSORY  Note,  8. 

ADMINISTRATOR. 

See  Dbcepents'  Estates:  Fraudulent  Conveyance,  1 ;  Pabtition,  1 

to  3;  Trial  by  Jury,  6;  Will,  4. 

ADMISSIONS. 

See  Bastabdt,  6 ;  County  Treasurer,  2 ;  Evidence,  1,  8;  Judgment,  8 ; 

Promissory  Note,  11. 

ADVANCEMENT. 
See  Will,  1  to  5. 

ADVERSE  POSSESSION. 
See  Boundaries  ;  Deed,  2. 

AFFIDAVIT  AND  INFORMATION. 
See  Criminal  Law,  1,  13. 

AGREEMENT. 
See  Contract;  Divorce;  Fraud,  2;  Husband  and  Wife,  3,  4;  Judg- 
ment, 10;  Landlord  and  Tenant;  Marriage  Contract:  Princi- 
pal AND  Surety,  1;  Promissory  Note,  6,  9;  Supreme  Court,  8; 
Telegraph. 

AGRICULTURAL  SOCIETY. 
See  Negligence,  4. 

ANIMALS. 

See  Negligence,  3,  4 ;  Railroad. 

ANTENUPTIAL  CONTRACT. 

See  Divorce  ;  Fraud,  2. 

APPEAL. 

See  Attorney,  2;  Contempts,  2 ;  County  Commissioners;  Drainage,  1, 

2;  Intoxicating  Liquor,  (>;  Partition,  4;  Supreme  Court,  15, 20; 

Will,  5. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  7. 
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ASSESSMENT  LISTS. 
See  Evidence,  6. 

ASSIGNMENT  OF  ERROR. 
See  DRijXAGE,  8 ;  Practice,  2 ;  Sale,  2 ;  Supreme  Coi'rt,  5,  25. 

ASSIGNOR  AND  ASSIGNEE. 
See  Contract,  2,  3;  Promissory  Note,  7  to  9,  11 ;  Sheriff's  Sale,  2. 

ASSUMPTION. 
See  Contract,  5;  Married  Woman,  5;  Mortgage. 

ATTORNEY. 
See  Attorney  and  Client;  Judgment,  12;  Supreme  Court,  20. 

1.  CcfWtUy  Commissioners. — Contempts. — The  power  of  the  board  of  county 
commissioners  to  punish  for  contempt  is  limited  by  statute,  R.  S.  1881, 
section  5744,  to  a  fine  of  three  dollars  or  imprisonment  for  twenty- 
four  hours,  and  they  are  not  authorized  to  suspend  an  attorney  from 
practice  before  them.  Gan-igus  v,  Staiej  ex  rel.y  239 

2.  SavM, — Dismissal  of  Appeal. — Practice. — Where,  on  appeal  from  the 
county  commissioners  to  the  circuit  court,  in  proceedings  for  contempt 
against  an  attorney,  the  case  is  dismissed  as  to  the  charge  for  con- 
tempt, it  ends  the  whole  proceedings,  and  a  subsequent  trial  and  judg- 
ment of  suspension  from  practice  before  the  board,  is  without  author- 
ity, lb. 

ATTORNEY  AND  CLIENT. 

See  Decedents'  Estates,  2;  Juikjment,  12;  Supreme  Court,  20. 
Negligence.— The  neglect  of  an  attorney  is  the  neglect  of  the  client 

Kreite  v.  Kreite,  58$ 
ATTORNEYS'  FEES. 
See  Promissory  Note,  3. 

BANKRUPTCY. 
See  Fraudulent  Conveyance,  5. 

1.  Effect  of  LHschnrge. — Eitinguinhment  of  Pre-eristing  Judgment. — Lien  on 
After-acquired  Real  Estate. — A  discliarge  in  bankruptcy  operates  as  an 
actual  extinguishment  of  all  pre-existing  debts,  claims,  liabilities  and 
demands  against  the  banknipt,  which  were  or  might  have  been  proved 
against  his  estate  in  bankruptcy,  whether  they  had  been  reduced  to 
judgments  or  otherwise ;  and  when  a  judgment  is  discharged  and  ex- 
tinguished, the  legal  incidents,  liens  and  priorities  of  the  judgment 
are  lost  or  destroyed,  as  to  all  real  estate  acquired  by  the  bankrupt 
after  his  discharge  in  bankruptcy.  Root  v.  Espy^  511 

2.  Mud  be  Pleaded. — Injuriction. — Execution. — Pending  proceedings  in  bank- 
ruptcy, if  not  pleaded  as  a  defence  to  an  action  in  a  State  court,  are 
not  grounds  for  enjoining  execution  on  the  judgment  rendered  in 
the  latter  court  Burke  v.  PinnelL  540 

BASTARDY. 
See  Evidence,  4. 

1.  Evidence. — When  the  testimony  in  a  bastardy  case  shows  that  a  fully 
developed  child  was  bom  eight  months  after  the  defendant  had  con- 
nection with  the  relatrix,  and  fails  to  show  any  connection  with  any 
other  person  about  that  time,  the  court  can  not  say  from  the  appearance 
of  such  child  that  it  must  have  been  begotten  before  the  defendant 
had  connection  with  the  relatrix,  and  consequently  was  not  begotten 
by  him.  Hull  v.  State,  ex  ret.,  1S8 

2.  Same, — The  admission  of  testimony,  that  the  defendant  had  connection 
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with  the  relatrix  a  year  or  two  before  the  child  was  begotten,  is  ren- 
dered unnecessary  when  ttie  defendant  admits  his  connection  with  the 
relatrix  about  the  time  the  child  was  begotten.  lb. 

3.  Same. — A  mere  inquiry  of  the  defendant  as  to  an  excuse  for  leaving  the 
relatrix  at  a  certain  time  does  him  no  injury  when  such  act  is  de- 
nied, lb. 

4.  Same. — Cross- Examination  of  Relatrix.— An  inquiry  upon  the  cross-ex- 
amination of  the  relatrix  as  to  the  color  of  the  child's  hair  and  eyes 
was  properly  excluded,  as  such  evidence  was  affirmative  in  its  character 
and  not  within  the  scope  of  the  cross-examination.  lb. 

5.  Same. —  Witness. — Impeachment. — When  the  defendant  in  such  case  calls 
a  witness  to  prove  that  the  witness  had  connection  with  the  relatrix 
about  the  time  the  child  was  begotten,  and  the  witness  denies  such 
intercourse,  the  defendant  can  not  impeach  such  witness  by  proving 
that  he  has  made  statements  in  contradiction  of  his  present  testi- 
mony, lb, 

6.  Evidence. — Admissions  of  Relatrix. — In  a  prosecution  for  bastardy,  ad- 
missions of  the  relatrix  are  not  competent  evidence,  except  to  im*- 
peach  h^r  in  a  proper  case.  Houser  v.  StatCy  ex  rel.j  2^8 

7.  Same. — Evidence  that  the  relatrix  in  bastardy  kept  company  with  other 
men  at  a  time  when  the  child  miglit  have  been  begotten  is  not  compe- 
tent for  tlie  defendant,  thouf^h  she  has  denied  tlie  fact,  unless  it  is  of- 
fereil  for  the  purpose  of  proving  sexual  connection  with  such  men.  lb. 

8.  Same. —  Reputation. — The  defendant's  reputation  for  morality  can  not 
be  admitted  in  evidence  in  a  bastardy  prosecution,  where  he  has  not 
been  impeached  as  a  witness.  76. 

BILL  OF  EXCEPTIONS. 
See  New  Trial,  2, 4;  Practice,  6, 9, 14;  Supreme  Court,  7,  8,  23;  Wit- 
ness, 4. 
\.   Same. — Trafiseripi. — Sixty  days  were  given  to  file  a  bill  of  exceptionSi 
and  a  transcript,  made  out  and  duly  certified  within  that  period,  con- 
tained a  bill,  but  it  did  not  appear  therein  by  words  that  the  bill  had 
ever  been  filed. 
Heldj  that  the  bill  must  be  regarded  as  properly  filed  in  time. 

Armstrong  v.  HarshmaUy  S16 

2.   Filing. — ISme  Beyond  Term. — Recon-d. — When  time  is  given  beyond  the 

term  in  which  to  file  a  bill  of  exceptions,  and  it  appears  to  have  been 

filed  within  the  time  given,  under  section  629,  R.  S.  1881,  such  bill  is 

a  part  of  the  record.  Henry  v.  Dennis,  452 

BOND. 

See  County  Treasurer;   Drainage,  2;    Replevin,  1,  3;   Township 

Trustee;  Trial  by  Jury,  1. 

BOUNDARIES. 
Survey. — Evidence  on  AppeaL — Occupancy. — Adverse  Possession. — Estoppel. — On 
appeal  from  a  survey  to  establish  a  boundary  line  between  adjoining 
land-owners,  evidence  of  occupancy,  under  claim  of  title,  for  more 
than  twenty  years,  to  a  line  different  from  that  fixed  by  the  survey, 
is  admissible.  Wingl&'  v.  Simpson,  301 

BRIBERY. 
See  Libel,  1. 
BRIDGES. 
See  Negligence,  5  to  12. 

BRIEF. 
See  Supreme  Coi'rt,  21,22. 
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BUEDEN  OF  PROOF. 
See  County  Auditor,  2;  Fraudulent  Conveyance^  8. 

BURGLARY. 
See  Criminal  Law,  1. 

CASES  OVERRULED. 
WiUiams  v.  Tobias,  37  lod.  345,  as  to  the  pleadings  necessary  in  an  appli- 
cation for  the  removal  of  an  administrator,  overruled. 

McFadden  v.  JBoss,  1S4 

Laihrope  v.  StaUf  50  Ind.  555 ;  Schlosser  v.  StaUy  ex  rel.,  55  Ind.  82;  Shaw  v. 

Stale,  56  Ind.  188;  HunkeU  v.  iStote,  69  Ind.  68;  Kurz  v.  -Stote,  79  Ind. 

488,  as  to  the  necessity  of  proving  "  beer  "  to  be  intoxicating  liquor  in 

a  prosecution  for  an  unlawful  sale  of  li<|uor,  overruled. 

Myers  v.  State,  251 
CEMETERY. 

1.  Dedication, — Estoppel, — Land  may  be  dedicated  to  the  public  for  use  as 
a  cemetery.  Such  dedication  may  arise  out  of  the  conduct  of  the 
owner  of  the  land  and  the  acts  of  those  who  rely  thereon,  and  the 
owner  will  be  estopped  to  interfere  with  the  use  which  he  has  occa- 
sioned. Redwood  Cemetery  Association  v.  Bandy,  246 

2.  Same, — Corporation, — Quieting  Title. — Parties. — Injunction, — A  complaint 
by  an  incorporated  cemetery  association  to  quiet  title  and  enjoin  the 
desecration  of  grounds  dedicated  to  the  public  and  used  as  a  cemetery, 
which  fails  to  show  any  right  in  the  plaintiff,  except  that  the  cor- 
porators are  the  persons  in  the  neighborhood  who  have  friends  buried 
there,  and  who  beautified  the  grounds  and  are  in  possession,  is  insuffi- 
cient on  demurrer.  lb. 

CHATTEL  MORTGAGE. 
See  Replevin,  1. 

CHURCHES. 
Power  of  Trustees. — Contract. — Custom. — Evidence, — The  power  of  trustees  of 
a  church  to  contract  is  given  by  statute,  R.  S.  1881,  section  3824,  and 
the  custom  of  a  particular  church  can  not  abridge  this  power;  hence, 
in  a  suit  against  the  church  as  a  corporation  upon  a  contract  made  by 
the  trustees,  evidence  that  bv  the  custom  of  the  church  the  trustees 
could  not  make  the  contract  is  immaterial.  McCrary  v.  McFarkuid,  4^6 

CITY. 

1.  Law  of  Incorporation. — Presumption. — Where  a  city  is  a  party  to  a  suit, 
and  nothing  is  shown  to  the  contrary,  the  presumption  is  indulged  that 
such  city  is  incorporated  under  the  general  law  of  the  State  for  the 
incorporation  of  cities.  House  v.  Greensburg,  6SS 

2.  Same. —  Vacation  of  Streets, — Ovmer  of  Abutting  Land. — Outside  of  City 
Boundary, — Competent  Objector. — Where  a  petition  is  presented  to  the 
common  council  of  a  city,  praying  for  tne  vacation  of  a  street,  the 
owner  of  land  which  is  outside  of,  but  abuts  upon,  the  boundary  line 
of  such  city,  and  upon  the  terminus  of  such  street,  is  a  stranger  to 
the  city  and  has  no  such  interest  in  the  street  as  makes  him,  under 
the  provisions  of  section  3187,  R.  S.  1881,  a  competent  objector  to  de- 
feat the  vacation  thereof.  76. 

3.  Same. — Objection  of  Adjacent  Lot-owner. — Owner  of  OtUside  Land. —  Cause 
of  Action. — Injunction, — The  fact,  if  it  be  the  fact,  that  the  owner  of 
an  adjacent  lot  objects  to  tlie  vacation  of  the  street,  does  not  give  the 
owner  of  land  outside  of  the  city  ]>oundaries,  a  sufficient  cause  of  action 
for  enjoining  the  proceedings  of  the  city  in  the  proposed  vacation  of 
the  street.  lb. 
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COLLATERAL  ATTACK. 
See  Drainage,  6 ;  Highway,  1 ;  Judgment,  7 ;  Recognizance,  2. 

CONCLUSIONS  OF  LAW. 
See  Master  Commissioner;  Practice,  16;  Speciax  Finding. 

CONSIDERATION. 
See   Fraudulent  Conveyance,  2 ;    Married  Woman,  5 ;    Vendor's 

Lien,  3. 

CONSPIRACY. 
See  Criminal  Law,  1 ;  Parties. 

CONSTITUTIONAL  LAW. 
See  Contempts,  3;  Decedents*  Estates,  3,  4;  Drainage,  4;  Schools,  2; 

Trial  ry  Jury. 
Trial  by  Jury. — Section  4276,  R.  S.  1881,  requiring  questions  of  fact  aris- 
ing in  proceedings  for  drainage  to  be  tried  by  the  court  without  a  jury, 
is  constitutional.  Indianapolisj  etc.,  0.  R,  Co,  v.  Christiany  860 

CONTEMPTS. 

1.  County  Commimoners, — Attorneys, — The  power  of  the  board  of  county 
commissioners  to  punish  for  contempt  is  limited  by  statute,  R.  vS. 
1881,  section  5744,  to  a  fine  of  three  dollars  or  imprisonment  for  twen- 
ty-four hours,  and  they  are  not  authorized  to  suspend  an  attorney 
from  practice  before  them.  Garrigm  v.  State,  ei  rel,  239 

2.  Same, — Dismissal  of  Appeal, — Pr-aHice, — Where,  on  appeal  from  the 
county  commissioqors  to  the  circuit  court,  in  proceedings  for  contempt 
against  an  attorney,  the  case  is  dismissed  as  to  the  charge  for  contempt, 
it  ends  the  whole  proceedings,  and  a  subsec^uent  trial  and  judgment  of 
suspension  from  practice  before  the  board  is  without  authority.       lb. 

3.  Right  of  Ttial  by  Jury, — A  jury  trial  for  contempt  is  not  proper.       lb. 

CONTINUANCE. 

Practice, — Postponement  of  Trial. — An  affidavit  for  the  postponement  of  a 
trial  on  account  of  the  sudden  illness  of  the  defendant  rendering  him 
unable  to  be  present,  and  showing  tliat  he  is  an  important  w^itne'ss, 
but  failing  to  show  that  he  has  any  defence,  or  the  facts  to  which  he 
will  testify,  is  not  sufficient.  Fisse  v.  Kaisentine,  490 

CONTRACT. 
See  Churches;  Dh^orce;  Fraud,  2;  Husband  and  Wife,  3,  4;  Insur- 
ance;  Landlord  and  Tenant;   Marriage  Contract;   Married 
Woman,  5,  7 ;  Principal  and  Surety,  1 ;  Promissory  Note,  6,  9 ; 
Telegraph. 

1.  A  contract  to  which  one  is  not  a  party,  and  with  which  he  had  noth- 
ing to  do,  can  not  affect  his  rights  in  the  thing  to  which  the  con- 
tract relates.  Paulus  v.  LattOy  84- 

2.  Promissory  Note. — Assignor  and  Assignee,— A  contract,  in  form  a  promis- 
sory note,  but  payable  in  services,  containing  a  promise  from  the 
payee  to  the  maker,  is  not  a  note,  and  is  subject  to  all  defences  of 
the  maker  in  the  hands  of  an  assignee.  McClellan  v.  Coffin,  4^^ 

3.  Same. —  Cancellation. — Performance. — Tevderof — Time. — Quieting  Tiile.  — 
Forfeiture. — Mortgage.  —  A  complaint  averred  the  execution  by  the 
plaintiff  to  one  of  the  defendants  of  several  instruments  promising  to 
pay  certain  sums  in  piiintinp:,  and  a  m()rt£ra.Q:e  on  real  estate  as  secu- 
rity, which  had  been  assiiriUMl  to  another  dofondant;  that  contempora- 
neously the  payee  had  executed  to  the  plaintiff  a  written  agreement 
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reciting  that  the  conveyance  of  a  city  lot  was  the  consideration  for  the 
plaintiff's  contract,  fixing  the  price  of  the  painting,  agreeing  to  fur- 
nish the  work,  and  a  larger  amount  to  be  paid  lor  in  cash  within 
three  years,  or  the  plaintiff's  agreement  should  be  void  ;  that  plain- 
tiff had  been  ready  to  do  the  work,  of  which  the  defendants  were  no- 
tified, but  they  failed  to  furnish  it ;  that  the  three  years  had  expired, 
and  praying  that  the  plaintiff's  contracts  and  mortgage  be  cancelled. 

Held,  that  the  complaint  was  good  on  demurrer.  lb. 

'4.  Privity  of, — Promise. — Suii  in  Equity. — Parties. — Privity  of  contract  is 
not  essential  in  equity  to  a  right  of  action  upon  the  contract;  and  so 
a  promise  by  one  person  to  another  for  the  benefit  of  a  third  may 
be  enforced  in  an  action  brought  by  the  third  in  his  own  name. 

Camahan  v.  Tousoff  66t 

5.  Same. — Pleading. — Mortage. — Aatmmptionf  Successive  Contracts  of. — Accept- 
ance.  Notice  of. — Rescission. —  Order  of  Lvability.— In  an  action  to  foreclose 
a  mortgage  and  to  enforce  the  personal  liabilities  of  the  mortgagor, 
and  of  successive  grantees  of  the  land  who  had  assumed  payment  of 
the  debt, 

HeUly  1st.  While  the  privies  to  such  contract  of  assumption  may  rescind 
it  at  any  time  before  notice  or  knowledge  of  its  acceptance  by  the 
hohler  of  the  debt,  and  wliile  such  acceptance  must,  in  reason  as  Id 
law,  precede  the  bringing  of  an  action  upon  the  promise  by  the  holder 
of  the  debt,  the  complaint  need  not  contain  an  averment  of  the  ac- 
ceptance, nor  of  notice  thereof.  2d.  It  need  not  be  averred  against 
such  grantees,  that  they  still  hold  the  mortgaged  land  or  any  part 
thereof.  3d.  The  mortgagor,  his  grantee  and  successive  grantees, 
who  have  agreed  to  pay  the  debt,  may  be  sued  upon  their  respective 
promises  in  the  same  action,  and,  in  such  case,  will  be  held  liable 
severally,  in  the  inverse  order  of  their  respec^ve  promises.  Ih. 

6.  Power  of  Trustees  to  Make. — Custom. — Evidence.— The  power  of  trustees 
of  a  church  to  contract  is  given  by  statute,  R.  S.  1881,  section  3824, 
and  the  custom  of  a  particular  church  can  not  abridge  this  power; 
hence,  in  a  suit  against  a  church  as  a  corporation  upon  a  contract 
made  by  the  trustees,  evidence  that  b^  the  custom  of  the  church  the 
trustees  could  not  make  the  contract  is  immaterial. 

McCrary  v.  McFarland,  466 
CONVERSION. 
See  Sheriff's  Sale,  1 ;  Township  Truotke. 

CONVEYANCE. 

See  Defd;  Fraud,  2;  Fraudulent  Conveyance  ;  Husband  ani>  Wife, 

1  to  3 ;  Married  Woman,  4,  6 ;  Quieting  Title,  1 ;  Taxes,  1. 

COPY. 
See  Evidence,  9. 

CORPORATIONS. 

See  Cemetery,  2 ;  Churches  ;  City  ;  Negligence,  4  to  12 ;  PBOiciBaoRY 

Note,  5 ;  Quieting  Title,  1 ;  Telegraph. 

COSTS. 
See  Decedents'  Estates,  1 ;  Replevin,  3,  4. 

1.  Intoxicating  Liquor. — Application  for  Licence  to  Sell. — BemoTistranee, — ^The 
sufficiency  of  a  pleading  can  not  be  tested  by  a  motion  to  tax  costs, 
and  hence,  where  an  applicant  for  a  license  to  retail  intoxicating 
liquors  fails  to  make  out  his  case,  it  is  error  to  tax  the  costs  made 
by  the  remonstrators  to  them,  on  the  ground  that  their  remonstrance 
was  insuflficient.  Miller  v.  DeArmond,  74 
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2.  Same, —  Witnesses, — It  is  also  error  in  such  case  to  tax  the  costs  of  the  re- 
monstrator's  witnesses  to  them,  for  the  reason  that  they  failed  to  use 
them.  76. 

5.  Jud^neiU  in  Tort.-  Execution. — Exemption.  -  The  costs  recovered  by  the 
plaintifi'  in  a  suit  for  tort,  being  an  incident  of  the  judgment  for 
damages),  are  collectible  on  execution  in  the  same  way ;  the  judgment 
is  an  entirety,  and  no  property  b  exempt  from  the  execution. 

Church  V.  Hay,  SSiS 

4-  Fleading, — Practice. — Where  suit  is  brought  upon  a  demand  which 
might  have  been  pleaded  as  a  counter-claim  to  a  former  suit  by  the 
defendant  against  the  plaintif!',  costs  will  not,  on  recovery,  be  taxed 
against  the  piaintiii',  in  the  absence  of  a  plea  alleging  the  facts  in  bar 
of  a  judgment  for  the  costs.  Teiry  v.  ShivelVj  4^3 

COUNTER-CLAIM. 
See  Costs,  4;  Partition,  1. 

COUNTY  AUDITOR. 
See  County  Commissioners;  County  Treasurer,  1. 

1,  Duress- —  Voluntary  Payment. — A  complaint  averred  that  a  county  au- 
ditor drew  warrants  on  the  treasury  for  allowances  which  had  been 
really  made  by  the  county  board,  to  att(»rntys  for  services  in  procur- 
ing the  location  and  construction  of  free  gravel  roads,  and  the  war- 
rants were  paid.  Afterwards  the  board  refused  to  approve  the  au- 
ditor's annual  report  of  settlement  witii  the  treasurer  and  his  state- 
ment of  the  financial  affairs  of  the  county,  unless  the  auditor  would 
pay  into  the  treasury  the  amount  of  such  warrants,  the  board  claim- 
ing that  it  had  not  made  the  allowanees.  Under  the  influence  of 
threats  of  prosecution  and  arrest,  and  a  fear  that  the  board  would  in 
the  future  refuse  to  allow  him  proper  compensation  for  official  ser- 
vices, and  not  having  time  to  fully  ascertain  the  condition  of  the  rec- 
ords as  to  the  allowances,  he  paid  the  amount  under  protest. 

Seldy  that  the  payment  was  voluntary  and  he  could  not  recover  it  back. 

Hincs  V.  Board,  etc.,  Ii66 

2.  Sale  of  Lands  Mortgaged  for  Loan  (f  School  Funds. —  Title. — Bui-den  of 
Proof. — If,  in  making  sale  of  lands  for  non-payment  of  interest  upon 
a  loan  of  school  funds,  the  auditor  fails  to  obey  strictly  the  require- 
ments of  the  statute,  the  sale  is  void,  and  the  party  claiming  title 
through  the  sale  has  the  burden  of  showing  such  strict  compliance. 

Benefiel  v.  Aughe,  4^JJ 
COUNTY  COMMISSIONERS. 
See  Attorney  ;  Contempts  ;  County  Auditor,  1 ;  County  Treasurer  ; 

Drainage,  1,  2,  6;  Negligence,  5  to  12;  Office  and  Officer. 
Appeal. —  Free    Gravel   Roads. —  County   Auditor.  —  Mandamus. —  Pleading. — 
Mandate  to  compel  a  county  auditor  to  issue  his  warrant  for  an  al- 
lowance made  bv  the  county  board  to  a  contractor  for  constructing  a 
'    gravel  road  under  the  act' of  1877.     R.  8.  1881,  sections  5091-5103. 
Answer,  that  before  demand  for  the  warrant  a  resident  taxpayer  of  the 
county  gave  notice  of^his  intention  to  appeal,  and  within  proper  time 
filed  "  his  affidavit  and  bond  for  an  appeal,"  which  bond  the  auditor 
had  approved. 
JHeld,  that  the  answer  was  bad  on  demurrer,  because  it  did  not  show  that 
the  affidavit  for  appeal  was  such  as  the  statute,  R.  S.  1881,  section 
5772,  requires.  Matter  v.  Stout,  10 

COUNTY  TREASURER. 

1.  Su.it  on  Bond  by  Cownty  Auditor. — Complaint. — Abatement. — A  complaint 
bv  the  State,  on  the  relation  of  the  county  auditor,  upon  the  bond  of 

Vol.  93.-39 
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a  county  treasurer,  for  failure  to  pay  over  public  money  as  required 
by  law,  which  fails  to  allege  that  the  relator  was  instructed  to  sue  by 
the  State  Auditor  or  county  commissioners  as  the  statute,  section  165, 
1  R.  S.  1876,  p.  117,  provides,  is  not  bad  on  demurrer.  The  matter 
does  not  af!ect  the  merits,  and  if  available  it  must  be  by  answer  in 
abatement.  Hunt  v.  StatCj  ex  re/.,  SIl 

2.  Same. — Approval  of  Settlement  by  County  Commissioners. — Estoppel— One 
paragraph  of  a  complaint  on  a  county  treasurer's  bond,  after  alleg- 
ing the  facts  relied  on  as  a  cause  of  action,  anticipated  the  defence  un- 
necessarily, by  alleging  that  by  fraud  and  mistake  the  board  of  county 
commissioners  had  approved  ihe  annual  settlement  as  stated  by  the 
treasurer,  and  had  afterwards  revoked  their  order  of  approval. 

Heldf  that  an  answer  to  the  whole  complaint,  averring  such  settlemeDt 
and  approval  by  way  of  estoppel,  was  bad. 

Ileldj  also,  that  such  settlement  and  approval  is  not  a  judicial  act,  but 
merely  ministerial,  and  the  act  stands  merely  as  an  admission  which 
concludes  nobody,  precisely  like  a  settlement  between  private  persons. 

CREDITOR. 
See  Decedents'  Estates,  1,  9;    Fraudulent  CJonveyance;    Parties; 

Partnership. 

CRIMINAL  LAW. 
See  Intoxicating  Liquor;  Recognizance;  Supreme  Court,  24. 

1.  Conspiracy, — Burglary, — Larceny. — Information. — An  information  found- 
ed on  sec.  2139,  R.  S.  1881,  for  conspiring  to  commit  burglary  with  in- 
tent to  st«al,  which  fails  to  charge  the  intent  to  "feloniously  steal,"  etc., 
is  bad  on  motion  to  quash.  SmiiJk  v.  Slate,  €7 

2.  Same. — Signing  Indidmeni. — Deputy  Prosecuting  Attorney. —  Under  sec- 
tions 55()8  and  5569,  R.  S.  1881,  a  prosecuting  attorney  is  authorized 
to  appoint  a  deputy,  and  such  deputy  is  authorized  to  perform  all  the 
official  duties  of  his  principal,  including  the  signing  of  an  indictment. 

Stout  V.  Statey  100 

3.  Same. — Empanelling  Grand  Jury. — Recitalin  Indictment. — Re4sord, — Where 
it  is  shown  by  the  record  that  the  indictment  was  returned  by  the 
grand  jury  into  open  court,  and  the  indictment  itself  recites  that  the 
grand  jury  was  duly  empanelled,  charged  and  sworn,  the  empanel- 
ment  of  the  grand  jury  is  sufficiently  shown  to  withstand  a  motion  to 
quash  the  indictment.  Jh. 

4.  Forcible  Detainer.— k  prosecution  under  section  1972,  R.  S.  1881,  will 
not  lie  against  one  who  forcibly  holds  possession  of  lands  which  have 
been  delivered  to  him  and  taken  in  good  faith  by  virtue  of  a  writ, 
regular  on  its  face,  issued  upon  the  judgment  of  a  court  of  competent 
jurisdiction,  though  the  writ  may  have  been  unlawfully  issued. 

VessY.State^~'ll 
CaH  V.  State,  6(t2 

5.  Savte. — A  prosecution  for  forcible  detainer  does  not  involve  any  ques- 
tion of  title.  Jb. 

6.  Venire  de  Nofvo. —  F<?r(iiW.— A  verdict  in  a  criminal  case,  which  finds 
the  defendant  guilty  of  a  crime  embraced  in  the  indictment,  and  affixes 
a  definite  punishment  authorized  by  law,  is  not  defective  or  ambigu- 
ous. Doolitfle  V.  State,  -T-* 

7.  Same. — Assault  and  Battery. — Eridetice. — Husband  and  Wife. —  Witness- 
In  a  prosecution  against  a  husband  for  assault  with  intent  to  murder 
the  wife,  evidence  that  he  married  her  under  a  false  name,  which  fact, 
when  it  became  known  to  her,  was  a  cause  of  domestic  trouble,  is  ad- 
missible against  him.  So,  also,  conversations  between  them  respectinsr 
their  disagreements.  /^'- 
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8.  Same. — Experts, —  Opinion, — A  surgeon,  who  has  examined  wounds  in- 
flicted by  the  accused  upon  the  prosecuting  witness,  maj,  after  testi- 
fying to  the  facts  thus  ascertained,  give  his  opinion  concerning  the 
wounds.  lb. 

9,  Mandaughler. — Indictment. — Statute  Constrwed. — An  indictment  for  man- 
slaugliter,  which,  in  charging  the  olience,  only  avers  that  the  defend- 
ant on,  etc.,  at,  etc.,  "  did  unlawfully  kill  E.  F.,"  is  bad  on  motion  to 
quash.  iSection  1746,  R.  S.  1881,  was  not  intended  to  authorize  such 
uncertainty  in  criminal  pleading.  Slate  v.  Lay,  341 

10.  House  of  Ill-Fame. — Indictment. — An  indictment  for  violation  of  sec- 
tion 1994,  R.  S.  1881,  is  sufficient  if  it  follow  the  terms  of  the  statute. 

BeUa  V.  StatCj  S75 

11.  Same. — Reputation. — Evidence. — Evidence  of  reputation  as  to  the  char- 
acter of  the  house  is  admissible  for  the  prosecution  upon  the  trial 
of  an  indictment  for  keeping  a  house  of  ill-fame,  and  proof  of  par- 
ticular acts  of  lewdness  in  the  house  is  not  absolutely  necessary  to 
establish  guilt.  lb. 

12.  Arraignment. — New  Trial. — Record. — Supreme  Court. — In  the  absence  of 
a  motion  for  a  new  trial,  no  question  can  be  made  in  the  Supreme 
Court  on  account  of  the  non-arraignment  of  the  defendant,  or  because 
there  was  a  trial  without  plea,  and  in  such  case  it  is  immaterial 
whether  the  record  shows  arraignment  and  plea  or  not. 

Shoffner  y.  Stale,  619 

13.  Same. — Record. — Affidavit  and  In/oi^rtoiion. — Where  the  record  shows  that 
an  affidavit  and  information  were  filed,  but  does  not  contain  them, 
because  they  were  lost,  their  sufficiency  can  not  be  considered  by  the 
Supreme  Court.  lb. 

14.  Supreme  Court. — Judgments  in  criminal  cases  will  not  be  reversed  un- 
less such  error  is  shown  as  would  materially  injure  the  accused. 

Galvin  v.  State,  550 

lb.  Same. — Instruction. — Posse»fdon  of  Stolen  Goods. — Evidence. — On  the  trial 
of  an  accused  for  larceny,  the  court  instructed  the  jury  that  the  recent 
possession  of  stolen  goods  should  be  deemed  evidence  of  guilt. 

Held,  that  the  failure  to  inBtruct  that  such  possession  should  be  shown  to 
have  been  exclusive  was  not  error,  when  the  evidence  showed  that  a  por- 
tion of  the  goods  were  concealed  about  the  person  of  the  accused.   lb, 

CROPS. 
See  Replevin,  2. 

CROSS-EXAMINATION. 
See  Bastardy,  4. 

CUSTOM. 

See  Churches. 

DAMAGES. 
See  Costs,  3;  Draikaqe,  3;  Highway,  2;  Mill-Dam,  1,  2,  6;  Negli- 
gence; Town;  Watercourse,  2. 

DECEDENTS'  ESTATES. 
See  Fraudulent  Conveyance,  1 ;  IIitsband  and  Wipe,  5 ;  Partition, 

1  to  3;  Promissory  Note,  12,  13;  Will. 
1.  Expenses  of  Administration. —  Order  of  Payment. — Costs  incurred  by  an 
executor  or  administrator  in  prosecuting  claims  in  favor  of  an  estate, 
or  in  defending  actions  brought  ap^ainst  the  estate,  are  to  be  ro^nnlod 
as  expenses  of  administration,  and  under  sections  2378  and  2434,  K.  S. 
1881,  are  entitled  to  priority  of  pjiynient  over  claims  of  other  classes; 
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but  costs  incarred  by  claimants  in  the  saccessful  prosecution  of  claims 
against  an  estate,  can  not  be  classed  as  expenses  of  administration,  and 
are  to  be  paid  in  the  same  order  as  the  claims  in  which  thej  are  re- 
covered. Taylor  v.  Wrighlj  ISl 

2.  Seme, — Attorneys^  Fees, — An  administrator  can  not,  on  settlement,  re- 
ceive credit  for  attorneys'  fees  incurred  by  him  and  paid  to  a  law 
firm  of  which  he  is  himself  a  member,  sharing  in  the  amount  so  paid. 

/6. 

3.  (Same. — Right  of  Trial  by  Jiuy. — There  is  ni)  riglit  to  a  trial  by  jury  of 
exceptions  to  the  report  of  an  administrator.  lb. 

4.  Removal  of  Administrator. — Pleading. — Piadice. — Trial, — Jury, — An  ap- 
plication for  the  removal  of  an  administiator,  under  section  2245,  R.S. 
1881,  may  be  verified  by  tiie  oath  of  the  applicant  or  any  competent 
person,  and  by  section  2246  an  answer  and  otlier  pleading  necessary  to 
form  an  issue  are  required,  and  a  trial  by  the  court  without  a  jurv. 

^fcFadden  v,  Ross,  1S4 

5.  Sanu:. — Excuse  foi'  Failure  to  File  Inventory. — IHscretimi  of  Court.  — Evidence. 
— Where  the  answer  in  such  case  admits  a  failure,  as  charged,  to  file  an 
inventory  and  reports,  and  sets  up  matters  in  excuse,  no  evidence  is 
necessary  on  behalf  of  tlie  applicant,  and  the  court  may  consider  the 
suftifiency  of  the  excuse  and  adjudge  the  case  tliereon,  and  the  Su- 
preme Court  will  not  review  the  exercise  of  discretion  therein  nn- 
less  abuse  appears.  76. 

6.  X)i«/nfeu//o/j.-Prarfice.— When,  upon  the  settlement  of  an  estate,  there 
is  money  in  court  for  diRtribution,  a  petition  filed  by  aclaimant  thereof, 
which  shows  that  he  is  entitled  thereto,  ought  not  to  be  stricken  oat 

Robei-ts  V.  Huddle^Um,  1?S 

7.  Will, — Claims. —  Widow. — Estate  for  TAfe. — A  complaint  against  an  es- 
tate alleged  a  will,  whereby  the  testator's  entire  property  was  given 
to  his  widow  for  life,  with  power  to  make  a  specific  dispoeition  of 
the  "  remaining  part"  thereof  by  will ;  that  the  will  also  had  a  pro- 
vision giving  the  widow  his  "  stock,  personal  property  and  money 
during  her  natural  life;"  that  the  plaintifi* performed  work  and  labor 
and  furnished  goods  to  the  widow  necessary  to  her  support  in  her  last 
sickness  and  for  her  funeral  after  the  testator's  death,  specified  in  an 
annexed  bill  of  particulars. 

Heldf  that  the  complaint  was  bad  on  demurrer. 

Heldj  also,  that  the  will  created  no  charge  on  the  estate  for  the  benefit  of 
the  widow,  but  gave  her  an  absolute  estate  for  life,  and  she  could  create 
no  charge  thereon  to  operate  after  her  death.       Hopkins  v.  Qainn,  ttS 

8.  Descents.— Heirs.—  Widow's  Rights  in  Real  Estate,— Sale  of  Land  for  Debts. 
— Partition. — An  intestate  left  as  heirs  a  widow  and  father,  between 
whom  partition  was  afterwards  made,  giving  her  three-fourths  and 
the  father  one- fourth  of  the  lands  of  the  deceased,  according  to  sec- 
tion 2489,  R.  S.  1881.  Afterwards  the  land  thus  allotted  to  the  father 
was  properly  sold  by  the  administrator  to  pay  debts,  and  upon  his 
death  his  heirs  brought  partition,  claiming  one-fourth  of  the  lands 
allotted  to  the  widow. 

Heldj  that  the  action  would  not  lie,  because  her  three-fourths  could  not 
be  reduced  unless  it  was  necessary  to  pay  debts,  and  then  only  so  far 
as  it  might  be  required  after  exhausting  the  father's  share,  but  not 
below  one- third,  as  provided  in  section  2483,  R.  S.  1881. 

MaUhewB  v.  Pate,  W 

9.  Suit  Against  Heirs. — Statute  Construed. — A  creditor,  who,  within  six 
months  next  before  the  final  settlement  of  a  deceflent's  estate,  has 
prosecuted  his  claim  before  the  court  of  this  State  having  jurisdiction 
of  the  estate,  is  not  authorized  by  section  2442,  R.  S.  1881,  to  sue  the 
heirs,  devisees  or  distributees.  Busenbark  v.  HeaUy,  4^ 
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DEDICATION. 
See  Cemetery. 

DEED. 

See  Evidence,  8;  Fraud,  2;  Fraudulent  Conveyance;  Husband  and 

Wife,  1  to  3;  Married  Woman,  4, 6;  Quieting  Title,  1 ;  Taxes,  1. 

1.  Deacriptvm,— The  description  of  lands  in  a  deed  is  suflGicient  if,  by  ap- 
plying the  rules  of  surveying  thereto,  it  can  be  located. 

Pennington  v.  Flock,  S78 

2.  Same. — Adverse  Possession. — Adverse  possession  will  not  avoid  a  con- 
veyance by  the  real  owner,  unless  the  tenant  in  possession  entered 
and  holds,  believing  that  he  had  title.  /6, 

DEFALCATION.' 
See  Schools,  1. 

DEFAULT. 
See  Judgment,  3, 4,  6, 10. 

DEFECTS  CURED. 
See  Highway,  3. 

DEMAND. 
See  Sheriff's  Sale,  1. 

1.  EifideTice.  — When  the  plaintiff  must  aver  a  demand,  proof  thereof 
is  unnecessary  if  the  evidence  clearly  shows  that  the  deiendant  paid 
the  money  sued  for  to  a  third  person,  and  wholly  denied  the  plain- 
tiff's right  to  recover  it.  Brown  v.  Harrison^  149 

2.  One  who  innocently  receives  money  belonging  to  another,  in  the  belief 
that  it  is  his  own,  is  not  liable  to  an  action  until  after  demand. 

Ixmdm  V.  BaJly  SS8 
DEMURRER. 
See  Judgment,  8;  Pleading,  1  to  3,  6,  6;  Practice,  3;  Promissobt 

Note,  3. 

DEPOSITIONS. 
See  Parties,  1. 

DESCENTS. 

See  Decedents'  Estates,  8. 

DESCRIPTIO  PERSONARUM. 

See  Promissory  Note,  5. 

DESCRIPTION. 

See  Deed,  1 ;  Highway,  1 ;  Intoxicating  Liquob,  3. 

DILIGENCE. 

See  New  Trial,  7 ;  Partnership,  2. 

DISAFFIRMANCE. 

See  Married  Woman,  4,  6. 

DISCRETION. 

See  Decedents'  Estates,  5;  Schools,  3;  Trial  by  Jury,  3;  Witness,  L 

DISMISSAL. 
See  Attorney,  2;  Contempto,  2;  Evidence,  7;  Judgment,  10;  Prac- 
tice, 14. 
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DIVORCE. 
See  Husband  and  Wife,  4. 
Antenuptial  AgreemevU, — Pregumption  of  Adjudication. — Qaestions  concerning 
property  rights  growing  out  of  the  marriage  relation  are  deemed  to 
have  been  adjudicated  by  tiie  decree  in  a  suit  for  divorce,  and  hence 
a  complaint  in  an  action  by  a  divorced  wife  upon  an  antenuptial 
contract,  which  shows  that  there  has  been  a  decree  of  divorce,  is  in- 
sufficient on  demurrer.  Behrley  v.  Behrley,  255 

DKAINAGE. 

1.  Api)€al  from  County  Commissioners  and  Us  Effect. — Under  the  act  of  1879, 
concerning  drainage,  an  appeal  would  lie  from  an  order  of  the  county 
board  determining  that  the  proposed  drain  would  be  of  public  utility 
and  appointing  appraisers,  and  all  proceedings  under  the  order  ap- 
pealed from,  pencling  the  appeal,  were  void,  though  the  circuit  court, 
on  trial  of  the  appeal,  iifterwards  rendered  a  judgment  similar  to  that 
appealed  from.  Meehan  v.  Wiles,  52 

2.  Scime. — Appeal  Bond. — That  an  appeal  bond  is  insufficient,  does  not  de- 
stroy the  effect  of  an  appeal  from  the  county  board,  if,  when  objec- 
tion is  made,  a  sufficient  bond  be  filed,  and  the  circuit  court  retains 
and  tries  the  cause  and  enters  judgment  thereon.  lb, 

3.  Injunction, — Nuisance. — Diverting  Watercourse. — A  drain  constructed  un- 
der the  act  of  1875  touched  the  lands  of  A.,  but  did  not  affect  them, 
and  was  only  of  capacity  sufficient  to  drain  the  lands  which  had 
been  assessed  for  its  construction.  A.  afterwards  was  about  to  turn 
the  waters  of  a  large  swamp,  partly  his  own,  with  an  outlet,  bein^  a 
well  defined  stream,  in  another  direction,  into  this  drain  by  makmg 
an  artificial  channel  on  his  own  land,  the  effisct  of  which  would  be 
to  overtax  the  capacity  of  the  drain  and  thereby  submei^  and  in- 
jure the  lands  drained  by  it. 

Helaj  that  A.  could  be  stopped  by  injunction.  Pence  v.  Garrison^  345 

4.  Trial.— CmislUutiwiaJ  Xaw.— The  act  of  April  8th,  1881,  R.  S.  1881,  sec- 
tion 4276,  requiring  questions  of  fact  arising  in  proceedings  for  drain- 
age to  be  tried  by  the  court  without  a  jury,  is  constitutional. 

Indianapolis^  etc.,  G.  R.  Co.  v.  Christian,  S60 

5.  Same. — Petition. — Report  of  Commissnoners. —Tho  petition  for  drainage 
and  the  report  of  tne  commissioners,  if,  in  all  essential  matters,  ac- 
cording to  the  forms  prescribed  by  section  4284,  R.  S.  1881,  are  suffi- 
cient, lb. 

6.  Irregularities. — Injunction. — Complaint.  —  County  Commissioners. — Jurtsdie- 
turn. — Collateral  AttacL — A  complaint  to  enjoin  the  collection  of  an 
assessment  for  drainage  alleged  that  a  petition  for  the  construction 
of  the  drain  was  filed  before  the  board  of  county  commissioners,  and 
that  afterwards,  in  the  course  of  proceedings  which  resulted  in  an 
order  establishing  the  work  and  directing  its  construction,  numerous 
flagrant  irregularities  occurred,  which  were  specified. 

Held,  that  the  filing  of  the  petition  invoked  the  jurisdiction  of  the  board, 
and  that  no  subsequent  error  or  irregularity  in  the  proceedings  would 
justify  a  collateral  attack  upon  the  validity  of  the  final  order. 

Held,  also,  that  the  complaint  was  bad  on  demurrer.  Cauldwell  v.  Curry, '^6S 

7.  CoH  of  Improvement. — Expense  Exceeding  Benefits. — Dismissal  of  Proceed- 
ings.— Where  proceedings  are  instituted  and  prosecuted,  in  the  cir* 
cuit  court,  for  the  purposes  of  drainage,  and  a  remonstmnce  is  filed 
thereto,  if,  upon  the  hearing  had,  the  court  finds  for  the  remonstrants, 
that  it  is  not  practicable  to  accomplish  the  proposed  drainage  with- 
out the  expense  exceeding  the  atfgregate  benefits,  then,  under  section 
4276,  R.  S.  1881,  "the  proceedings  shall  be  dismissed." 

Dukes  Y.  Working,  501 
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-8.  Sotmc^Spedal  Proceeding. — Exceptions  to  Findings, — Assignment  of  Er- 
rors.— Supreme  Court. — A  proceeding  under  the  act  of  April  8th,  1881, 
concerning  drainage  (sections  4273  to  4284,  B.  S.  1881),  is  not  a  civil 
action,  but  a  special  proceeding,  to  which  none  of  the  provisions  of  the 
civil  code  are  jipplicable,  unless  made  so  by  the  terms  of  the  statute 
under  which  the  pnuceding  is  had.  The  proper  mode  of  reserving 
questions  upon  the  evidence  for  the  decision  of  the  Supreme  Court,  in 
such  a  proceeding,  is  bv  saving  exceptions  to  the  findings  of  the  cir- 
cuit court;  and  the  proper  assignments  of  error,  for  presenting  such 
questions,  are  those  which  are  predicated  upon  such  exceptions.    76. 

DUPLICITY. 
See  Intoxicating  Liquor,  3. 

DURE8S. 
See  County  Auditor,  1. 

EASEMENT. 
See  Mill-Dam. 

ECCLESIASTICAL  LAW. 

See  Churches. 

EJECTMENT. 
See  Fraudulent  Conveyance,  8. 

ELECTION. 
See  Gaming. 

EQUITY. 

See  CoNTBACT,  4,  5 ;  Fraud,  2;  Insurance,  2;  Partnebship,  1 ;  Tbial 
BY  Jury,  1,  3,  4,  8. 

ESTOPPEL. 
See  Boundaries:  Cemetery;  County  Treasurer,  2;  Married  Wo- 
man, 4, 6 ;  Mill-Dam,  1 ;  Partition,  3 ;  Promissory  Note,  1,7;  Will,4. 

1.  Same. — Extent  of  Estoppel. — One  who  represents  a  fact  to  exist  and 
thereby  induces  another  to  act  is  estopped  not  only  to  deny  that  such 
a  fact  does  exist,  but  he  is  also  estopped  to  dispute  any  of  the  legal 
consequences  of  the  fact  represented  to  exist.  Dodge  v.  Pope,  4^0 

2.  Fraud. — Representations  of  Matters  of  Record. — Mortgage. — A  party  who 
represents  that  the  mortgage  which  he  oflers  for  sale  is  the  only  mort- 
gage of  record  is  bound  by  such  representation,  although  an  examina- 
tion of  the  record  would  have  disclosed  the  existence  of  a  prior  mort- 
gage. Ih. 

EVIDENCE. 

See  Bastardy;  Boundaries;  Churches;  Criminal  Law,  7,  8,  11,15; 
Demand,!;  Execution;  Fraud;  Fraudulent  Conveyance,  3,  4; 
Highway,  2;  Interrcxjatories  to  Jury,  3:  Intoxicating  Liquor, 
1,  2,  4,  5,  7;  Master  Commissioner;  Mill-Dam,  2;  Negligence,  9; 
New  Trial,  1,  5,  7;  Practice,  3,  5,  7,  9,  10, 16;  Promissory  Note, 
3, 11 ;  Railroad,  1 ;  Replevin,  2;  Statutes;  Supreme  Court,  2,  3, 
7,  9,  13,  23;  Taxes,  1;  Town,  2;  Witness. 

1.  Pagment. — Admissions. — Statements  of  the  plaintiff,  offered  in  evidence 
by  the  defendant  to  prove  payment,  that  the  plaintiff's  claim  was 
"  settled,"  are  properly  admitted.  Applegate  v.  Bailey,  147 

2.  Immaierinl  Evidence. —  Hai^ifess  Error. — The  admission  of  evidence 
which  is  wholly  irrelevant  will  not  be  presumed  to  have  influenced  the 
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verdict  if  there  was  other  evidence  tending  to  sustain  it,  and,  unless  it 
ifl  shown  to  have  injured  the  party  objecting,  it  is  a  harmless  error. 

RoberUt  v.  UuddletUm,  J?S 

3.  AdmissioTia. — An  admission  made  during  a  negotiation  for  a  compro- 
mise, if  not  made  for  such  purpose,  may  be  proved. 

Watson  V.  Cif/u'sorCy  JJJ 

4.  Practice. — Letters. — lii»i)eciion  of  Papers  Proved  by  H'i/n€88.— In  a  prose- 
cution for  bastardy  the  prosecutor  submitted  letters  to  the  relatrix, 
who  testified  that  they  were  written  by  the  defendant,  and  the  court 
refused  to  the  defendant's  attorney  at  that  time  an  inspection  of  the 
letters. 

Held,  that  he  had  no  right  to  inspect  them  until  they  were  offered  in  evidence. 

HotMer  V.  StaU,  ex  rel,  2i8 

5.  Same. — Curing  Error. — Where  evidence  is  erroneously  admitted,  the 
error  may  be  cured  by  afterwards  striking  it  out;  so,  also,  the  refusal 
to  admit  proper  evidence  is  cured  by  its  subsequent  admission.       /6, 

6.  Assessment  Lists. — Husbavd  and  Wife. — In  an  action  by  a  wife  to  recover 
her  personal  property  levied  upon  as  the  property  of  her  hubband  to 
satisfy  an  execution  against  him,  a  tax  assessment  list,  in  which  the 
husband  had  listed  the  property  as  his  own,  does  not  preclude  her 
from  asserting  her  ownership,  and  is  not  projjer  evidence  against  her. 

ISianfield  v.  Stiltt,  S49 

7.  Record. — Dismissal. — The  dismissal  of  a  cause  does  not  take  from  the 
record  the  papers  belonging  thereto,  and  such  papers  may  be  used  as 
evidence.  Wood?  v.  Kesttler,  356 

8.  Record  of  Deed, — Seal. — A  certified  copy  of  a  deed  as  recorded,  showing 
the  seal  of  the  notary,  who  took  its  acknowledgment,  by  an  ink  scrawl 
enclosing  the  letters  "  L.  S."  instead  of  an  impression  of  the  seal,  is 
admissible  as  evidence.  Benejiel  v.  Avghe,  401 

9.  Copy  of  Letter. — It  was  agreed,  in  open  court,  between  counsel,  that  the 
defendant  would,  without  notice,  produce,  before  the  trial  began,  all 
papers  and  letters  in  his  possession  relating  to  the  case.  A  letter 
from  the  plaintiff  to  him,  which  would  have  been  proper  evidence, 
was  not  produced.  Upon  proof  that  the  letter  was  maileil  and 
stamped,  properly  addressed  to  the  defendant,  with  direction  for  it* 
return  if  not  called  for  in  ten  days,  and  that  it  was  not  returned,  the 
plaintiff  offered  a  press  copy  of  it,  taken  when  it  was  written. 

Held,  that  the  copy  was  admissible.  Duringer  v.  Mosehino,  4^'5 

10.  Testimony  of  Deceased  Witness. — As  preliminary  to  proof  of  the  evidence 
given  by  a  deceased  witness,  it  must  he  shown  that  he  is  dead,  and 
that  the  witness  produced  remembered  what  his  testimony  was. 

Schaferv.  Schafer,  "iSS 

11.  Same. — Judge^a  Xotes  of  Kridence. — Notes  of  the  former  testimony  of  a 
deceased  witness,  taken  by  the  judge,  are  not  admissible  to  prove 
such  testimony.  lb. 

EXCEPTIONS. 
See  Bill  op  Exceptions  ;  Draikage,  8 ;  Master  Commissioner  ;  Prac- 
tice, 16. 

EXECUTION. 
See  Bankruptcy,  2;  Costs,  3;  Judgment,  13;  Principal  and  Surety, 

2;  Partnership,  2;  Sheriff. 
Proceedings  Supplementary  to. — AffUlatyit. — Evidence. —  In  procecKlings  under 
sections  816  and  819,  K.  S.  1881,  it  is  required  that  the  affidavit  and 
proof  shall  show,  in  order  to  reach  funds  of  the  debtor  in  the  hands 
of  another,  that  the  debtor  has  property  which  he  unjustly  refuses  to 
apply  in  satisfaction  of  the  judgment.  Earl  v.  Skiies,  176' 
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EXEMPTION. . 

The  costs  recovered  by  the  plaintiff  in  a  suit  for  tort,  being  an  incident  of 

the  judgment  for  damages,  are  collectible  on  execution  in  the  same 

way ;  the  judgment  is  an  entirety,  and  no  property  is  exempt  from  the 

execution.  Church  v.  Hay,  S^S 

EXPERTS. 

See  Criminal  Law,  8. 

EXTENSION  OF  TIME. 
See  Principal  and  Surety,  1. 

FENCE. 
See  Railroad. 

FINDING. 
See  Drainage,  8 ;   Intoxicattng  Liquor,  4 ;   Mill-Dam,  3,  4,  6 ;   New 
Trial,  3;  Practice,  15  to  18;  Replevin,  2;  Special  Finding  ;  Ver- 
dict ;  Watercourse,  2 ;  Will,  2. 

FORECLOSURE. 

See  Contract,  5 ;   Fraudulent  Conveyance,  5 ;  Judgment,  2 ;  Mort- 

(iAGE ;  Promissory  Note,  9. 

FORCIBLE  DETAINER. 
See  Criminal  Law,  4. 

FORFEITURE. 
See  Contract,  3 ;  Insurance  ;  Recognizance. 

FORMER  ADJUDICATION. 
SeeDiYOBCE;  Marriage  Contract  ;  Promissory  Note,  1 ;  Replevin,  1. 

FRAUD. 
See  County  Treasurer,  2;    Estoppel;    Fraudulent    Conveyance; 
Judgment,  9,  10;  Mill-Dam,  1 ;  Parties;  Promissory  Note,  4, 10; 
Sale,  3 ;  Trial  by  Jury,  8. 

1.  Evidence. — Fraud  may  be  inferred  bv  the  jury  from  the  circumstances 
proven  in  the  case,  and  need  not  be  proven  by  direct  evidence. 

StanfieUi  v.  StUtz,  249 

2.  Equity. — Action  to  Set  Aside  Aniaiuptiul  (hniract. —  Tnal. — Discharge  of 
Jury. — Practice. — A  suit  by  a  widow  to  set  aside  an  antenuptial  agree- 
ment, and  deeds  afterwards  executed  in  accordance  therewith,  for  fraud 
in  prv)curing  their  execution,  and  for  partition  of  the  real  estate  of 
which  her  husband  died  seized,  is  of  exclusive  equitable  cognizance, 
and  if  the  court  impanel  a  jury  to  try  the  question  of  fraud,  it  may, 
on  hearing  the  plaintiff's  evidence,  discharge  the  jury  and  for  itself 
find  for  the  defendants,  if  the  evidence  will  warrant  that  finding. 

Isivael  V.  Jackmriy  54*^ 
FRAUDULENT  CONVEYANCE. 

1.  Decedents*  Estates. — Parties. — Complaint. — A  complaint  by  a  judgment 
creditor  to  set  aside  a  fraudulent  conveyance  of  lands  by  a  deceased 
debtor,  which  fails  to  make  the  administrator  a  party,  or,  if  there  be  a 
valuable  consideration,  does  not  aver  a  fraudulent  intent  and  knowl- 
edge thereof  by  the  grantee,  and  that  the  estate  is  insolvent,  is  bad  on 
demurrer.  Willis  v.  Thompson,  0-2 

2.  Vendor  and  Vendee. —  Vendor's  Lien. — Preference  of  Creditors. — Conmleva- 
tion. —  Parties. — Jvdqment. — Complaint  by  H.  against  C  B.,  R.  and  oth- 
ei>>,  averring  that  S.  B.  had  conveyed  certain  lands  to  C.  B.  and  taken 
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notes  for  the  purchase-money,  which  were  held  by  the  plaintiff  by  as- 
signment for  a  valuable  coiisiderution,  and  were  unpaid ;  that  C.  B. 
conveyed  to  another  who  had  notice  of  the  non-payment  of  the  pur- 
chase-money, and  that  K.,  by  suit,  to  which  the  plaintiff  was  not  a 
party,  obtained  a  decree  making  the  land  subject  to  execution  to  sat- 
isfy a  debt  due  him  from  J.  B.,  upon  the  ground  that  the  conveyance 
to  C  B.  was  in  fraud  of  creditoi-s,  under  which  R.  purchased  at  sher- 
iff's sale,  and  obtained  title  witii  notice.  Prayer  to  enforce  a  vendor's 
•lien. 

Heldj  that  the  complaint  was  good  against  R.  on  demurrer. 

Heldy  also,  that  the  plaintiff  would  be  entitled  to  the  relief  sought  against 
R.  if  it  should  ai)pear  that  the  consideration  for  the  assignment  was  a 
pre-existing  debt  held  by  him  against  J.  B.,  because  in  that  case  his 
rights  would  be  those  of  a  preferred  creditor,  guilty  of  no  fraud. 

Heldf  also,  that  the  decree  through  which  R.  obtained  title  did  not  affect 
the  plaintiff,  inasmuch  as  he  was  not  a  party  to  it. 

Heldf  also,  that  an  answer  in  such  case,  that  the  conveyance  by  J.  B.  to  C. 
B.  was  in  fact  fraudulent  as  against  creditors,  was  bad  on  demurrer. 

Baling  v.  i/oiocfl,  3Ji9 

3.  Ejectment. —  Fratui. — Purchaser  at  Sheriff  *8  Sale, — Burden  of  Proof, — Evi- 
dence.— One  who  claims  title  to  real  estate  through  a  sheriff's  sale  upon 
the  ground  that  a  previous  conveyance  of  the  land  by  the  execution 
defendant  was  made  to  defraud  creditors,  has  the  burden  of  proving 
fraud,  and  without  evidence  that  at  the  time  of  the  levy  there  was  not 
sufHcient  other  property  of  the  defendant  subject  to  execution,  and  that 
when  the  conveyance  was  made  he  did  not  retain  sufficient  to  pay  his 
debts,  he  must  fail.  Pennington  v.  Fhck,  378 

4.  Same. — Possession. — That  the  grantor  retained  possession  of  lands  con- 
veyed by  him  is  not  sufficient  evidence  to  prove  that  the  conveyance 
was  made  to  defraud  creditors.  lb, 

b.  Personal  Judgment  Against  Grantor, — Mortgage  by  GrarUee, — Conveyance  Set 
Aside. — S(dc  by  As-vyiiee  of  Bankrupt  Grantee.. — Foreclosure  of  Mortgage  and 
Sale. — Redemption  by  Banki^npf^s  Purchaser, — Subro(jatian  to  Mortgagee, — 
Priority  as  Again^  Judgment  Creditar, — A  personal  judgment  was  ren- 
dered against  a  debtor  after  he  had  conveyed  away  land  in  anticipa- 
tion of  such  judgment.  Then  the  grantee  mortgaged  the  land  to  a 
bona  fide  mortirngee.  Afterward  the  judgment  creditor  obtained  a  de- 
cree against  the  grantor  and  grantee,  setting  aside  such  ccmveyance  as 
fraudulent,  from  which  an  appeal  was  taken.  After  such  decree,  but 
before  the  appeal,  sucli  fraudnlent'grantee  was  adjudged  bankrupt,  and 
his  a>*signpe  sold  the  land.  Afterward  such  mortgage  was  foreclosed 
against  said  debtor,  his  fraudulent  grantee  and  his  judgment  creditor, 
and  bought  in  at  foreclosure  sale  by  the  mortgagee,  from  which  fore- 
closure sale  said  purchaser  at  bankrupt  sale  redeemed  the  land,  and 
then  took  a  conveyance  from  said  judgment  debtor  and  his  fraudulent 
grantee,  said  bankrupt.  Afterward  said  appeal  was  sustained,  revers- 
ing the  decree  setting  aside  such  conveyance  for  a  defect  in  the  com- 
plaint;  but  this  was  cured  by  an  amendment  and  decree  again  ren- 
dered, setting  aside  said  conveyance  as  fraudulent.  Upon  suit  by  said 
purchaser  at  bankrupt  sale,  to  enforce  his  lien  and  quiet  his  title 
against  the  judgment  creditor,  wherein  the  latter  set  up  his  judgment, 
Held,  that  the  plaintiff  was  subrogated  to  the  rights  of  the  mortgagee,  but 
that,  subject  to  the  mortgage  debt,  the  defendant's  judgment  must  next 
be  satisfied,  and  the  residue,  if  any,  be  paid  to  the  plaintiff. 

Hines  v.  DreshcTj  551 

6.   Same. — Lis  Pendens, — The  Lis  Pendens  act  of  1 877  was  not  retroactive.  lb. 
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GAMING. 

Wager  on  JEkeHon, — Becovery  of  MoTiey.^StoHUe  Oemstrued, — In  the  absence 

of  a  statate  authorizing  it,   money  lost  upon  a  wager  can  not  be 

recovered  back,  and  section  4951,  R.  S.  1881,  does  not  authorize  it 

where  the  bet  was  on  the  result  of  an  election.      Schlosser  v.  Smithy  83 

GRAVEL  ROAD. 
See  County  Commissioners  ;  Negligence,  2. 

GUARDIAN  AND  WARD. 
See  Judgment,  2;  Tkial  by  Jury,  1. 

1.  Parties. — Oapacity  to  Sue. — Insane  Person. — A  person  under  guardian- 
ship as  of  unsound  mind  can  not  sue  to  impeacli  sales  of  his  property 
made  by  his  guardian.  Robeson  v.  Martin^  4^0 

2.  Same. — Discharge  of  Guarfliin. — Pleadinr/. — A  complaint  in  such  case, 
which  avers  that  the  matters  of  which  the  plaintiff  complains  oc- 
curred "  before  the  plaintifl'  was  released  from  the  disability  undei 
which  he  was  held,"  does  not  thereby  show  an  end  of  the  guardian* 
ship.  16 

HARMLESS  ERROR. 

See  Evidence,  2;  Instructions  to  Jury,  5 ;  Pleading,  3;  Special  Flnp 
ING,  1 ;  Supreme  Court,  17. 

HEIRS. 
See  Decedents*  Estates,  8,  9 ;  Partition,  1 ;  Will,  3. 

HIGHWAY. 
See  City,  2,  3. 

1.  Location  of. — PetUwn  and  Notice.— Name  of  Oioners. — Description. — CoUat- 
eralAtJUulk. — Proceedings  of  county  commissioners  establishing  a  high- 
way can  not  be  attacked  collaterally  by  one  on  whose  lands  the  same 
will  pass,  merely  because  the  name  of  the  owner,  occupant  or  agent  of 
that  land  was  not  stated  in  the  petition,  notice  or  any  of  the  proceed- 
ings, and  that  neither  of  them  had  actual  notice,  unless  the  description 
of  the  proposed  route  was  such  that  one  reading  the  notice  would  not 
learn  its  location.  Slclntyre  v.  Marine^  lOS 

*2,  Location  of. — Benefits  and  Damages. — Ecidence  and  Jury. — In  a  proceed- 
ing to  establish  a  highway,  the  jury  is  not  bound  by  nor  limited  to  the 
estimates  of  witnesses  as  to  the  quantity  of  fence  required,  its  cost,  the 
amount  of  land  and  its  value,  but  they  determine  the  damages  from 
all  the  evidence.     The  benefits  are  likewise  considered. 

Waimn  v.  Qrowsore,  220 

3.  Samjc. — Sufficiency  of  Petiiion. — Defects  After  VerdicL—kn  averment  in 
the  petition,  that  the  petitioners  are  citizens  of  the  county,  is  sufficient 
after  verdict.  Ih. 

4.  Same. —  Width  of  Road. — The  petition  in  such  case  need  not  state  the 
width  of  the  proposed  road.  lb. 

HOUSE  OF  ILL-FAME. 
.  •  See  Criminal  Law,  10, 11. 

HUSBAND  AND  WIFE. 

See  Criminal  Law,  7;  Evidence,  6;  Judgment,  2;  Married  Woman; 
Negligence,  12 ;  Sheriff's  Sale,  3. 
1.    Married  Woman. —  Infancy. —  Conveyance.^  Pleading. —  Mortgage. —  Suit 
against  husband  and  wife  to  foreclose  a  mortgage  given  in  1872.     An- 
swer by  the  wife,  that  when  she  executed  the  mortgage  she  was  an  in- 
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fant,  without  alleging  that  the  land  was  her  separate  property,  or  that 
her  husband  was  an  infant. 
Held,  that  the  answer  was  bad  on  demurrer  because  of  section  2943,  R.  S. 
1881.  Bakes  v.  Gilbert,  70 

2.  Same. —  Venflor^s  lAen. —  Waiver. —  Taking  the  note  of  a  husband  for 
land  conveyed  to  his  wife  is  not  a  waiver  of  the  vendor's  lien.         lb. 

3.  Same. —  Vendor  and  Vendee. — An  insolvent  husband,  whose  wife  had 
taken  a  conveyance  of  land  without  any  vaiual/ie  consideration  nave 
an  agreement  to  satisfy  a  vendor's  lien  for  unpaid  purchase-money,  of 
which  she  had  notice,  induced  the  original  vendor  to  take  his  note  and 
a  mortgage  of  the  land  in  due  form,  apparently  executed  by  himself 
and  wife,  but  which  she  never  executed,  and  she  was  besides  an  infant, 
of  which  the  mortgagee  was  ignorant. 

Held,  that  there  was  no  waiver  of  the  vendor's  lien,  and  that  it  could  be 
enforced.  Jb. 

4.  PostrNuptial  SeUlement. — Resulting  Tnist. — Divorce. — Where  a  husband 
establishes  his  wife  in  trade,  causes  all  conveyances  of  real  estate,  by 
him  purchased,  to  be  made  to  her,  and  improves  the  .same  at  his  own 
expense,  with  an  indefinite  agreement  that  the  whole  is  to  be  enjoyed 
by  them  jointly,  it  creates  the  impression  of  a  post-nuptial  settlement, 
and  not  an  implied  trust,  and,  in  such  case,  if  the'  wife  abandon  him 
and  sue  for  a  divorce,  the  husband  would  have  no  remedy  by  inde- 
pendent suit  to  enforce  a  trust  or  a  lien  for  his  investments,  but  what- 
ever relief  he  may  be  entitled  to  must  be  sought  in  the  suit  for  di- 
vorce. Rose  V.  Rose,  179 

6.  Decedent^  Esiales. —  Income  from  Wife^ii  Land, —  HusbaruTs  LiabUiJty  to 
Wife. — Where  a  husband  receives  and  applies  the  income  of  the  wife's 
lands  to  the  common  use  of  the  family,  with  her  consent  and  under 
circumstances  indicating  no  purpose  by  either  that  he  shall  be  charged 
therewith,  she  can  not,  after  his  death,  maintain  a  claim  therefor 
against  his  estate.  Bristor  v.  Briator,  281 

INDICTMENT. 
See  Criminal  Law,  2,  3,  9,  10;  Intoxicating  Lk^uor,  1,  3. 

INFANT. 

See  Husband  and  Wife,  1  to  3;  Intoxicating  Liquor,  1,  2,  7;  M.\r- 

RiED  Woman,  4,  6. 

INJUNCTION. 
See  Bankruptcy,  2;  Cemetery,  2;  City,  3;  Drainage,  3,  6;  Judg- 
ment, 5;  Parties;  Principal  an d  Surety,  2;  Sale,  1,  2;    Trial 
BY  Jury,  2. 
Complaint  to  Enjoin  Prosecution  of  Action. — A  complaint  to  enjoin  the  prose- 
cution of  a  pending  suit  against  the  plaintiff,  which  is  based  on  facts 
which,  if  true,  constitute  a  good  defence  to  that  suit,  is  had  on  de- 
murrer. Palmer  ▼.  ffaves.  1S9 
INSANE. 
See  Guardian  and  Ward;  Judgment,  2,  3. 
INSOLVENCY. 
See  Fraudulent  Conveyance,  1,  3;  Husband  and  Wife,  3. 
INSPECTION  OF  PAPERS. 
See  Evidence,  4 ;  Practice,  19,  20. 
INSTRUCTIONS  TO  JURY. 
See  Criminal  Law,  15;  Libel;  Practick.  12;  Supreme  Court,  1,  2,4, 

10,  13. 
L    Omission.—  Wiiere  an  instruction  is  complained  of  as  erroneous  in  the 
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Supreme  Court,  solely  on  the  ground  of  an  allied  omission  therein, 
the  error,  if  such  it  be,  will  not  be  available  for  the  reversal  of  the 
judgment,  unless  it  is  further  shown  by  the  record  that  the  trial  court, 
upon  the  reasonable  request  of  the  complaining  party,  had  refused  to 
give  an  instruction  supplying  such  omission.  Ireland  v.  Emmermn,  1 
2:  Repetition. — It  is  not  error  to  refuse  to  give,  in  another  form,  instruc- 
tions which  the  court  has  once  given.  WiUiamMm  v.  Yingling,  4^ 

3.  Practice. — Instructions  must  be  considered  as  a  whole,  and  if  together 
they  present  the  law  of  the  case  correctly  and  without  contradiction, 
objections  to  any  of  them  separately  will  not  be  available. 

Weisieni  U.  Tel  Co.  v.  Young,  118 

4.  Mimuie  of  WorcU. — The  misuse  of  words  in  an  instruction,  as  "  plain- 
tifT"  instead  of  "defendant,"  when  the  mistake  could  not  mislead  the 
jury,  is  not  available  error.         Wilsm  v.  Trafalgar,  etc.,  G,  R.  Co.,  287 

5.  Hannkiis  Enor. — Though  a  sinele  instruction  be  inaccurate  in  its  state- 
ment of  the  pleadings,  yet,  if  others  so  plainly  put  the  matter  cor- 
rectly before  the  jury,  that  the  mistake  could  not  have  misled,  the 
error  is  harmless.  Young  v.  Clegg,  871 

6.  RepetHion.—li  is  not  error  to  refuse  to  give  instructions  which,  in  an- 
other form,  had  been  substantially  given.  Conradt  v.  Clauve,  476 

7.  Modijication  of, — Practice, — An  incorrect  instruction  may  be  refused,  or 
the  court  may,  in  its  discretion,  so  modify  it  that  it  will  be  correct 

Board,  etc.,  v.  Legg,  523 
INSURANCE. 

1.  Life  Inmrance. — Forfeiture. — Forfeitures  are  not  favored,  and  where  the 
language  of  the  policy  is  doubtful,  courts  will  adopt  that  construction 
which  will  avert  a  forfeiture.  Franklin  L.  In^.  Co,  v.  WaUxict,  7 

2.  Same. — Mutual  Insurance. — Pol iey- Holder^ 8  Right  to  Application  of  Divi- 
dends.— Equity  will  compel  the  application  of  dividends  earned  by  the 
policy,  to  prevent  a  forfeiture.  •    76. 

3.  Same. — Note  Executed  by  Assured. — Payment. — An  instrument,  in  the  form 
of  a  promissory  note,  executed  to  the  company  by  the  assured,  evi- 
dences the  loan  of  money  and  operates  as  a  payment  of  the  premium.  lb. 

4.  *Siam€. — Effect  of  Default  in  Payment  of  Sote. — The  failure  of  the  assured 
to  pay  the  note  does  not  deprive  him  of  the  rights  accrued  under  the 
policy  prior  to  the  default.  lb, 

5.  -S5riwi^. —  Dividends. — Dividends  earned  prior  to  default  in  the  payment 
of  premiums  belong  to  the  policy-holder,  but  may  be  applied  to  the 
paynvent  of  notes  due  the  company.  76. 

6.  Same. —  Construction  of  Policy. —  Fmfeitirre. — Suit  on  a  life  policy  of  a 
mutual  company,  containing  in  it,  in  larsre  type,  the  words  "non-for- 
feiting policy,"  and,  in  addition  to  the  common  stipulations  and  con- 
ditions, containing  an  agreement  in  case  of  non-payment  of  any  sub- 
sequent annual  premium,  that  the  defendant  would,  on  the  death  of  the 
assured,  pay  five  hundred  dollars  for  each  annual  premium  which  had 
been  paid.  It  was  averred  in  the  complaint  that  two  annual  payments 
had  been  paid.  Answer  that  only  half  of  each  of  the  two  premiums 
had  been  paid,  a  note  having  been  given  at  the  time  for  one-half  of  the 
first;  that  when  the  second  became  due  a  note  for  the  amount  of  the 
first  note  and  half  of  the  second  premium  was  given,  containing  a 
promise,  not  at  any  given  day,  to  pay  the  sum,  and  to  pay  interest  at 
7  per  cent,  per  annum,  payable  annually,  or  the  policy  should  be  for- 
feited ;  that  the  note  should  be  a  lien  on  tlic  policy,  and  the  amount 
deducted  therefrom  when  the  policy  l)ecanic  due;  that  dividends  on 
the  policy  should  be  applied  in  i):iynient  of  the  note,  and  that  neither 
principal  nor  interest  has  been  paid,  lieply,  that  the  note  was  received 
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as  payment,  and  that  the  defendant  had  dividends  on  the  policy  in  its 
hands  sufficient  to  pay  the  note,  and  it  had  long  been  its  custom  so  to 
apply  such  dividends.. 
Hddy  that  the  reply  was  good.  lb. 

7.  Lij'e  Insurance, — Misrepresentation  in  Appbjingfor  Policy, — An  immaterial 
misstatement  of  fact  as  to  the  health  of  the  applicant,  in  the  applica- 
tion for  a  life  policy,  is  not  a  breach  of  a  condition  in  the  policy  which 
declares  it  void,  if  such  statements  be  untrue  in  any  material  resi>ect. 

Nofi'thwestemy  etc,,  Ins,  Co,  v.  Heimann,  H- 

INTENTION. 
See  Fraudulent  Conveyance,  1. 

INTERROGATORIES  TO  JURY. 
See  Mill-Dam,  3,  4;  New  Trial,  6;  Pracjtice,  11;  Will,  2. 

1,  iVochce. —Answers  by  the  jury  to  interrogatories,  which  can  be  recon- 
ciled with  the  general  verdict,  do  not  affect  it. 

Nortkweatemf  etc..  Ins,  Co,  v.  Heinumn,  24 

2.  Same, — If  the  answer  of  the  jury  to  an  interrogatory  be  uncertain,  the 
remedy  b  not  by  motion  to  reject  it,  but  to  require  the  jury  to  make 
proper  answer  to  it.  lb. 

8.  Same. — Evidence.  —Interrogatories  immaterial  to  the  issue,  or  which  call 
merely  for  evidence  bearing  upon  a  fact  in  issue,  should  not  be  sent 
to  the  jury.  76. 

INTOXICATING  LIQUOR 
See  Costs,  1,  2. 

1.  Sale  to  Minor. — Indictment. — Evidence. —  Variance, —  Name.  —  An  indict- 
ment was  for  selling  intoxicating  liquor  to  Michael  Burk,  an  infant. 
The  evidence  showed  that  the  real  name  of  this  person  was  Burk,  but 
he  was  generally  known  by  the  name  of  Buck. 

Held,  no  variance.  Ehlert  v.  State,  76 

2.  Same. — Proof  of  Age, — Where  the  evidence  is  that  a  person,  whose  mi- 
nority when  liquor  was  sold  to  him  is  in  question,  was  nineteen  years  of 
age  in  August  preceding  tlie  trial,  it  sufficiently  shows  his  minority.  lb, 

3.  Grimiiwl  Law. — Premises  Where  Sold. —  Uncertainty  in  Description, — Du- 
plicity.— Where  the  indictment  charges  the  defendant  with  but  one  un- 
lawful sale  of  intoxicating  liquor  to  be  drunk  on  the  premises  where 
sold,  it  is  not  bad  for  duplicity  merely  because  of  uncertainty  in  the 
description  of  such  premises,  as  "tlie  house,  out-house^  yard,  garden, 
and  the  appurtenances  thereunto  belonging."  Stout  v.  State,  InO 

4.  Same, —  Premises  and  Appnrfenances. — (Question  of  Fact. — Evidence. —  .S'w- 
preme  Court. — What  constitutes  the  appurtenances  of  the  premises  of 
the  defendant,  who  is  charged  with  an  unlawful  sale  of  intoxicating 
liquor  to  be  drunk  on  the  premises,  is  a  question  of  fact  for  the  court 
or  jury  trying  the  cause,  and  where  the  evidence  fairly  authorizes  and 
sustains  the  finding,  it  will  not  be  disturbed  by  the  Supreme  Court.  lb, 

6.  Sale  on  Sunday. — Beer. —  Evidence. — The  cou  rts  know  judicially  that  beer 
is  a  malt  liquor  prepared  by  fermentation,  and  in  view  of  section  5^U3, 
R.  S.  1881,  proof  ot  a  giving  of  beer,  in  a  prosecution  under  section 
2098,  must  be  held  sufficient  evidence  that  intoxicating  liquor  was 
given.  Myers  v.  State,  251 

6.  License. — Sale  Pending  Appeal. — An  appeal  from  a  judgment  of  the  cir- 
cuit court  granting  a  license  to  sell  liquor  does  not  suspend  the  right 
of  the  applicant  to  the  license  pending  th<'  appeal,  and  if  he  tender  a 
proper  bond  and  the  licon^^t*  fee  hn  mny  sell,  though  the  county  audi- 
tor unlawfully  refuse  to  i:?sue  the  license.  Padgett  v.  State,  S^6 
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7.  Where,  in  a  prosecution  for  a  sale  of  intoxicating  liquor  to  a  minor, 
no  proof  is  made  of  the  age  of  the  person  to  whom  the  liquor  was  sold, 
the  evidence  is  insuflicient  to  sustain  a  conviction.    Lindkr  v.  6'tote,  ^o^ 

ISSUE. 
See  Decedents'  Estates,  4;  Sale,  2. 

JOINT  OBLIGORS. 
See  Promissory  Note,  12,  13. 

JUDGE. 
See  Evidence,  11. 

JUDGMENT. 
See  Bankruptcy;  Costs,  3,  4;  Criminal  Law,  14;  Fraudulent  Con- 
veyance, 2,  5;  Mill-Dam, 6;  Parties;  Partnership,  1 ;  Practice, 
8,  13;  Principal  and  Surety,  2;  Promissory  Note,  1, 12,  13;  Re- 
cognizance, 1,  2;  Replevin,  3,  4;  Sale,  2;  Special  Finding,  1; 
Sheriff;  Sheriff's  Sale;  SupremeCourt,5,  6, 15;  Watercourse, 
2;  Will,  2. 

1.  One  who  was  not  served  with  process,  and  did  not  appear,  is  not  bound 
by  the  judgment  rendered  in  the  cause.  PatUus  v.  Xa/to,  34 

2.  Review  of. —  When  Judgment  not  Void  or  Voidable. — Inaanity. — Complaint. — 
A  complaint  by  the  guardian  of  a  married  woman  to  review  a  judg- 
ment of  foreclosure,  against  herself  and  husband,  of  a  mortgage  on  her 
lands,  both  having  appeared  in  person  and  pleaded,  making  no  ques- 
tion as  to  her  mental  condition,  upon  the  ground  that  at  the  com- 
mencement and  during  the  pendency  of  the  suit  she  was  non  compos 
m^ntiSf  shows  neither  error  of  law  nor  material  new  matter,  and  is  bad 
on  demurrer;  nor  will  the  additional  fact,  that  the  judgment  plaintiff 
knew  her  mental  condition,  enable  her  guardian,  afterwards  appointed 
to  maintain  a  suit  to  set  the  judgment  aside.         Epstein  v.  G'reer,  14O 

3.  Review  of. — Relief  From.— Insanity. — That  a  judgment  was  rendered  on 
default  without  the  service  of  process,  and  that  the  defendant  therein 
was  at  the  time  insane,  do  not  constitute,  when  alleged  in  a  complaint, 
sufficient  cause  for  any  relief  against  the  judgment,  or  for  a  review 
thereof,  or  to  affect  a  sale  of  property  upon  execution  issued  thereon. 

Woods  V.  Brown  J  16 4 

4.  Same. — Default. — Summons. — Record. — Where  judgment  has  been  taken 
on  default,  the  summons  and  return  are  part  of  the  record,  whether 
incorporated  in  the  entry  or  not.  lb, 

5.  Modification. — Injunction. — There  is  no  error  in  refusing  to  modify  a 
juda:ment  of  injunction,  so  as  to  permit  what  the  injunction  does  not 
prohibit.  Pence  v.  Garrison^  345 

6.  Non-Resident. — Error. — Error  in  rendering  a  personal  iudgment  on  de- 
fault against  a  defendant  who  is  a  non-resident,  and  had  notice  only 
by  publication,  is  not  available  on  behalf  of  a  co-defendant  who  ap- 
peared. Pattiwn  V.  Smithy  44'^ 

7.  Fuels  Dehws  the  Record. — Coll/tteral  Attack. — Where  it  is  sought  by  the 
complaint,  in  an  original  action,  to  impeach  or  vacate  the  record*  of  a 
judgment  in  a  former  action  between  the  same  parties  by  the  allega- 
tion of  facts  not  apparent  on  its  face,  but  wholly  dehors  the  record,  such 
complaint  makes  a  collateral  attack  upon  the  validity  of  the  judirmont, 
and  is  bad  on  demurrer  thereto.  Meid  v.  Mitchell,  4^>^ 

8.  Same. — Pleading. —  Klfarl  of  Demurrer. — Trnlh  of  Facts. — AdmiJisirm. — In 
such  case  where  the  com])laint  avers  facts  wliioh  are  or  must  be  pre- 
sumed to  be  (/e/io/.s  the  record,  they  are  not  well  pleaded  ;  and  the  de- 
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murrer  to  the  complaint  is  an  admission  of  the  tmth  of  such  facts 
only  as  are  well  pleaded  therein.  lb. 

9.  Fravd  in  Obtaining. — Service  of  Pi'ocesa. — Non-Resident. —  JunsdicUoTu— 
Where,  by  fraud,  one  induces  another  to  go  to  another  State,  in  order 
to  have  service  of  process  upon  him,  the  latter  can  safely  ignore  the 
proceedings,  and  successfully  resist  a  suit  upon  any  judgment  thos  ob- 
tained ;  but  a  request  to  go  to  the  other  State  and  defend  a  suit  in  at- 
tachment actually  pending  is  not  a  fraudulent  device. 

Duringer  v.  J/oscAtno,  4^o 

10.  Same. — Compromise. — Agreement  to  Dismiss  Action. — Where,  by  an  agree- 
ment to  dismiss  his  cause,  made  upon  adjustment  of  the  matter  in  dis- 
pute, and  a  subsequent  assurance  that  he  had  dismissed  it,  a  plaintiff 
misled  the  defendant  so  that  he  did  not  appear,  whereby  a  judgment 
by  default  was  obtained,  the  defendant  can  successfully  resist  a  suit 
upon  the  judgment,  for  fraud  in  procuring  it  lb. 

11.  Application  to  Set  Aside. — In  an  application  to  set  aside  a  judgment  un- 
der section  396,  B.  S.  1881,  it  must  not  only  appear  that  the  party  has 
a  defence,  but  that  the  judgment  was  taken  against  him  through  hb 
mistake,  inadvertence,  surprise  or  excusable  negligence. 

Kreite  v.  KreiVt,  58S 

12.  Sam^. — Negligence  of  Attorney. — Where  a  party  simply  employs  an  attor- 
ney, informs  him  of  his  defence,  and  pays  no  further  attention  to  his 
cause,  he  is  himself  guilty  of  gross  negligence,  and  is  not  entitled  to 
relief  from  such  judgment.  lb. 

13.  Tort. — Costs. — Execntum. — Exemption. — The  costs  recovered  by  the  plain- 
tiff in  a  suit  for  tort,  being  an  incident  of  the  judgment  for  damages, 
are  collectible  on  execution  in  the  same  way;  the  judgment  is  an  en- 
tirety ;  and  no  property  is  exempt  from  the  execution. 

Church  V.  Ha^y  SS$ 
JUDICIAL  KNOWLEDGE. 
See  Statutes. 

JUDICIAL  SALE. 
See  Sheriff's  Sale. 

JURISDICTION. 
See  Dbainage,  6 ;  Judgment,  9 ;  Principal  and  Surety,  2 ;  Bboogni- 

ZANCE,  1,  2. 

JURY. 
See  Contempts,  3 ;  Criminal  Law,  3 ;  Decedents'  Estates,  3, 4 ;  Drain- 
age, 4;  Fraud,  2;  Highway,  2;  Interrogatories  to  Jury;  Rail- 
road, 1 ;  Town,  2 ;  Trial  by  Jury. 

1.  Drawing  Panel. — The  statute  does  not  require  that  the  juijr  commis- 
sioners shall  draw  from  the  box  the  jury  panel,  nor  that  it  shall  be 
done  in  their  presence.  Dooliitle  v.  StaJte^  f75 

2.  Same. — Nftxc  Trial. — Objection  to  the  mode  of  drawing  the  panel  of  ju- 
rors is  not  available  on  motion  for  a  venire  de  novo,  but  can  only  be 
made  in  support  of  a  motion  for  a  new  trial.  lb. 

JUSTICE  OF  THE  PEACE. 
See  Recognizance,  1,  2. 

LANDLORD  AND  TENANT. 
Lease.— Cohtrf id. — \.  was  the  tenant  of  B.,  but  his  term  had  expired.     A. 
proposed  to  continue  the   lenso  at  SSb  per  month,  which  B.  refused, 
but  proposed  to  pay  that  rent  until  he  could  find  another  place,  to 
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which  B.  made  no  replj,  but  took  $36  for  the  current  month,  and  at 
once  put  up  cards  announcing  the  place  for  rent,  and  otherwise  offered 
to  rent  it. 
Hdd,  that  this  constituted  a  tenancy  at  $35  per  month  until  A.  found  an- 
other place,  and  no  longer.  Hoffman  v.  MeOoUum,  SfS6 

LARCENY. 
See  Criminal  Law,  1, 15. 

LAW   OF    CASE. 
See  Supreme  Court,  12,  16. 

LEASE. 
See  Landlord  and  Tenant. 

LIBEL. 

1.  ^Mieatijon, — Pleading, — While  a  prosecuting  attorney  had  charge  of  a 
pending  criminal  prosecution  against  the  son  of  one  C.,  Y.  sent  a  letter 
to  C.  by  mail,  which  was  received  and  read,  stating  that  he  was  reliably 
informed  that  C.  had  bribed  the  prosecuting  attorney,  naming  him,  to 
release  his  son  by  employing  lum  upon  a  contingent  fee  to  conduct 
a  suit  against  Y.,  suggesting  that  the  giver  of  the  bribe  is  as  guilty  as 
the  taker. 

Hdd,  that  the  letter  was  a  libel  upon  the  prosecuting  attorney,  and  that 
the  above  facts,  alleged  in  the  complaint,  showed  a  publication. 

Yamg  v.  CUgg^  S71 

2.  Same. — InetrucHon. — In  a  suit  for  libel,  if  the  writing  be  unambiguous, 
it  is  the  duty  of  the  court  to  construe  it,  and  tell  the  jury  whether  or 
not  it  is  libellous.  lb, 

LICENSE. 

See  Intoxicating  Liquor,  6 ;  Mill-Dam,  5 ;  Watercourse, 

LIEN. 
See  Bankruptcy  ;  Fraudulent  Conveyance,  2, 5 ;  Husband  and  Wipe, 
2,  3,  4;  Partnership,  1 ;  Promissory  Note,  7 ;  Sheriff;  Sheriff's 
Sale,  1,  3 ;  Subrooation. 

LIFE-ESTATE. 
See  Decedents'  Rstates,  7;  Will,  1,  6. 

LIFE  INSURANCE. 
See  Insurance. 

LIMITATION  OF  ACTIONS. 

See  Boundaries;  Married  Woman,  6;  Partition,  2;  Quietino  Title, 

2;  Taxes,  2. 

LIS  PENDENS  RECORD. 
See  Fraudulent  Conveyance,  6. 

MANDAMUS. 
Se&  County  Commissioners  ;  Schooub,  3. 

MANSLAUGHTER 
See  Criminal  Law,  9. 
Vol.  93.— 40 
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MARRIAGE  CONTRACT. 
See  Divorce. 
Breach  of. — Defence. — Former  Adjudication, — Seduction. — In  an  action  to  re- 
cover damages  for  a  breacli  of  an  alleged  contract  of  marriage,  an  an- 
swer setting  up  a  former  adjudication  in  the  defendant's  favor  in  a 
civil  action,  brought  against  him  by  the  same  plaintiff,  to  recover 
damages  for  her  alleged  -eduction  by  the  defendant,  is  not  a  sufficient 
defence,  even  though  she  may  have  alleged  in  her  complaint  in  the 
former  action  that  the  defendant  had  seduced  her  under  promi>e  of 
marriage.  Ireland  v.  hmmersoiiy  1 

MARRIED  WOMAN. 
See  Cbiminal  Law,  7;  Evidence,  6;  Husband  and  Wife;  Judgment, 
2 ;  Sheriff's  Sale,  3. 

1.  Quietina  Title. — Husband  and  Wife. — Mortgage. —  Trust  ami  TS-uslce. — No- 
tice.— Where  a  husband,  holding  lands  in  implied  trust  for  his  wife, 
mortgages  the  same  to  secure  his  own  debt,  the  wife  refusing  to  join 
in  the  mortgage,  she  can  not  quiet  her  title  as  against  the  mortgagee, 
unless  the  latter  had  notice  of  tlte  trust,  and  her  residence  on  the 
land  with  her  husband  and  family  would  not  be  notice. 

Ih,ulu8  V.  Lattu,  d4 

2.  Same. —  Wife^s  Inchoate  Estate,. — The  inchoate  interest  of  a  wife  in  her 
husband's  lands  can  not  be  the  subject  of  a  suit  by  her  to  quiet  title.  Ih. 

8.  Same. — Complaint. — Prayer  for  Relief — W^here  by  her  complaint  no  de- 
mand is  made  by  a  wife  for  equitable  relief  as  to  her  inchoate  inter- 
est in  her  husband's  lands,  but  she  claims  that  her  husband  held  the 
lands  in  trust  for  her,  and  seeks  to  quiet  her  title  as  against  a  mort- 
gagee, the  complaint  is  not  good  on  demurrer,  to  remove  the  cloud 
upon  such  inchoate  interest.  lb. 

4.  Infancy. —  Deed. —  DimffirmaTux. —  Estoppel.  —  Complaint  by  plaintiff, 
widow  of  J.  F.  C,  for  partition  of  lands,  claiming  a  thini  in  fee  as 
widow.  Answer,  that  in  January,  1866,  J.  F.  C.  being  seized  and  an 
adult,  and  the  plaintiflf  aged  nineteen  years,  she  joined  him  in  a  con- 
veyance of  the  lands,  and  that  the  title  thus  conveyed  has,  by  various 
mesne  conveyances,  in  good  faith,  without  notice  in  each  case,  come 
to  the  defendant,  all  intermediate  purchasers  having  taken  possession 
successively,  improved  and  paid  taxes,  and  that  the  plaintiff  all  the 
time  lived  in  the  vicinity,  and  gave  no  notice  of  her  disaffirmance 
until  after  the  defendant's  purchase,  which  was  in  1882. 

Hddy  that  the  answer  was  bad  on  demurrer,  showing  no  valid  conveyance 
by  the  plaintiff,  nor  any  estoppel  in  pais.  ApplegaXey.  Conner ^  1S5 

5.  Sale  of  Personal  Property  to^  by  Huthand. — Consideraiion. — Prvndpal  and 
Surety. — The  assumption  by  a  married  woman  of  the  payment  of  the 
debt  of  her  husband  for  which  she  was  surety  constitutes  a  valid  con- 
tract under  section  5115,  R.  S.  1881,  and  is  a  valuable  consideration  for 
the  sale  to  her  of  personal  property  by  her  husband ;  nor  does  the 
fact,  in  the  absence  of  fraud,  that  the  property  remained  in  the  j>o3- 
session  of  the  husband  as  her  agent  to  sell  it,  invalidate  the  sale. 

Rinn  v.  Rhodes,  -Jv^ 

6.  Infancy. — Disaffirmance  of  Deed. — Estoppel. — Limitations. — In  1859  an  in- 
fant married  woman  aged  seventeen  years  joined  her  husband  in  the 
execution  of  a  deed  conveying  his  lands.  The  husband  died  in  18^0, 
and  nineteen  months  thereafter  she  gave  nr.tice  of  disaffirmance  to 
the  grantees  of  the  husband's  vendee,  and  four  months  later  sued  them 
for  partition,  alleging  the  above  facts  in  her  complaint.  Answer  that 
the  conveyance  was  for  full  value,  and  that  the  defen<lants  were  pur- 
chasers for  full  value,  without  knowhnlge  of  the  plaintifl''s  claim ;  that 
her  husband,  with  the  proceeds  of  his  sale,  bought  other  lands  near 
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those  in  controversy,  and  resided  thereon  with  the  plaintiff  from  1859 
until  his  death,  since  which  she  has  resided  thereon,  and  took  a  third 
thereof  as  widow;  that  with  her  knowledge  defendants  made  valuable 
improvements,  and  for  twenty-three  years  paid  all  taxes,  yet  she  failed 
to  disatlirm  or  give  notice  of  her  intention  until  March,  1882. 

Heldj  that  the  answer  was  bad  on  demurrer. 

Heldy  also,  that  the  widow  could  disaffirm  at  any  time  after  her  husband's 
death  within  the  period  that  would  bar  her  suit. 

Held  J  also,  that  until  her  husband's  death  the  statute  of  limitations  did 
not  begin  to  run  against  her. 

Heldy  also,  that  the  facts  pleaded  did  not  constitute  an  estoppel. 

Richardson  v.  P«/€,  4~'^ 
7.  Promissory  Note. — Purchase  of  Personal  Property. — A  promissory  note 
executed  by  a  married  woman  for  the  price  of  personal  property  pur- 
chased by  her  while  the  act  of  March  26th,  1879,  concerning  mai^ 
ried  women  (Acts  1879,  p.  160),  was  in  force,  is  a  valid,  legal  and  bind- 
ing contract.  EotkschUd  v.  Baah,  JfS8 
MASTER  COMMISSIONER. 

Reference. — Practice. —  Mastei^s  Report. — Evidence. — A  cause  was  referred  to 
a  master  "  to  hear  the  evidence,  find  the  facts  and  report  the  same, 
togetlier  with  the  evidence."  The  master  reported  that  he  was  re- 
quested by  the  defendant  to  find  the  facts,  with  his  conclusions  of  law 
tnereon,  which  he  accordingly  reported,  together  with  some,  but  not 
all,  of  the  evidence. 

Held,  that  conclusions  of  law  were  not  authorized  by  the  order  of  refer- 
ence, and  it  was  not  error  to  strike  them  out. 

Held,  also,  that  such  an  order  of  reference  did  not  authorize  a  finding,  and 
that  a  motion  for  a  new  trial  before  the  court  made  a  finding  was  pre- 
mature. 

Held,  also,  that,  inasmuch  as  all  the  evidence  was  not  reported,  exceptions 
to  the  report,  which,  for  their  decision,  required  an  examination  of  the 
evidence,  could  not  be  considered. 

Semble,  that  where  the  order  of  reference  to  a  master  requires  him  to  report 
the  facts  and  evidence,  and  he  omits  some  of  the  evidence,  the  court 
should,  before  discharging  him,  require  him  to  perfect  his  report. 

McNaughi  v.  McAllister,  114 

ME.^SURE  OF  DAMAGES. 
See  Negligence,  12. 

MILL-DAM. 
1.  A<Uion  by  Land-Oumer  Against  MiU-Oumer. — Back-  Water. — Anmer  of  Es- 
toppel.— Fraud. — Neglif/enee. — In  an  action  by  a  land-owner  against  a 
mill-owner  to  recover  damages  for  injuries  caused  to  plaintifl'^s  land 
by  water  backed  thereon  by  the  defendant's  mill-dam,  alleged  to  have 
been  raised  to  an  unlawful  height,  the  defendant  answered  that  the 
dam  was  of  no  greater  height  than  it  was  when  he  purchased  the  mill 
property  from  its  former  owners;  that  when  he  so  purchased  he  was 
an  entire  stranger  in  that  neighborhood,  and  knew  nothing  as  to  the 
height  at  which  such  dam  might  lawfully  be  maintained,  but  that  the 
plaintiff  did;  that,  before  he  purchased,  defendant,  upon  inquiry  with 
a  view  to  purchasing,  was  informed  by  numerous  residents  of  the  vi- 
cinity, whose  lands  were  affected  by  the  mill-dam,  that  it  was  of  no 
more  than  a  lawful  height,  and  had  been  of  that  height  for  more  than 
twenty  years ;  that  plaintiff  then  knew  that  defendant  was  making  said 
inquiry,  and  had  been  so  informed,  with  a  view  to  purcha.sing  said 
mill  property,  but  had  never  informed  the  defendant  that  such  mill- 
dam  wu^  too  high  and  injured  plaintiff's  land;  and  that  defendant, 
relying  upon  said  information,  and  having  no  notice  that  it  was  in- 
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correct,  was  permitted  by  the  plaintiff"  to  purchase  said  mill  propeitj 
for  the  sum  of,"  etc. 

Heldj  on  demurrer,  that  the  facts  alleged  constitute  an  estoppel,  but  that, 
for  want  of  an  averment  that  the  defendant  had  paid  any  purchase- 
money,  the  answer  was  insui!icient. 

Heldy  also,  that  estoppel  in  paU  may  arise  without  a  design  to  defraud. 

s  AwJcraan  v.  HubbU,  570 

2.  Same, — Joint  Tort, —  Venire  de  Novo. — Itecord, — Such  owner  would  not  be 
liable  for  damages  arising  during  a  former  ownership  of  the  dam ;  but 
where  they  are  sued  iointly  for  an  alleged  joint  wrong,  and  a  joint  ver- 
dict is  rendered  against  them,  and  the  evidence  is  not  in  the  record, 
and  no  motion  for  a  venire  de  nooo  is  interposed,  no  question  is  pre- 
sented to  the  Supreme  Court.  •  Ih. 

8.  Same. — Special  Finding  upon  Answei'B  to  Interrogatories. — Pi-actiee. — Where, 
in  such  case,  there  being  both  a  general  verdict  and  answers  to  inter- 
rogatories, the  court,  at  the  request  of  the  defendants,  found  specially 
as  to  whether  the  dam  should  be  abated  as  a  nuisance,  a  venire  de  novo 
should  have  been  directed  to  the  verdict  and  not  to  the  special  find- 
ing. 76. 

4.  Sa7i)€. — A  mere  reference  in  such  special  finding  to  the  answers  to  in- 
terrogutories  was  sufficient  without  copying  them  in  the  finding.     lb. 

5.  Watercourse,— TA^^euHe  to  ObiUruct  Flow.  —  Revocation. — Milk. — A  parol 
license,  given  without  consideration,  to  obstruct  the  flow  of  water  in 
a  stream  so  as  to  set  it  back  upon  the  mill  machinery  of  another,  may 
be  revoked  at  any  time  before  it  is  acted  upon.    Williamson  v.  Yingling^  42 

6.  Same. — Nuimnce. — Abatemenl. — In  a  suit  for  damages  because  of  back- 
water caused  by  the  defendant's  dam,  where  the  plaintiff  recovers,  a 
judgment  abating  the  nuisance  is  proper,  where  the  finding  shows  a 
proper  case.  lb. 

MINOR. 
See  iNToxrcATiNo  Liquor,  1,  2,  7. 

MISREPRESENTATIONS. 
See  Estoppel  ;  Insurance,  7 ;  Promissory  Note,  4,  7, 10. 

MISTAKE. 
See  County  Treasurer,  2;  Judgment,  11. 

MORTGAGE. 

See  Contract,  3,  5 ;  County  Auditor,  2 ;  Estoppel,  2 ;  Fraudulent 
Conveyance,  o;  Husband  and  Wife,  1  to  3;  Married  Woman,  1 
to  3 ;  Promissory  Note,  7,  9 ;  Replevin,  1 ;  Sheriff's  Sale,  3. 

Pleading. — Aaxumptiony  Successive  Contmets  of. — Aceeptanccj  Notice  of. — Reeds- 
sion. — Order  of  LiabilUy.—ln  an  action  to  foreclose  a  mortgage  and  to 
enforce  the  personal  liabilities  of  the  mortgagor,  and  of  successive 
grantees  of  the  land  who  had  assumed  payment  of  the  <lebt, 

Hcldy  1st.  While  the  privies  to  such  contract  of  assumption  may  rescind 
it  at  any  :irae  before  notice  or  knowledge  of  its  acceptance  by  the 
holder  of  the  debt,  and  while  such  acceptance  must,  in  reason  as  in 
law,  precede  the  bringing  of  an  action  upon  the  promise  bv  the  holder 
of  the  debt,  the  complaint  need  not  contain  an  averment  of  the  accept- 
ance, nor  of  notice  thereof.  2d.  It  need  not  be  averred  against  such 
grantees,  that  they  still  hold  the  mortgaged  land  or  any  part  thereof, 
3d.  The  mortgagor,  his  grantee  and  successive  grantees,  who  have 
agreed  to  pay  the  debt,  may  be  sued  upon  their  respective  promises  in 
the  same  action,  and,  in  such  case,  will  be  held  liable  severally,  in  the 
inverse  order  of  their  respective  promises.         Gamahan  v.  Ibt/afy,  «'5^i 
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MUNICIPAL  CORPORATIONS. 

See  City,  1 ;  Negligence,  5  to  12;  Town. 

MURDER. 

See  Criminal  Law,  7. 

NAMES. 

See  Highway,  1;  Intoxicating  Liquor,  1, 

NEGLIGENCE. 

See  Judgment,  11,  12;  Mill-Dam,  1;  Partnership,  2;  Town. 

1.  Complaint.— A  coniplaint  for  negligence,  which  does  not  show  the  ab- 
sence of  negligence  by  the  plaintifi'  contributing  to  the  injury,  is  bad 
on  demurrer.  LouisvUlej  cte.,  i2.  W,  Co.  v.  Lochidgey  191 

2.  Qravd  Rooda. — Defect. — Injury  to  Traveller.  —  To  pass  over  a  defective 
highway  with  knowledge  of  the  defect  is  not  conclusive  evidence  of 
negligence  on  the  part  of  the  traveller,  if  such  passage  may  be  at- 
tempted consistently  with  ordinary  care;  but  in  such  case  greater  care 
is  due  from  the  traveller  than  when  he  is  ignorant  of  the  defect,  and 
if  with  proper  care  he  is  injured  in  consequence  of  the  defect,  he  may 

*  recover,  if  those  responsible  for  the  road  negligently  permitted  the  de- 
fect. Wilaon  V.  Trajalgary  etc.,  G.  R.  Co.y  287 

3.  Fish-Brine.—Piihlic  Street. — Tntan-eynng  Agency. —  Remote  Damages. — 
Where  the  defendant  negligently  placed  and  left  exposed  an  open  bar- 
rel of  tish-brine  upon  a  public  street  in  a  city,  where  the  plaintiff's 
cow  was  lawfully  running  at  large,  such  defendant  is  guilty  of  an  ac- 
tionable wrong  ;  and  where  it  appears  that  such  cow,  without  fault  of 
its  owner,  ate  or  drank  of  such  fish-brine  and  was  thereby  poisoned 
and  killed,  the  act  of  an  intervening  agent,  between  the  original  wrong 
and  the  injury,  in  pouring  the  brine  from  the  barrel  into  the  street, 
will  not  prevent  a  recovery  from  the  original  wrong-doer,  where  such 
act  is  a  natural  or  probable  consequence  of  the  original  wrong. 

Henry  v.  Dennisy  4^^ 

4.  Liability  of  Fair  Managers. — Injury  by  Target  Shooting.  — The  proprietors 
of  fair  grounds  and  managers  of  a  public  fair,  making  a  charge  for 
admission,  had  allotted  a  part  of  their  grounds  to  target  shooting,  but 
gave  no  notice  thereof  to  the  plaintiff,  who  was  an  attendant  at  the 
Fair  with  horse  and  carriage.  Ignorant  of  the  danger,  he -hitched  his 
horse  where  others  were  hitched,  and  his  horse,  worth  $200,  was  shot 
and  thereby  killed. 

Hetdy  that  these  facts,  the  plaintiff  being  without  fault,  constituted  a  good 
complaint  against  such  proprietors  for  the  value  of  the  horse. 

Conradt  v.  Claure,  476 

5.  Bridges. — Counties. — Counties  are  liable  if  by  negligence  they  fail  to 
keep  bridges  on  county  roads  in  a  reasonably  safe  condition  for  ordi- 
nary use,  if  there  be  no  contributory  negligence  by  the  person  injured. 
Aliievy  if  the  bridge  be  part  of  a  township  road  and  under  the  control 
of  township  oflScers,  and  it  is  immaterial  by  whom  the  bridge  was  built,, 
or  whether  it  be  large  or  small.  Bonrdy  etc.y  v.  Leggy  52S 

6.  Same. — Complaint. — The  complaint  must  show  that  the  bridge  is  one 
over  which  the  county  has  control.  lb, 

7.  Same. — Effect  of  Averment  thai  Plaintiff  was  vMout  Fault. — WTiere  the 
complaint  avers  that  the  plaintiff  was  without  fault,  it  will  be  good 
unless  the  facts  specifically  pleaded  clearly  show  contributory  negli- 
gence, lb. 

8.  Sime. — Notice  of  Defects. — To  establish  negligence  on  the  part  of  the 
county,  notice  of  the  defects  of  the  bridge,  either  express  or  implied, 
must  be  shown.  lb. 
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correct,  was  permitted  by  the  plaintiff'^  to  purchase  said  mill  proper^ 
for  the  sum  of,"  etc. 

Heldj  on  demurrer,  that  the  facts  alleged  constitute  an  estoppel,  but  that, 
for  want  of  an  averment  that  the  defendant  had  paid  any  purchase- 
money,  the  answer  was  insufficient. 

Heldf  also,  that  estoppel  in  pais  may  arise  without  a  design  to  defraud. 

V  u4.nders(m  v.  Hubble,  -570 

2.  Same. — JoirU  Tort, —  Venire  de  Novo. — Record. — Such  owner  would  not  be 
liable  for  damages  arising  during  a  former  ownership  of  the  dam ;  but 
where  they  are  sued  jointly  for  an  alleged  joint  wrong,  and  a  joint  vei^ 
diet  is  rendered  against  them,  and  the  evidence  is  not  in  the  record, 
and  no  motion  for  a  venire  de  novo  is  interposed,  no  question  is  pre- 
sented to  the  Supreme  Court.  •  lb, 

3.  Same. — Special  Finding  upon  Amwer^  to  Interrogatories. — PrajcHee. — Where, 
in  such  case,  there  being  both  a  general  verdict  and  answers  to  inter- 
rogatories, the  court,  at  the  request  of  the  defendants,  found  specially 
as  to  whether  the  dam  should  be  abated  as  a  nuisance,  a  venire  de  novo 
should  have  been  directed  to  the  verdict  and  not  to  the  special  find- 
ing, lb. 

4.  Same. — A  mere  reference  in  such  special  finding  to  the  answers  to  in- 
terrogatories was  sufficient  without  copying  them  in  the  finding.     lb. 

5.  Watercourse.  —Lirenne  to  Obdnict  Flow.  —  Revocation.  —  Mills. — A  parol 
license,  given  without  consideration,  to  obstruct  the  flow  of  water  in 
a  stream  so  as  to  set  it  back  upon  the  mill  machinery  of  another,  may 
be  revoked  a t  any  time  before  it  is  acted  upon.    WiUiamaon  v.  Yinglingy  4S 

6.  *SSame. — Nuisance. — AbiUeinent. — In  a  suit  for  damages  because  of  back- 
water caused  by  the  defendant's  dam,  where  the  plaintiff  recovers,  a 
judgment  abating  the  nuisance  is  proper,  where  the  finding  shows  a 
proper  case.  lb, 

MINOR. 
See  Intoxicating  Liquor,  1,  2,  7. 

MISREPRESENTATIONS. 
See  Estoppel  ;  Insurance,  7 ;  Promissory  Note,  4,  7, 10. 

MISTAKE. 
See  County  Treasurer,  2;  Judgment,  11. 

MORTGAGE. 

See  Contract,  3,  5 ;  County  Auditor,  2 ;  Estoppel,  2 ;  Fraudulent 
Conveyance,  5;  Husband  and  Wife,  1  to  3;  Married  Woman,  1 
to  3;  Promissory  Note,  7,  9;  Replevin,  1;  Sheriff's  Sale,  3. 

Heading. — Anffumptionj  Successive  Contracts  of.— Acceptance,  Notice  of. — Rescis- 
sion.— Order  of  LiahUity.— In  an  action  to  foreclose  a  mortgage  and  to 
enforce  the  personal  liabilities  of  the  mortgagor,  and  of  successive 
grantees  of  the  land  who  had  assumed  payment  of  the  debt, 

Held,  1st.  While  the  privies  to  such  contract  of  assumption  may  rescind 
it  at  any  lime  before  notice  or  knowledge  of  its  acceptance  by  the 
holder  of  the  debt,  and  while  such  acceptance  must,  in  reason  as  in 
law,  precede  the  bringing  of  an  action  upon  the  promise  bv  the  holder 
of  the  debt,  the  complaint  need  not  contain  an  averment  of  the  accept- 
ance, nor  of  notice  thereof.  2d.  It  need  not  be  averred  against  such 
frantees,  that  they  still  hold  the  mortgaged  land  or  any  part  thereof, 
d.  The  mortgagor,  his  grantee  and  successive  grantees,  who  have 
agreed  to  pay  the  debt,  may  be  sued  upon  their  respective  promises  in 
the  same  action,  and,  in  such  case,  will  be  held  liable  severally,  in  the 
inverse  order  of  their  respective  promises.         Camahan  v.  T(ntsey,  .^1 
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MUNICIPAL  CORPORATIONS. 

See  City,  1 ;  Negligence,  5  to  12;  Town. 

MURDER. 

See  Criminal  Law,  7. 

NAMES. 

See  Highway,  1 ;  Intoxicating  Liquor,  L 

NEGLIGENCE. 

See  Judgment,  11, 12;  Mill- Dam,  1;  Partnership,  2;  Town. 

1.  Complaint.— A  complaint  for  negligence,  which  does  not  show  the  ab- 
sence of  negligence  by  the  plaintiU'  contributing  to  the  injury,  is  bad 
on  demurrer.  Louievilley  etc,  R.  W.  Co,  v.  Lockridgey  191 

2.  Oravel  Jtoada. — Defect . — Injury  to  Traveller.  —  To  pass  over  a  defective 
highway  with  knowledge  of  the  defect  is  not  conclusive  evidence  of 
negligence  on  the  part  of  the  traveller,  if  such  passage  may  be  at- 
tempted consistently  with  ordinary  care;  but  in  such  case  greater  care 
is  due  from  the  traveller  than  when  he  is  ignorant  of  the  defect,  and 
if  with  proper  care  he  is  injured  in  consequence  of  the  defect,  he  may 

*  recover,  if  those  responsible  for  the  road  negligently  permitted  the  de- 
fect. Wihon  V.  Trafalgar,  etc.,  G.  R.  Co.,  287 

3.  Fish' Brine.— Public  Street. — Intervening  Agaicy. —  Remote  Damages. — 
Where  the  defendant  negligently  placed  and  left  exposed  an  open  bar- 
rel of  fish-brine  upon  a  public  street  in  a  city,  where  the  plaintiff's 
cow  was  lawfully  running  at  large,  such  defendant  is  guilty  of  an  ac- 
tionable wrong  ;  and  where  it  appears  that  such  cow,  without  fault  of 
its  owner,  ate  or  drank  of  such  tish-brine  and  was  thereby  poisoned 
and  killed,  the  act  of  an  intervening  agent,  between  the  original  wrong 
and  the  injury,  in  pouring  the  brine  from  the  barrel  into  the  street, 
will  not  prevent  a  recovery  from  the  original  wrong-doer,  where  such 
act  is  a  natural  or  probable  consequence  of  the  original  wrong. 

Henry  v.  Dennisy  4^^ 

4.  Liability  of  Fair  Managers. — Injury  by  Target.  Shooting.— The  proprietors 
of  fair  grounds  and  managers  of  a  public  fair,  making  a  charge  for 
admission,  had  allotted  a  part  of  their  grounds  to  target  shooting,  but 
ffave  no  notice  thereof  to  the  plaintiff,  who  was  an  attendant  at  the 
fair  with  horse  and  carriage.  Ignorant  of  the  danger,  he  hitched  his 
horse  where  others  were  hitched,  and  his  horse,  worth  $200,  was  shot 
and  thereby  killed. 

Heldf  that  these  facts,  the  plaintiff  being  without  fault,  constituted  a  good 
complaint  against  sucn  proprietors  for  the  value  of  the  horse. 

Conradt  v.  Claure,  416 
6.  Bridges, — Counties. — Counties  are  liable  if  by  negligence  thev  fail  to 
keep  bridges  on  county  roads  in  a  reasonably  safe  condition  for  ordi- 
nary use,  if  there  be  no  contributory  negligence  by  the  person  injured. 
Alitery  if  the  bridge  be  part  of  a  township  road  and  under  the  control 
of  township  officers,  and  it  is  immaterial  by  whom  the  bridge  was  built,, 
or  whether  it  be  large  or  small.  Board,  etc.,  v.  Legg,  52S 

6.  Same. — Complaint. — The  complaint  must  show  that  the  bridge  is  one 
over  which  the  county  has  control.  Ih, 

7.  Same. — Effect  of  Averment  that  Plaintiff  was  inthout  Fault. — Where  the 
complaint  avers  that  the  plaintiff  was  without  fault,  it  will  be  good 
unless  the  facts  specifically  pleaded  clearly  show  contributory  negli- 
gence, lb. 

8.  Same. — Notice  of  Defects. — To  establish  negligence  on  the  part  of  the 
county,  notice  of  the  defects  of  the  bridge,  either  express  or  implied, 
must  be  shown.  lb. 
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9.  Same. — JPleading, — PraeHee. — Evidence.  —  In  an  action  aeainst  a  countj 
for  injuries  received  on  account  of  a  defective  county  bridge,  the  gen- 
eral denial  admits  proof  that  the  bridge  was  not  under  the  control  of 
the  county,  and  also  that  the  person  injured  was  guilty  of  contribu- 
tory negligence,  and  there  can  therefore  be  no  error  in  sustaining 
demurrers  to  answers  averring  these  facts,  if  the  general  denial  be 
pleaded.  lb. 

10.  \tme. — Decay  of  Timbers. — yoiice. — Chre. — Ordinary  care  only  is  re- 
quired of  counties  us  to  bridges  under  tlieir  control,  but  they  are 
chargeable  with  knowledge  that  tlie  timbers  thereof  will  decay,  and 
witli  the  duty  of  reasonable  care  to  provide  against  the  consequences 
thereof.  76. 

11.  JSame. — The  law  in  force  when  an  accident  occurs  by  reason  of  a  defec- 
tive bridge  fixes  the  duty  of  the  county  concerning  the  bridge.        lb. 

12.  <Sfa/i€. — Memnire  of  Damages. — Uusband  and  Wife. — Ikvrent  and  Child. — 
Tlie  measure  of  damages  in  such  cases  is  confined  to  pecuniary  loss, 
and  this  does  not  embrace  a  wife's  loss  of  the  companionship  of  her 
husband,  but  it  does  include  a  child's  loss  of  a  parent's  care  and  train- 
ing, lb. 

NEW  TRIAL. 
See  Criminal  Law,  12^  Jury,  2;  Master  Commissioner;  Practice,  2, 
10,  IT)  to  18 ;  Special  Finding,  2  to  5 ;  Supreme  Court,  1, 25 ;  Triai* 
BY  Jury,  2. 

1.  JVcurficc. — Insufficient  Cause. — Exdadcm  of  Evidence. — Where  the  exclu- 
sion of  offered  evidence  is  assigned  as  cause  in  the  motion  for  a  new 
trial,  the  cause  is  insufficient  if  it  fails  to  point  out  with  reasonable 
certainty  the  particular  evidence  excluded.         Ireland  v.  Emmerson,  1 

2.  Same.^Truth  of  Caude. — Bill  of  Exceptions. — Supreme  Court. — A  cause  for 
a  new  trial  will  not  be  considered  by  the  Supreme  Court,  unless  the 
truth  of  the  facts,  assigned  as  such  cause,  is  shown  by  bill  of  excep- 
tions. J^. 

3.  Practice. — Special  Finding. — Where  the  court  finds  the  facts  specially, 
and  states  its  conclusions  of  law,  error  in  the  conclusions  of  law  is  not 
cause  for  a  new  trial.  Clayton  v.  BUmgk,  S/i 

4.  BUI  of  Exceptions. — Record. — Affidavits  supporting  a  motion  for  a  new 
trial,  which  are  in  the  motion,  but  not  in  a  bill  of  exceptions,  are  not 
in  the  record.  •  Applegate  v.  Baxley,  147 

6.    PracHce. — Endence. — Causes  for  Xew  THaf. — The  admisgion  of  certain  ev- 
idence, over  objection,  was  assigned  as  cause  for  a  new  trial.     The 
record  showed  that  the  evidence  was  admitted  without  objection;  bui 
a  motion  to  strike  it  out  was  overruled. 
Heldj  that  the  cause  assigned  did  not  exist,         MeCrary  v.  McForlandy  406 

6.  Conflijct  between  Verdict  and  Ansivers. — Motion  for  Nev  Trixd. — A  motion 
for  a  new  trial  presents  no  question  as  to  a  conflict  between  the  gen- 
eral verdict  and  answers  to  interrogatories.       Anderson  v.  HnhbUf  570 

7.  Complaint  for. —  Evidence  Diacorered  After  IHal. — Diligence, — In  a  com- 
plaint, under  section  563,  R.  S.  1881,  for  a  new  trial  on  account  of  newly 
discovered  evidence,  alleged  to  have  been  discovered  after  the  term  at 
which  the  cause  was  tried,  it  is  not  sufficient  to  allege  generally  that 
due  diligence  had  been  used  to  discover  such  evidence  before  the  close 
of  the  term,  but  the  facts  constituting  the  alleged  due  diligence  should 
be  specially  averred.  Bagsdale  v.  Matthews,  SS9 

NON-RESIDENT. 
See  Decedents'  Estates,  9 ;  Judgment,  6,  9. 

NOTARY  PtJBLIC. 

See  Evidence,  8. 
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NOTICE. 

See  Contract,  5;   Highway,  1 ;   Married  Woman,  1;   Neolioence,  8, 

10 ;  Parties,  1 ;  Supreme  Court,  20. 

NOVATION. 
See  Promissory  Note,  6. 

NUISANCE. 
See  Drainage,  3;  M ill-Dam,  3,  0;  Watercourse,  2. 

OFFICE  AND  OFFICER. 
See  Attorney;  Contempts;  County  Auditor;  (V)UNTy  Commissioners; 
County  Treasurer;    Ciuminal  Law,  2;   Master  Commissioner; 
ScHooi^s;  Sheriff;  Township  Trustee. 

1.  County  Officers. — Parehane  of  JUaiih*. — Without  some  authority  conferred 
by  statute,  a  county  officer  has  authority  to  make  the  county  liable  for 
printed  blanks  necessary  for  hi«  use  as  an  officer;  and  as  to  blanks  for 
"proof  of  posting  notices,"  "semi-annual  cash  accounts,"  and  "elec- 
tion notices,"  and  "  labels,"  there  is  no  such  authority ;  nor  as  to  "  ad- 
ministrator's deeds,"  unless  the  purchase  be  made  under  the  direction 
of  the  court.  Boards  ete.,  v.  MUcfielly  S07 

2.  County  Commissioners, — Stationery. — Purchme  of. — County  Officer. — To  a 
claim  for  stationery  furnished  for  the  use  of  a  county,  it  was  answered 
that  the  goods  were  purchased  by  the  clerk  without  authority,  at  a 
time  when  there  was  a  contract  in  force  for  such  goods  to  be  furnished 
by  another,  of  which  the  claimant  had  notice. 

Heldy  under  the  act  of  1875,  Acts  1875,  p.  31,  that  the  answer  was  good. 
\  Board,  etc.,  v.  Burfordy  S8S 

OPINION. 
See  Criminal  Law,  8;  Promissory  Note,  4,  10;  Railroad,  1;  Town,  2. 

PARENT  AND  CHILD. 

See  Negligence,  12. 

PARTIES. 

See  Cemetery,  2;    Contract,  4,  5;    Fraudulent  Conveyance,  1,  2; 

Guardian  and  Ward,  1;  Supreme  Court,  18;  Will,  3. 

1.  Joinder  of  Plaintiffs. — Omitpiracy.  —  Fraud,  —Judgment. —  Injunction. — 
Depositions. — Notice.  —  Several  plaintiifs,  having  separate  demands 
against  H.,  a  merchant,  for  goods  sold,  joined  in  one  complaint  to  re- 
cover for  their  several  demands.  They  also  averred  a  conspiracy  be- 
tween H.  and  M.  F.,  L.  F.  and  S.,  in  whicli  it  was  arranged  that  H. 
should  purchase  goods  on  credit,  which  should  afterwnnls  be  seized 
on  execution  on  nctitious  claims  against  H.,  fabricated  by  the  confed- 
erates, which  was  accordingly  done,  and  a  large  judgment  entered  in 
favor  of  M.  F.,  and  a  levy  of  execution  thereon  made  on  all  the  goods 
of  H.,  being  all  his  profwrty,  which  was  about  to  be  sohl;  that  when 
it  is  known  that  a  contest  of  the  judgment  is  to  be  made,  there  is  dan- 
ger that  the  defendant^  w411  cause  the  poods  to  be  removed  beyond 
reach,  wherefore  an  injunction  was  prayed. 

Hfld,  that  the  joinder  of  plaintifls  was  proper. 

Held,  also,  that  the  complaint  was  good  against  L.  F.  and  S.  to  the  extent 

of  obtaining  the  injunction  prayed. 
Held,  also,  that  notice  to  take  depositions  by  the  plaintiffs,  served  on  L.  F. 

and  S.,  was  sufficient.  Field  v.  Hohsman,  205 

2.  Same. —  Creditors.— Right  to  Unite  in  Suit  for  Injunction. — Under  the  code 
creditors  may  unite  in  a  suit  to  enjoin  a  debtor  from  fraudulently  dis- 
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posing  of  his  property,  although  their  claims  are  several  and  not  In 
judgment.  /&. 

PAKTITIUN. 

See  DixKDKNTsi'  E>T\Tiis,  8;  Fraud,  2;  Practice,  8. 

1.  Counter- Claim. — Decalentsf'  J'Jstute^, — Where  a  suit  for  partition  is  pend- 
ing between  the  heirs  of  a  decedent,  the  administrator  has  no  righi  to 
intervene  with  a  counter-claim  praying  for  a  sale  of  the  land  to  make 
assets,  nor  to  interfere  with  the  proceedings  in  any  manner. 

Clayton  v.  Bloatjhj  tV.5 

2.  Suit  by  Widou'. —  (irantee  of  AdminiMmlor. — Defence. — Statute  of  Limita- 
tioTis.—  Decedents^  Estates, — Where  the  widow  of  a  deceased  owner  of 
land  brin^  an  action  of  partition  against  the  grantee  of  the  arimin- 
istrator  ol  her  liusband's  estate,  answers,  setting  up  that  the  plaintiti  *s 
cause  of  action  did  not  accrue  either  within  five  years  or  within  twenty 
years  before  the  commencement  of  her  suit,  are  not  applicable  thereto 
and  are  bad  on  demurrer  for  the  want  of  sufficient  facts;  but,  in  such 
suit,  an  answer  of  the  limitation  of  fifteen  years,  under  section  294,  R. 
S.  1881,  is  a  good  defence  to  the  action.  Sutler  v.  Havhim,  :J6fJ 

3.  Suit  by  Widow. — Grantee  of  Admin itstrator.—  Defence. — Estoppel  in  this. — 
In  an  action  of  partition,  brought  by  the  widow  of  the  deceased  owner 
of  land  against  the  grantee  of  the  administrator  of  such  owner's  estate, 
an  answer  to  the  efiect  that  the  defendant  was  induced  to  purchase  the 
land  at  administrator's  sale  by  the  representations  of  the  plaintiff  to 
him  that  he  would  get  a  good  title  to  the  entire  land,  that  she,  as 
widow,  would  claim  no  interest  in  such  land,  and  that  she  would  take 
her  interest  in  the  other  lands  owned  by  her  deceased  husband,  is  a 
good  defence  to  the  action  as  an  estoppel  in  pais.     Wire  v.  Wyman,  3i*S^ 

4.  Appeal  from  Order  of  Sale. — An  appeal,  in  partition,  lies  from  an  inter- 
locutory order  demanding  a  sale  of  the  lands.       Benefiei  v.  Aughe,  401 

PARTNERSHIP. 

1,  Jiuiffments. — Lien,  -  Priority. — A  judgment  upon  lands  held  by  an  indi- 
vidual obtained  against  a  partnership  of  which  he  is  a  member,  before 
an  individual  debt  was  contracted,  which  afterwards  becomes  a  lien 
by  judgment,  will  not  be  displaced  by  equity  so  as  to  give  priority  to 
the  latter  judgment.  Louden  v.  Ball,  J-»2 

2.  Same.—  Individiud  Creditor. — Jjoches. — Preference. — W^herean  individual 
creditor  of  a  partner  has  a  right  to  be  paid  out  of  the  individual  as- 
setK  of  his  debtor  in  preference  to  the  creditor  of  »>partnership  of  which 
his  debtor  is  a  member,  he  must  assert  the  right  l)efore  sale  on  execu- 
tion, and  before  any  change  of  position  has  occurred  which  would  re- 
sult in  injustice.  Ih* 

PAYMENT. 
See  County  Auditgr,  1 ;  Evidence,  1 ;  Inburance,  3  to  6. 

PERSONAL  PROPERTY. 

See  Decedents*  Estates,  7;    Evidence,  6;   Husband  and  Wife,  5; 

Married  Woman,  5,  7;  Replevin;  Sale;  Will. 

PLEADING. 
See  Contract,  5 ;  Costs,  4 ;  County  Commissioners  ;  County  Treasu- 
rer; Criminal  Law,  1;  Decedents'  Rotates,  4;  Drainage,  6; 
Fraudulent  Conveyance,  1,2;  Guardian  and  Ward,  2 ;  Husband 
AND  Wife,  1 ;  Injunction;  Intoxicating  Liquor,  1,  3;  Juix^ment^ 
2, 7,  8 ;  Libel,  1 ;  Married  Woman,  3 ;  Mill-Dam,  1  ;  Necligence, 
1,  6  to  9;  New  Trial,  7;  Partition,  1,  2;  Principal  and  Surety, 
2;  Promissory  Note,  2,  4;  Quieting  Title,  1;  Railroad,  2;  Re- 
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COGNIZANCE,  1,  2:  REPLEVIN,  1,  3,  4 ;  Sale,  2;  Sheriff's  Sale,  1 ; 
Telegraph,  1 ;  TowNSirip  Trustee. 

1.  Uncertainty. — Uncertainty  in  a  pleading  is  not  reached  by  a  demurrer. 

Williamson  v.  Yhif/liiiff,  4*^ 

2.  Same — Pra^/er  for  Relief. — Tliat  a  complaint  prays  relief  beyond  what 
the  facts  alleged  will  warrant,  is  not  available  on  demurrer.  Jb. 

3.  Same. — IlunnU'iv  Kiror.—  X  para;;ruph  of  answer,  the  allegations  of 
which  may  be  proved  under  another  upon  which  issue  is  joined,  can 
not  give  rise  to  availabh*  error  against  a  defendant  by  reason  of  any 
ruling  upon  demurrer  U)  the  reply  thereto.  Ih.;  Galwai/  v.  State^  ex  reL^  KU 

4.  Pleadin(j. —  Constriction  of. — A  "pleading  must  be  considered  with  refer- 
ence to  the  general  theory  on  wliich  it  proceeds,  and  if  not  good  in 
that  respect  it  is  bad.  WeMern  U.  T.  Co.  v.  i  pwH^r,  IIS 

6.  Complaint. —  K  complaint  stating  facts  constituting  a  cause  of  action, 
but  also  stating  facts  which  constitute  a  defence,  is  insufficient  on 
demurrer.  Behrky  v.  Bthiiey^  J.v5 

6.  Pleading. — Bad  Answer,  (h^t^uling  I)ejnnrrei'. — The  overruling  of  a 
demurrer  to  a  bad  paragraph  of  answer  is  to  adjudge  that  if  the 
facts  stated  tlicrein  are  proved,  the  defendant  is  entitled  to  a  verdict^ 
however  insufhcient  such  facts  may  be  to  constitute  a  defence  to  the 
action;  and,  therefore,  such  a  ruling  is,  generally,  such  an  error  as 
requires  the  reversal  of  the  judgment.  Mr(hin(i.s  v.  Iluaa,  27 f> 

Broum  v.  llarnaomj  IJ^-i 

7.  TotCTW^H)  Timslee.— Conversion. — Suit  cm  Bond. — Evidenee. — Suit  on  the 
bond  of  a  township  trustee,  alleging  for  breach  the  conversion  by  him 
of  a  specified  amount  of  each  of  several  designated  funds  received. 
Answer,  general  denial  and  special  paragraphs  showing  the  amount 
of  each  fund  actually  received,  under  the  bond,  and  expended,  the 
aggregate  expenditures  of  each  exceeding  the  receipts. 

Held^  that  the  facts  specially  pleaded,  if  sufficient,  were  admissible  nnder 
the  general  denial,  and  hence  there  was  no  error  in  sustaining  demur- 
rers to  the  special  answers.  Searcy  v.  Slatey  ex  reL,  556 

POSSESSION. 
See  Boundaries;  Criminal  Law,  15;  Deed,  2;  Fraudulent  Convey- 
ance, 4 ;  Married  Woman,  5. 

POST-NUPTIAL  SETTLEMENT. 
See  Husband  and  Wife,  4. 

PRACTICE. 
See  Attorney,  2 ;  Bill  of  E.xceptions  ;  Contempts,  2 ;  Continuanck  ; 
Costs,  4;  Criminal  Law,  12  to  15;  Decedents'  Estates  4  to  6; 
Drainage,  8;  Evidence,  2,  4,  5;  Fraud,  2;  Instructions  to  Jury  ; 
Interr(X3Atoriesto  Jury;  Master  Commissioner;  Mill-Dam,  2to 
4;  Ne(;lioence,  9;  New  Trial;  Pleading,  1,  8,  7;  Promissory 
Note,  3;  Sale,  2;  Special  Findinc;  ;  SrpREME  Court;  Township 
Trustee;  Trial  by  Jury;  Verdict;  Will,  2;  Witnf-ss. 

1.  Error. — There  is  no  available  error  in  sustaining  a  demurrer  to  a  |)ar- 
agraph  of  answer,  when  there  is  another  upon  which  issue  is  formed, 
wnicn  requires  the  same  evidence  to  sustain  it.   Brov-n  v.  JIairison,  1^2 

Gahray  v.  State ^  er  rel.y  It! I 

2.  Inierroffdtories  to  Party. — Aew  Trial.  — A  refusal  to  compel  a  })arty  to 
answer  interrogatories  is  not  cause  for  a  new  trial,  and  to  present  the 
question  to  the  Supreme  Court  error  must  be  assigned  thereon  inde- 
pendently. (htfM  V.  Thayer,  li'S 

3.  Demurrer  to  Answer. — Error.  How  Rendei-ed   /Ja)7?i/cs.«?.— Error  in  over- 
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ruling  a  demurrer  to  a  paragraph  of  answer  is  cured  by  subeeqaent 
refusal  to  admit  any  evidence  tending  to  support  it. 

Stxite,  etc,  V.  Julian,  292 

4.  Samt, —  When  Court  mny  Direct  Verdict. — Where  there  is  no  evidence 
whatever  in  support  of  a  necessary  averment  of  the  complaint,  the 
court  may  direct  the  jury  to  find  for  the  defendant.  Ih. 

b.  Directing  Verdict. — Evi^lence. — Where  the  general  denial  and  a  special 
paragraph  are  pleaded,  and  the  evidence  is  in  any  respect  conflicting 
as  to  the  issue  made  by  the  denial,  it  is  error  to  take  that  question 
from  the  jury  by  an  instruction  that  the  verdict  must  be  for  the 
plaintifl'  unless  the  special  defence  is  proved.        Holing  v.  Howell,  3^9 

6.  Bill  of  Exceptions. — Affidavits. — A  ruling  made  during  the  course  of  the 
trial  can  be  made  to  appear  upon  the  record  by  bill  of  exceptions  stat- 
ing the  fact;  affidavits  showing  it  arc  wholly  out  of  place,  and  can 
not  be  regarded  by  the  Supreme  Court. 

Indianapdisy  etCj  O.  R.  Co.  v.  Chrigtiun,  S60 

7.  Iv^tructions  to  Find  VerdicL — Evidence. — Where  the  uncontradicted  evi- 
dence clearly  establishes  the  plaintiflf's  case,  and  there  is  no  evidence 
tending  to  sustain  any  defence,  an  imperative  instruction  to  tlie  jury 
to  find  for  the  plaintiff  is  not  error.  Friedline  v.  iStatCj  366 

8.  Objex'iion  to  Decree. — A  general  objection  to  a  finding  and  decree  in  pai^ 
tition,  whicii  points  out  no  reason  for  the  objection,  is  not  available. 

Beriejiel  v.  Aughe,  401 

9.  iSame. — BiU  of  Exception. — Et^iderux. — A  party  excepting  to  the  overrul- 
ing of  his  motion  for  a  new  trial  upon  the  evidence  may  avail  him- 
self of  a  bill  of  exceptions  filed  by  liis  adversary,  containing  the  evi- 
dence, lb. 

10.  Same, — Sew  Trial,  -Written  JRca^/w.— That  "the  court  admitted  im- 
proper evidence "  without  specifying  it,  assigned  as  cause  for  a  new 
trial,  presents  no  question.  Ih. 

11.  Interrogatories  to  Jury. — Where  interrogatories  are  asked  to  he  sent  to 
the  jury  upon  points  which  so  far  as  material  are  fully  covered  by 
others  which  are  sent,  it  is  not  error  to  refuse  them.  Terry  v.  SfUvely,  413 

12.  Slime. — InMrnctions. — Correct  instructions  may  be  refused  if  not  pre- 
sented to  the  court  before  the  argument  begins,  or  if  embraced  in 
others  which  are  given;  and  if  those  given  are  not  in  the  record,  no 
error  is  apparent  in  the  refusal.  lb. 

13.  Sjme.—  Objection  to  Judgmait. — The  mere  form  of  a  judgment  can  not  be 
questioned  in  the  Supreme  Court  by  an  objection  made  below  to  the 
judgment  generally,but  the  specific  objection  must  have  been  stated.  lb. 

14.  Bill  of  Exceptions. — Motions. — Without  a  proper  bill  of  exceptions,  or 
other  proper  showing  of  the  reasons  therefor,  and  of  exceptions,  the 
dismissal  of  a  cause  on  motion,  or  the  overruling  of  a  motion  to  re- 
instate the  cause,  can  not  be  questioned  in  the  Supreme  Court 

Bobeson  v.  Martin,  4^0 
Spaulding  v.  Board,  etc,,  601 

15.  Special  Finding. — New  Trial. — Evidence, — Where  a  special  finding  is 
silent  upon  a  material  fact,  it  is  deemed  a  finding  as  to  that  fact 
against  the  party  who  has  the  burden  of  proof,  and  if  it  is  against  the 
evidence  the  appropriate  remedy  is  by  a  motion  for  a  new  trial. 

Dodge  v.  Pope,  4S0 

16.  Same. — Effect  of  Exceptions  to  Conclusions  of  Law. — The  effect  of  an  ex- 
ception to  the  conclusions  of  law  stated  on  a  special  finding  is  to  con- 
cede the  correctness  of  the  finding  for  the  purposes  of  the  exception, 
but  it  does  not  cut  off  a  motion  for  a  new  trial.  lb. 

17.  Sime.— Motion  for  New  Trial. —  Time  of  Filing. — The  code  of  1852  re- 
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quired  that  the  motion  for  a  new  trial  should  be  filed  at  the  term 
at  which  the  special  finding  of  facts  was  filed.  lb. 

18.  Same. — Effect  of  Adding  to  Special  Finding. — Becoi'd. — Where  the  appel- 
lant procures  an  addition  to  be  made  to  special  finding  at  a  former 
term,  he  can  not  complain  of  the  action  ot  the  court,  and  where  the 
additions  are  made  by  directing  tliat  the  record  of  the  former  term 
be  interlined,  they  will  bedctMned,  as  against  the  party  procuring  the 
order,  to  have  been  made  at  that  term.  lb. 

19.  Evidence. — InspaUioii  of  iMUrs  Pmvcd  hy  WiJiiesa. — In  a  prosecution  for 
bastardy  the  prosecution  submitted  letters  to  the  relatrix,  who  testi- 
fied tliat  they  were  written  by  tlie  defendant,  and  the  court  refused  to 
tiie  dclenciant's  attorney  :it  that  time  an  inspection  of  the  letters. 

Held^  that  he  had  no  right  to  insjx?ct  them  until  they  were  offered  in  evi- 
dence. Ilouser  V.  State,  ex  reL,  ii2H 

20.  Same. — Cariag  Error. — Where  evidence  is  erroneously  admitted,  the 
error  may  be  cured  by  afterwards  striking  it  out ;  so,  also,  the  refusal 
to  admit  proper  evidence  is  cured  by  iti>  subsequent  admission.       lb, 

PREFERRING  CREDITORS. 
See  Fraudulent  Conveyance,  2j  Pabtnebship,  2. 

PRESCRIPTION. 
See  Boundaries. 

PRESUMPTION. 

See  City,  1;   Divorce;   Evidence,  2;  Judgment,  8;  Principal  and 

Surety,  2;  Special  Finding,  2;  Supreme  Court,  10;  Taxes,  1. 

PRINCIPAL  AND  AGENT. 
See  Married  Woman,  5. 

PRINCIPAL  AND  SURETY. 

See  County  Treasurer  ;  Married  Woman,  5 ;  Promissory  Note,  12, 13; 

Reple\'in,  1,  3,  4. 

1.  Release  of  Surety  by  Extension  of  Time  of  Pajrment. — An  extension  of  the 
time  of  payment  to  the  principal  debtor  for  a  definite  period  by  an 
agreement  between  the  creditor  and  debtor  upon  a  valuable  consid- 
eration, without  the  constant  of  the  surety,  releases  the  surety;  a/tter, 
where  the  extension  is  for  an  indefinite  period,         (Jutes  v.  Thayery  156 

2.  Injunclinn. — Execution. — Judgment. — Pre-vimptim  of  Jnri^viirtion. — Where, 
in  an  action  by  the  principal  against  the  surety  in  a  joint  judgment 
to  enjoin  an  execution  thereon  issued  against' the  principal  in  favor 
of  the  surety,  the  complaint  alleged  that  the  surety  had  appeared  in 
the  cause  resulting  in  such  judgment,  and  "filed  his  cross  complaint, 
setting  up  that  he  was  surety  only,  and  that  the  court  so  found  and 
rendered  judgment,"  it  will  be  presumed  that  such  court  had  obtained 
jurisdiction  over  the  principal  before  rendering  such  judgment  of  sure- 
tyship. Burke  v.  Pinnellj  540 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 

See  Execution. 

PROCESS 
See  Judgment,  3,  4,  9. 

PROMISE. 
See  Contract,  4,  6. 
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PROMISSORY  NOTE. 

See  Contract,  2,  3 ;  Insurance,  3  to  6;  Married  Woman,  7 ;  Principal 
AND  Surety,  1 . 

1.  Jud^inenL — hjUappti. — Res  Adjudicata. — Where  several  iiote>  are  given 
for  difl'erent  iiiatalments,  under  such  circumhtaiicos  that  a  defence  good 
as  to  one  of  tliera  is  necessarily  good  as  to  the  others,  a  judgment  for 
the  defendant  in  a  suit  upon  one,  sustaining  that  defence,  is  an  esto})- 

•pei  as  to  the  otliers.  Clcvdand  v.  (^reriMon,  -'■ 

2.  Co77iplaint, — A  complaint  on  a  pn^inissory  note,  which  avers  its  execu- 
tion and  gives  a  copy  of  the  uoto,  need  ii(»t  otherwise  show  a  promi>e 
to  pay.  litynolds  v,  Baidvittj  •'" 

3.  Same. — Demurrer  to  Kfidence. —  l*rarticf-  (■<)n)])lHint  on  a  promissory 
note  providing  for  the  payment  of  attorney's  fees  ;  answer,  want  of  con- 
sideration ;  reply,  general  denial.  The  plaintifl"  introduced  witnesses 
to  prove  the  value  of  the  attorney's  services,  and  the  defendant  intro- 
duced his  evidence  which  had  no  tendency  to  sup|)ort  his  answer, 
whereupon  the  plaintiff  demurred  to  the  evidence,  embodying  in  the 
demurrer  not  only  the  defendant's  evidence  but  also  his  own  as  to  at- 
torney's fees,  and  the  defendant  joined  in  the  demurrer  without  objec- 
tion, and  the  jury  was  discharged,  the  j)arties  agreeing  that  in  case  the 
demurrer  was  sustained  the  court  should  assess  the  damages.  The  de- 
murrer was  sustained,  and  the  plaintifVhad  judgment. 

Heldf  that  there  was  no  error  in  sustaining  the  demurrer.  lb. 

4.  Defence. — FcUae  and  Fravduletil  Reprej^enUUiinis. —  Valtieand  Utility.—  Nat- 
ters of  Opinion.  — An ifiier. — In  an  action  upon  a  pnmiissory  nt»te,  a  par- 
agraph of  answer  setting  u]>  that  the  note  was  given  for  the  price  of 
certain  machines,  which  the  payee  of  the  note  falsely  and  fraudulently 
represented  to  be  of  great  value  and  utility,  when  they  were  in  fact 
useless  and  of  no  value,  is  bad  on  demurrer  for  the  want  of  sufficient 
facts.  Such  representations  do  not  relate  to  existing  material  facts, 
and  are  mere  matters  of  opinion,  upon  which  the  purchaser  has  no 
right  to  rely,  and  acts  at  his  peril  if  he  does.       MeComas  v.  HaaSy  :^7S 

5.  Signature  of  Maker:*. — Private  ( 'or^xnatiim .— iJa^criptio  Penonte. — Where  a 
promissory  note,  in  the  usual  lorm  "we  prcmiise  to  pay,"  etc.,  given 
for  money  loaned  to  a  private  corporation,  is  executed  by  certain  per- 
sons in  their  individual  names,  with  the  addition  thereto  of  "  Tni»tees 
of  Greenwood  Lodfje.  Xo.  V.iL\  F.  mid  A.  3/.,"  such  addition  is  mere  efeacrip- 
tin  personam m,  and  the  note  is  the  individual  note  of  such  persons  and 
not  the  note  of  such  lodge.  McCleUau  v.  Bobe,  -^^^S 

6.  Same. — Defence. — Novatimi.  —  In  an  action  upon  such  note  a  paragraph 
of  answer,  which  states  such  facts  as  the  former  validity  of  the  note, 
the  agreement  of  all  the  parties  to  a  new  contract  in  lieu  of  such  note, 
the  extinguishment  of  the  prior  contract  evidenced  by  the  note,  and 
the  validity  of  such  new  contract,  shows  a  novation  of  the  note  in  suit, 
and  is  a  good  defence  to  the  action.  lb. 

7.  Sale  of. — Estop])*'l. — Representatiom  of  Assignor  of  Mortgage.— The  holder 
of  notes  securt^l  by  mortgage  who  represents  to  a  person  to  whom  he 
offers  such  notes  for  sale,  that  the  mortgage  by  which  they  are  secured 
is  a  paramount  lien,  and  thereby  induces  the  i)erson  to  whom  such 
representations  are  made  to  buy  the  notes,  can  not  afterwards  assert, 
to  the  injury  of  the  buyer  of  such  notes,  that  there  was  a  prior  mort- 
gage. Dodge  v.  Pope^  4^0 

8.  Action  by  Anxif/nce. — Accord  and  S<if{jifoction.-  Accord  and  satisfaction 
between  the  maker  and  payee  of  a  promissory  note  not  payable  in  bank, 
agreed  u])on  before  notice  to  the  maker  of  assignment  of  the  note,  is  a 
good  defence  to  an  action  thereon,  by  the  assignee,  against  the  maker. 

Shade  v.  Cfreristan,i'»^'f 
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9.  S(xme.  —  Notes  Secured  hy  Mortgage.  — Agreement.  —  Statute  of  Frauds. — 
Waiver  <^  Right  to  Redeem. — Where  one  of  a  series  of  such  notes  secured 
by  mortgage  has  been  assigned  to  one  who,  in  an  action  against  the 
mortgagor  and  mortgagee,  procures  a  decree  of  foreclosure  as  to  such 
note  only,  and  buys  in  the  mortgaged  property,  a  contract  between  tlie 
mortgagor  and  mortgagee  that  tlie  latter  will  release  the  former  from 
liability  on  the  other  notes  if  the  mortgagor  will  not  redeem  from  such 
sale,  is  not  within  the  statute  of  frauds,  and,  if  performed  by  the  mort- 
gagor, is  a  good  defence  to  an  action  upon  such  notes  by  a  subsequent 
assignee.  lb. 

10.  Same. — ReprenenUUions  of  Value. — Fraud, —  Misrepresentations  made  by 
a  vendor  to  his  vendee,  as  to  the  value  of  the  thing  sold,  do  not  consti- 
tute fraud.  lb. 

11.  Same. — Admissiojis  of  Holder. — Evidence. — The  admissions  of  the  holder 
of  a  non-negotiable  note,  made  while  he  holds  the  note,  are  admissible 
in  evidence  against  his  assignee.  lb. 

12.  AUovoaiice  of,  Against  Estate  of  Principal  no  Bar  to  Action  Against  Sureties. — 
In  an  action  on  a  joint  promissory  note,  against  part  of  the  makers, 
an  auvswer  by  the  defendants,  that  they  were  sureties  only  on  the  note, 
and  that  the  other  maker,  who  had  not  been  sued,  was  the  principal, 
and  that,  before  tne  bringing  of  the  suit,  such  note  had  been  filed 
against  such  principal's  estate  and  allowed,  and  that  judgment  thereon 
had  been  rendered  by  the  court  against  such  estate,  is  insuilicient. 

Greatkouse  v.  Kline,  598 

13.  Same, — Joint  Obligors. — The  death  of  any  maker  of  a  joint  promis-sory 
note  renders  the  same  joint  and  several,  and  a  suit  and  judgment  against 
part  of  the  makers,  or  their  representatives,  is  no  defence  to  a  subse- 
quent action  against  other  makers  or  their  representatives.  lb. 

14.  Release  of  Surety  by  Extension  of  time  of  Payment. — An  extension  of  the 
time  of  payment  to  the  principal  debtor  for  a  definite  period  by  an 
agreement  between  the  creditor  and  debtor  upon  a  valuable  consider- 
ation, without  the  consent  of  the  surety,  releases  the  surety ;  oiiter, 
where  the  extension  is  for  an  indefinite  period.       Cates  v.  Tihayety  156 

PROSECUTING  ATTORNEY. 
See  Crihinax^  Law,  2 ;  Libel,  1. 

PROSTITUTION. 
See  Criminal  Law,  10, 11. 

QUIETING  TITLE. 
See  Cemetery,  2 ;  Contract,  3 ;  Married  Woman,  1  to  3. 

1.  Complaint. — Averments  of  Title. — Corporation, —  Conveyance. — A  complaint 
to  quiet  title  to  real  estate,  which  alleges  that  the  plaintiff*  is  the 
owner  in  fee  simple,  is  not  rendered  insufficient  by  an  averment  that 
his  title  is  deduced  through  "the  Indianapolis  Warm  Air  Company,"  , 
as  such  companies  are  empowered  under  certain  circumstances  to  take, 
hold  and  convey  real  estate.  Gabe  v.  Rooty  256 

2.  Same. — Tax  Title.— lAmUaiion  of  Action. — Statute  ConstrueA.— An  action 
to  quiet  title  to  land  held  by  the  defendant  under  a  tax  sale  is  not 
barred  after  five  years  from  the  sale,  as  section  250  of  the  act  of  De- 
cember 2l8t,  1872,  does  not  apply  to  such  action.  lb. 

RAILROAD. 
1,   Fencing.  —  Evidence.  —  Witneiss.  —  Opinion. —  Where    it   is   in   question 
whether  a  railroad  could  properly  be  fenced  at  a  certain  place,  it  is 
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not  competent  to  take  the  opinion  of  witnesses  upon  the  question,  but 
the  jury  must  be  left  to  decide  that  auention  upon  the  facts  proved. 

tndvoLna,  €te.,  H.   W.  Co.  v.  Hale,  79 

2.  Pleading. — Complaint. — A  complaint  against  a  railroad  company  for 
killing  stock,  otiicrwise  suHicient,  is  not  bad  for  failing  to  aver  that 
the  road  could  have  been  fenced  at  tlic  })oint  where  tlie  stock  ent^irtd 
upon  it.  Lonijiinlle,  etc.,  R.  \V.  Co.  v.  HaUy  /.^/7 

3.  Fencing. — Stork  Killed. — A  railrout'  company  is  not  recjuired  by  the 
statute,  section  4031,  R.  S.  1881,  ♦  fence  its  road  at  places  wliere  such 
fence  interferes  with  its  own  rights  in  operating  its  road  or  transact- 
ing its  business,  nor  where  the  rights  of  the  public  in  travelling  or 
doing  business  with  the  company  are  interfered  with,  or  where  such 
fencing  would  imperil  the  lives  of  its  employees,  and  no  recovery  can 
be  had  under  the  statute  for  stock  killed  by  its*  locomotives  or  cars  at 
such  places  on  the  line  of  its  road.    EvaTisviUej  etc.,  R,  R.  Co,  v.  Williij  507 

REAL  ESTATE. 

See  Bankruptcy,!;  Boundaries;  Cemetery;  City, 2, 3;  Contbactt,  3; 
County  Auditor,  2;  Criminal  Law,  4,  5;  Decedents*  Estates,  8; 
Deed;  Drainage,  3;  Fraudulent  CoiiVEYANCE;  Husband  and 
Wife;  Married  Woman,  1  to  4,  6;  Mortgage;  Partition;  Part- 
nership, 1;  Quieting  Title;  Sheriff's  Sale;  Taxes;  Vendor's 
Lien;  Will. 

RECOGNIZANCE. 

1.  Forfeiture, — Justice  of  the  Pcace,^-Juri8didion, — Complaint. — A  complaint 
on  a  forfeited  recognizance  taken  by  a  justice  of  the  peace,  conditioned 
that  the  accused  appear  before  the  justice  to  answer  a  charge  of  cruelty 
to  animals,  on  a  future  day  to  which  the  trial  was  continued,  which 
avers  that  the  justice  had  jurisdiction  of  the  offence  and  of  the  jjerson 
of  the  accused,  and  that  on  the  day  fixed  the  justice  entered  a  judgment 
of  forfeiture  of  the  recognizance,  sufficiently  shows  the  jurisdiction  of 
the  justice  and  the  forfeiture,  to  withstand  a  demurrer. 

Friedline  v.  Staf^y  S06 

2.  Same, — Jiulfiment  of  Forfeiture. — Collateral  Attack. — Where  a  justice  of  the 
peace  adjudges  that  a  recognizance  to  appear  before  him  to  answer  for 
crime  is  forfeite<l,  and  makes  the  proper  entry  and  certificate  thereof, 
his  judgment  of  forfeiture  can  not  be  questioned  by  plea  or  jvoof  in  a 
suit  upon  the  recognizance.  lb. 

3.  Same. — Defence. — It  is  no  defence  to  a  suit  upon  a  forfeited  recognizance 
that  the  criminal  charge  in  the  case  in  which  it  was  taken  was  not  suf- 
ficient, lb, 

RECORD. 

See  Bill  of  Exceptions,  2;  Criminal  Law,  3,  12, 13;  Evidence,  7,  8  J 
Judgment,  ,4;  Mill-Dam,  2;  New  Trial,  4;  Practice,  12,  18;  Su- 
preme Court,  10,  11,  19,  23. 

REDEMPTION. 

See  Fraudulent  Conveyance,  5;  Promissory  Note,  9;  SHERirr's 
Sale,  1,  2. 

RELIGIOUS  SOCIETY. 

See  Churches. 

RENT. 

Sec  Landlord  and  Tenant. 
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KEPLEVIN. 

See  Evidence,  6. 

1.  Replevin  Bond, — Pleading. — Ownership, — lies  Adjudicata, — Suit  on  a  re- 
*        pie V in  bond,  averring  a  judgment  of  return  of  the  property,  or,  on  fail- 
ure, for  its  value  found,  and  for  breach  a  failure  to  return  or  pay  the 
value. 

Held,  that  an  answer  hy  a  surety  on  the  bond,  that  the  plaintiff's  ownership 
of  the  property  was  subjeet  1^  a  nuM'tgage  thereon  held  by  the  surety, 
due  and  unpaid,  was  bad;  s(*.  *ilsu.  an  answer  of  proj)erty  in  the  prin* 
cipal  in  the  bond,  the  question  of  ownei-ship  and  right  to  pos'5(.'ssir)n 
being  res  cidjudicata.  WJod^i  v.  AVWt/-,  u.^6' 

2.  Evidence, — Oicnership  of  Crops. — SpecittI  Finding. —  Weight  of  Evidence. — 
In  an  action  to  recover  certain  cro])s  levied  upon  by  a  creditor  of  S., 
who  had  raised  them  upon  the  plain  tilt's  land  with  his  consent,  but 
without  any  agreement  as  to  the  ownership,  a  finding  that  he  owned 
one-half  of  the  corn  and  hay  and  two-thirds  of  the  wheat  was  as  fa- 
vorable as  the  evidence  warranted,  and  the  Supreme  Court  can  not, 
therefore,  disturb  the  judgment  upon  the  weight  of  the  evidence. 

Simpson  v.  Dei/uren,  4^^ 

3.  RepUvin  Bond, — Breach. —  Complaint. — In  a  suit  upon  a  bond  given  by 
the  defendant  in  replevin  to  enable  him  to  retain  the  goods,  the  com- 
plaint alleging  a  judgment  requiring  the  delivery  of  half  of  a  stock 
of  goods,  worth  $400,  or  pay  that  sum,  and  for  costs,  and  for  breaches  a 
failure  to  deliver  the  goods  or  pay  the  value,  and  to  pay  the  costs. 

Heldf  that  the  complaint  did  not  show  it  to  be  impossible  to  deliver  the 
goods,  and  that  it  was  good  on  demurrer.  Fisse  v.  Kalzentiney  4^0 

4.  S«ime. — Pleading. — Partial  Answer. — An  answer,  in  such  case,  to  the 
whole  complaint,  showing  that  the  defendant  was  willing  to  divide  said 
goods  and  deliver  half  thereof  as  ordered,  and  had  so  offered,  but  the 
plaintiff  refused,  is  bad,  because  it  shows  no  defence  as  to  the  non- 
payment of  the  judgment  for  costs.  lb, 

REPUTATION. 
See  Bastardy,  8 ;  Criminal  Law,  11. 

RES  ADJUDICATA. 
See  DrvoRCB;  Marriage  Contract;  Promissory  Note,  1 ;  Replevin,  1. 

RESCISSION. 
See  Contract,  5. 

REVIEW  OF  JUDGMENT. 

See  Judgment,  2,  3. 

SALE. 
See  County  Auditor,  2 ;  Decedents'  Estates,  8  ;  Fraudulent  Convey- 
ance, 6;  Married  Woman,  5;   Promissory  Note,  7;    Sheriff's 
Sale. 

1.  Performance  of  Covdition. — Title. — Injunction. — When  the  sale  of  a  saw- 
mill is  made  upon  the  condition  that  the  title  should  not  pass  until 
full  payment  of  the  purchase-money,  an  injunction  will  be  granted 
to  restrain  the  purchaser  from  removing  the  same  until  the  condition 
is  performed.  Coe  v.  Johnson y  4AV 

2.  Same. — Pleading, — P'octice. —  Exceptions  to  Judgment. — Com  pi  a  i  n  t  al  leg- 
ing  the  parol  sale  by  the  plaintiffs  to  the  defendants  of  a  saw-mill,  to 
be  paid  for  in  sawing  lumber,  title  not  to  pass  till  payment  in  full, 
that  payment  had  not  been  made,  defendant  was  insolvent  and  was 
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about  to  remove  the  mill  beyond  the  State.    Answer  general  denial, 
and  a  special  paragraph  that  the  defendant  was  put  in  possession,  and 
had  paid  part  of  the  price. 
Held,  that  the  special  answer  was  bad. 

Held,  also,  that  a  final  judgment  for  the  plaintiff  npon  sustaining  a  de- 
murrer to  the  special  paragraph,  without  a  trial  of  the  issue  formed 
by  the  denial,  was  error,  and  that  a  general  exception  to  the  judgment, 
and  an  assignment  of  error  that  the  court  eired  in  rendering  final 
judgment  on  the  demurrer,  present  the  question  in  the  Supreme 
Court.  lb. 

3.  Representationti  of  Value. — Fraud. — Misrepresentations  made  by  a  vendor 
to  nis  vendee,  as  to  the  value  of  the  thing  sold,  do  not  constitute  fraud. 

Shade  v.  Crevidon,  591 
SCHOOLS. 
See  County  Auditor,  2. 

1.  Ti-usteei, — Defalcation. — Liability. — A  trustee  of  schools  who  has  had  no 
part  in  the  misapplication  of  tuition  funds  is  not  liable  therefor. 

Stale,  etc.,  v.  Julian,  S93 

2.  Coji8iitution<tl  Imw. — Education  of  Colored  Children. — The  constitu  tionality 
of  the  law  for  tlie  establishment  of  separate  schools  for  colored  and 
white  children  is  settled.  Stale,  ex  reL,  v.  Gray,  303 

3.  Same. — Discretiwi  of  School  Trustees. — Mandamua.— Graded  Schools.—  Teach- 
ers.— The  discretion  given  by  section  4496,  R,  S.  1881,  to  school  officers 
to  establish  separate  schools  for  colored  children  can  not  be  controlled 
by  the  courts,  in  the  absence  of  malice  or  corruption,  nor  can  the  courts 
comi^el  the  admission  of  a  child  to  a  school  already  over-crowded, 
nor  consider  the  competency  of  teachers,  or  the  necessity  of  the  graded 
schools,  nor  determine  the  grade  to  which  a  child  is  qualified  to  be 
admitted.  lb. 

SEAL. 
See  Evidence,  8. 

SEDUCTION. 
See  Marriage  Contract. 

SHERIFF. 

Execution. — Judgments. — Priority. — Where  a  sheriff  holds  three  executions 
issued  on  judgments  which  are  liens  against  the  lands  of  A.,  the  oldest 
judgment  being  against  A.,  the  second  against  A.  and  others,  who 
were  partners,  but  there  is  in  the  writ  and  judgment  nothing  to  dis- 
close that  fact,  and  the  third  against  A.  alone,  and  upon  sale  of  the 
lands  he  applies  the  proceeds,  after  satisfying  the  first  judgment,  upon 
the  second,  lie  is  not  liable  at  the  suit  of  the  third  judgment  cred- 
itor, nor  is  the  plaintiff  in  the  second  judgment  liable  for  receiving 
the  monev. '  Louden  v.  Bail,  ^32 

SHERIFFS  SALE. 

See  FiiAUDL'LENT  Conveyance,  2,  3;  Promissory  Note,  9;   Sheriff; 

Subrogation. 
1.  Trust.— Redemption. — Lim. — Complaint. — Demand. — Conversion. — ^A  com- 
plaint averred  that  a  sheriff's  certificate  of  sale  issued  to  W.  was  by 
order  of  court  placed  in  the  hands  of  B.,  the  clerk,  to  be  held  in 
trust  until  the  right  thereto  should  be  adjudged ;  that  afterwards  it 
was  adjudged  that  the  plaintiff  had  a  lien  thereon  to  satisfy  which 
the  certificate  \v as  adjudged  to  be  sold  atsheriff's  sale,  which  was  done, 
and  the  plaintiff  became  the  purchaser;  that  while  the  certificate  was 
so  held  by  B.  and  the  plaintiff's  lien  existed,  there  was  redemption 
under  the  act  of  1801,  by  payment  of  the  proper  sum  to  B.  as  clerk, 
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which  B.,  on  demand,  refused  to  pay  to  the  plaintiff.    Prayer  for  judg- 
ment against  B. 
Hdiy  that  the  complaint  was  good  on  demurrer.       Brown  y.  Hwrrisony  IJ^ 

2.  SaiM,—  Who  EniilUd  to  Money  on  Redemption.— The  holder  of  the  sheriff's 
certificate  of  sale  of  real  estate,  and  not  the  assignee  of  the  judgment, 
is  entitled  to  the  redemption  money.  /6. 

3.  Morigagey  Effect  on  Wif^ 8  Inchoate  Interest, — Suit  to  foreclose  a  mortga^ 
of  lands  of  a  husband  executed  by  himself  and  wife  in  March,  1876. 
Answer,  that  there  was  a  judgment  lien  on  the  lands  older  than  the 
mortgage,  upon  which  afterwards,  in  1879,  the  lands  were  sold  on  exe- 
cution, and  a  vendor  of  the  defendant  purchased  and  obtained  in  due 
time  a  sheriff's  deed,  and  afterwards  conveyed  to  the  defendant 

Heldy  that  the  answer  was  bad  on  demurrer,  because  by  the  statute,  B.  S. 
1881,  section  2508,  one-third  of  the  land,  being  the  wife's  inchoate  in- 
terest, could  not  be  sold  by  the  sheriff;  that  by  the  sheriff's  deed  this 
became  vested  in  the  wife,  and  remained  subject  to  the  mortgage. 

PmiMn  V.  SiMlhj  W 

SIGNATURE. 

See  Promissory  Note,  6. 

SPECIAL  FINDING. 

See  Mill-Dam,  3,  4 ;  New  Triax,  3  ;  Replevin,  2 ;  Will,  2. 

1.  Oondusiom  of  Law. — Pradiioe. — HarTnlesB  Error. — The  facts  having  been 
found  specially  by  the  court  with  four  conclusions  of  law,  two  of 
which  were  erroneous  and  excepted  to,  a  judgment  was  rendered 
which  would  have  been  proper  upon  correct  conclusions  of  law. 

Mtldj  that  there  was  no  available  error.  Hill  v.  Hoaen,  109 

2.  Practice. — New  Trial — Evidence, — Where  a  special  finding  is  silent  upon 
a  material  fact,  it  is  deemed  a  finding  as  to  that  fact  against  the  party 
who  has  the  burden  of  proof,  and  if  it  is  against  the  evidence  the  ap- 
propriate remedy  is  by  a  motion  for  a  new  trial.      Dodge  v.  J%>pe,  4^0 

8.  Same, — Effect  of  Exeeptiona  to  Ckmelugiona  of  Law. — The  effect  of  an  ex- 
ception to  the  conchisions  of  law  stated  on  a  special  finding  is  to  con- 
cede the  correctness  of  the  finding  for  the  purposes  of  the  exception, 
but  it  does  not  cut  off  a  motion  for  a  new  trial.  lb. 

4.  Same. — Motion  for  New  Trial. — Time  of  Filing. — The  code  of  1 852  required 
that  the  motion  for  a  new  trial  should  be  filed  at  the  term  at  which  the 
special  finding  of  facts  was  filed.  lb. 

-6.  Same. — Effect  of  Adding  to  Special  Finding. — Where  the  appellant  pro- 
cures an  addition  to  be  made  to  a  special  finding  at  a  former  term,  he 
can  not  complain  of  the  action  of  the  court,  and  where  the  additions 
are  made  by  directiftg  that  the  record  of  the  former  term  be  inter- 
lined, they  will  be  deemed,  as  against  the  party  procuring  the  order, 
to  have  been  made  at  that  term.  lb. 

^.  New  IHaL — If  pertinent  and  material  facts  be  proved,  and  there  be 
no  finding  upon  them,  the  remedy  is  by  motion  lor  a  new  trial  and 
not  for  a  ventre  de  novo.  Beach  v.  Carter,  602 

SPECIAL  VERDICT. 
See  Supreme  Court,  17. 
STATUTES. 
Dvidenee  (^  ExitteTiee. — Judicial  Knowledge. — Courts  must  judicially  know 
whether  a  statute  has  been  properly  enacted;  it  gets  this  knowledge 
from  its  official  authentication,  and  its  recognition  by  the  Secretary 
of  State.    There  can  be  no  trial  of  an  issue  of  fact  tb  ascertain  whether 
the  statute  was  properly  enacted.  Board,  etc.,  v.  Burford,  S8S 

Vol.  93.— 41 
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STATUTE  CONSTRUED. 

See  CsiiuNAL  Law,  9 ;  Decedents'  Estates,  9;  Drainage,  1, 8;  Gam- 

inq;  Quieting  Title,  2;  Taxes,  2. 

STATUTE  OF  FRAUDS. 
See  Promissory  Note,  9. 

STATUTE  OF  LIMITATIONS. 
See  Boundaries;  Married  Woman,  6 ;  Partition,  2;  Quieting  Title, 

2;  Taxes,  2. 

STREET. 
See  City,  2,  3 ;  Negligence,  3 ;  Town. 

SUBROGATION. 

See  Fraudulent  Conveyance,  5. 

Sheriff ^8  Sale.— Rights  of  Purchaser  where  Sale  is  Set  Aside.— Where  a  sheriff's 

sale  of  land  is  adjudged  invalid  and  set  aside,  the  purchaser  in  good 

faith  is,  by  statute,  R.  S.  1881,  section  1084,  subrogated  to  the  lien  of 

the  judgment  creditor  on  the  land,  for  the  amount  paid  by  him. 

Short  V.  Sean,  SOS 
SUMMONS. 
See  Judgment,  3,  4,  9. 

SUNDAY. 
See  Intoxicating  Liquor,  & 

SUPREME  COURT. 
See  Bill  of  Exceptions;  Criminal  Law,  12  to  15;  Decedents'  Es- 
tates, 5;  Drainage,  8;  Evidence,  2;  Instructions  to  Jury,  1,  3 
to  5 ;  Intoxicating  Liquor,  4 ;  Judgment,  6 ;  Master  Commissioner  : 
Mill-Dam,  2 ;  New  Tri ai^  2,  4 ;  Pleading,  3,  6 ;  Practice,  1  to  3, 
6,8,  12  to  14;  Sale,  2. 

1.  Instructions. — Error. — New  Trial. — No  question  upon  the  giving  of  in- 
structions or  modification  thereof  can  oe  made  in  the  Supreme  Court, 
unless  it  was  presented  below  as  a  cause  for  a  new  trial. 

North  Western,  etc,  Ins.  Co.  v.  Heimann^  :^4 

2.  Same. — Where  the  evidence  is  not  in  the  record,  the  Supreme  Court 
will  not  deem  instructions  erroneous  if  they  would  have  been  correct 
in  any  possible  state  of  the  evidence.  76. 

3.  Eiror. — Evidence. — No  question  can  be  made  in  the  Supreme  Court 
upon  a  refusal  to  admit  documentary  evidence,  if  the  rejected  docu- 
ment be  not  in  the  record.  Ehiert  v.  State^  76 

4.  Same. — Instructums. — Unless  the  instructions  given  are  in  the  record, 
no  question  can  be  made  in  the  Supreme  Court  ujwn  a  refusal  to  give 
an  instruction  asked.  lb. 

6.  Assignment  of  Error. — An  assignment  of  error,  that  the  court  erred  in 
rendering  judgment  for  the  appellee  when  it  should  have  been  for  the 
appellant,  or  that  the  court  erred  in  the  judgment  rendered,  is  too  gen- 
eral to  present  any  (juestion.  Clayton  v.  Blough,  S5 

6.  Same.— Judgment.— Where  no  objection  has  been  made  in  the  court  be- 
low to  the  form  of  a  judgment,  and  no  motion  to  modify  it,  no  ques- 
tion can  be  ma/le  in  the  (Supreme  Court  concerning  it.  lb. 

7.  Evidence. — Bill  of  Exceptions. — The  general  rule,  that  the  Supreme  Court 
will  not  award  a  new  trial  upon  the  evidence  unless  it  is  all  in  the 
record,  has  some  exceptions,  but  they  are  only  where,  not  by  mere 
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inference,  bat  bj  stipulation  or  otherwise,  it  distinctly  appears  that  the 
omitted  eyidence  had  no  relation  to  some  particular  issue  or  question. 

Van  Vorhis  v.  Shannon,  97 

^.  Tran9cripL — Agreement. — Bill  of  Exeaptions, — An  agreement  of  the  par- 
ties to  a  cause,  filed  below,  that  a  bill  of  exceptions  shall  be  considered 
as  filed  in  two  separate  cases,  authorizes  the  clerk,  in  makine  up  tran- 
script for  appeal,  to  incorporate  the  bill  of  exceptions  in  each  case.  If 
he  (iocs  so  in  one  case,  but  omits  it  in  the  other,  the  bill  of  exceptions 
will  be  no  part  of  the  record  in  the  case  in  which  it  is  omitted,  a 
record  will  oe  complete  in  itself.     Indiana^  e£e.,  R.  W,  Co,  v.  Keeney,  100 

9.  Practice, —  Weight  qfEmdenee. — Where  the  verdict  of  a  jury  is  approved 
by  the  trial  court,  it  will  not  be  disturbed  by  the  Supreme  Court  upon 
what  might  seem  to  be  the  weight  of  the  evidence. 

PrimseUm  v.   OiesAe,  102 
PrinceUm  v.  WUhiity  602 

10.  Same. — Available  Error. — B^usal  qT  /twfrtirfiow. —  Premmpliaa, —  Where 
the  record  fails  to  show  affirmatively  that  it  contains  all  the  instruc- 
tions of  the  court  to  the  jury,  the  refusal  of  the  court  to  give  an  in- 
struction, even  though  it  state  the  law  correctly  and  be  applicable  to 
the  case,  can  not  be  regarded  as  an  available  error  for  the  reversal  of 
the  judgment;  for,  in  such  case,  it  would  be  presumed  that  the  in- 
struction was  refused  because  its  substance  had  been  given  in  the 
court's  own  instructions.  Ih. 

11.  PraBtiee, — Defective  Trarucr^A, — A  paragraph  of  answer  not  being  found 
in  the  record,  the  sufficiency  of  a  reply  thereto  can  not  be  determined 
by  the  Supreme  Court.  *  Anderwn  v.  Kramer,  170 

12.  Same. — Decision  on  Former  Appeal. — Zaw  of  Oaae. — The  Supreme  Court 
will  not,  on  a  second  appeal,  review  ^  decision  made  by  it  on  a  former 
appeal.  Ih. 

13.  Same, — Evidence. — Instruction. — Where  the  transcript  omits  some  of  the 
pleadings,  and  does  not  contain  all  the  evidence,  so  that  the  Supreme 
Court  can  not  know  that  instructions  given  might  not  have  been  proper, 
no  question  can  be  made  upon  them.  lb. 

14.  Appeal. — Change  cfVen-ue. — TranaeripL — Where  there  was  an  appearance 
in  the  court  below,  and  no  objection  to  its  jurisdiction,  a  motion  to  dis- 
miss the  appeal  because  the  record  does  not  contain  a  transcript  of 
the  proceedings  of  the  court  in  which  the  cause  was  begun,  and  from 
which  the  venue  was  changed,  will  be  denied. 

Louigvilley  etc.,  R  W.  Co.  v.  Lockridge,  191 

15.  Same, —  Void  JvdgmenL — An  appeal  lies  from  a  void  judgment.         lb. 

16.  Practice. — Tmip  of  the  Oaae. — Where  the  Supreme  Court,  on  appeal,  holds 
a  complaint  to  be  ^od  and  reverses  the  judgment  and  remands  the 
cause,  the  question  is  irreversibly  settled  for  that  suit,  in  all  its  subse- 
quent stages.  Armstrong  v.  Harahman,  216 

17.  Practice. — Special  VerdicL — Demurrer. — HarmleaB  Error. — Where  the  de- 
cision of  the  trial  court,  in  overruling  a  demurrer  to  a  bad  paragraph  of 
answer,  is  complained  of  as  erroneous,  the  Supreme  Court  will  regard 
the  error  as  harmless,  when  it  appears  from  the  special  verdict  that, 
upon  such  paragraph  of  answer,  the  jury  did  not  find  against  the 
plaintifl*.  MeComas  v.  Haas,  276 

18.  Submission. —  Parties. —  Waiver. — After  submission  of  a  cause  by  agree- 
ment in  the  Supreme  Court,  no  question  can  be  made  as  to  the  proper 
joinder  of  appellants.  Boling  v.  Howell,  S^9 

19.  Pleadings  Struck  Out. — Record. — The  striking  out  of  pleadings  can  not 
be  questioned  in  the  Supreme  Court  unless  the  pleaaings  stricken  out 
are  Drought  into  the  record  by  bill  of  exceptions  or  some  other  proper 
method.  Friedline  v.  J^ate,  366 
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20.  Appeal,  -Notice  to  Attorney. — Service  of  notice  of  an  appeal  to  the  Su- 
preme Court  under  section  640,  K.  S.  1881,  may  be  made  on  the  attor- 
ney of  record,  though  he  has  been  discharged,  unless  the  appellant  had 
notice  of  such  discharge,  and  where  there  are  two  persons  for  whom  the 
attorney  appeared  below,  his  acknowledgment  of  notice  signed  as  at- 
torney for  one  only  is  sufficient  as  to  both.         Richardson  v.  iitte,  j^S 

21.  Brief. — A  brief  which  simply  relates  the  nature  of  the  action,  coupled 
with  a  statement  of  certain  rulings  and  actions  of  the  court  below,  and 
copying  the  assignment  of  errors,  but  containing  neither  citation  of 
authorities  nor  argument  upon  any  point  in  the  case,  presents  no  ques- 
tion to  the  Supreme  Court.  Kaeter  v.  Katiery  5SI 

22.  Brief. — Rehearing. —  Questions  waived  by  the  silence  of  the  original 
brief  can  not  be  presented  to  the  Supreme  Court  on  petition  for  a  re- 
hearing. Schemer  V.  Scha/er,  5S6 

23.  Objections  to  Evidence. — Record. — BiU  of  Exceptions. — To  present  any  ques- 
tion  to  the  Supreme  Court  upon  the  admission  or  rejection  of  evidence, 
the  record  must  show  that  specific  grounds  of  objection  were  made  to 
the  trial  court.  Shade  v.  Crevitionf  691 

24.  Oriminal  Law. — Judgment. — Judgments  in  criminal  cases  will  not  be 
reversed  unless  such  error  is  shown  as  would  materially  injure  the  ac- 
cused. Qalvin  V.  State,  o50 

25.  Interrogatories  to  Ptirty. — New  Trial. — Assignment  of  Error. — A  refusal  to 
com[)ei  a  party  to  answer  interrogatories  is  not  cause  for  a  new  trial, 
and  to  present  the  question  to  the  Supreme  Court  error  must  be  as- 
signed thereon  independently.  OaUs  v.  Thayer^  156 

SURVEY. 
See  Boundaries. 

TAXES. 
See  Quieting  Titlb,  2. 

1.  Tax  Deed. — Evidence. — A  deed  for  taxes  executed  in  pursuance  of  sec- 
tion 211  of  the  act  of  March  29th,  1881,  Acts  1881,  p.  679,  is  not  pre- 
sumptive evidence  of  a  legal  title  in  the  holder  unless  witnessed  by 
the  county  treasurer.  Oahe  v.  Root^  256 

2.  Tax  Title. —  Limitation  cf  Action. — Statute  Constmed. — An  action  to  quiet 
title  to  land  held  held  by  the  defendant  under  a  tax  sale  is  not  barred 
after  five  years  from  the  sale,  as  section  250  of  the  act  of  1872  does 
not  apply  to  such  action.  IK 

TELEGRAPH. 

1.  Failure  to  Tranmiii  Message. — Penalty. — ChmplainL — A  complaint  to  re- 
cover a  penalty  ^ven  by  statute  for  failure  to  transmit  a  telegraph, 
message  need  not  aver  non-pavment  of  the  penalty. 

Western  V.  T.  Co.  v.  Young,  118 

2.  Same. — Contract. —  Limiting  Liability. —  In  a  suit  against  a  telegraph 
company  for  the  penalty  of  $100  given  by  statute  for  failure  to  de- 
liver a  message,  an  answer,  alleging  a  contract  with  the  plaintiff  stip- 
ulating that  the  liability  should  be  limited  to  twenty-five  cents,  is  bad 
because  the  contract  is  invalid.  /ft. 

TENDER. 
See  Contract,  3. 

TIME. 
See  Contract,  3. 
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TITLE. 


See  Boundaries;  Cemetery;  Contract,  3 ;  County  Auditor,  2 ;  Crimi- 
nal Law,  5 ;  Deed,  2;  Fraudulent  Conveyance,  2, 3 ;  Partition, 
3;  Quieting  Title;  Sale,  1,  2;  Taxes. 

TOPT. 
See  Exemption;  Costs,  3;  Judgment,  13;  Mill- Dam. 

TOWN. 
'  t.  Street  Improvements. — Neglic/ence  w  UjiskUfulness, — Damages  to  AbtUting 
I^-oprieUmu — Where  an  incorporated  town  undertakes  the  improve- 
ment of  its  public  streets,  and  d^es  the  work  negligently  or  unskil- 
fully, it  will  be  liable  in  damages  to  an  abutting  Ipt-owner  for  such 
injuries  to  his  lot  and  premises  as  result  directly  from  its  negligence 
or  unskilfulness  in  the  improvement  of  such  streets. 

Prineetm  v.  Gieske,  102;  Princeton  v.  WUkUej  60$ 

2.  Same. — Assessment  of  Damages. — Opinions  of  Witnesses. — In  the  assessment 

of  the  plaintiff's  damages  the  jury  is  not  bound  or  concluded  by  the 

opinions  or  estimates  of  witnesses  as  to  the  amount  of  such  damages.  lb, 

TOWNSHIP  TRUSTEE. 

Conversion. — Suit  on  Bond.-- Pleading. — Evidence. — Suit  on  the  bond  of  a 
township  trustee,  alleging  for  breach  the  conversion  by  him  of  a  spec- 
ified amount  of  each  of  several  designated  funds  received.  Answer, 
general  denial  and  special  paragraphs  showing  the  amount  of  each 
fund  actually  received,  under  the  bond,  and  expended,  the  aggregate 
expenditures  of  each  exceeding  the  receipts. 

Heldj  that  the  facts  specially  pleaded,  if  sufficient,  were  admissible  under 
the  general  denial,  and  hence  there  was  no  error  in  sustaining  demur- 
rers to  the  special  answers.  Searey  v.  State,  ex  reL,  66S 

TRANSCRIPT. 
See  Bill  of  Exceptions  ;  Supreme  Court,  11, 18. 

TRIAL. 

See  Contempts,  3;  Decedents'  Estates,  3,  4;  Drainage,  4;  Fraud,  2; 

Sale,  2;  Statutes;  Trial  by  Jury. 

TRIAL  BY  JURY. 
Fraud,  2;  Decedents'  Estates,  4. 

1.  EqunJtu. — Suit  <m  Guardian* s  Bond. — Constituiionat  Law, — A  suit  upon  a 
guardian's  bond  is  not  a  suit  in  equity,  but  purely  at  common  law, 
and  it  is  error  to  refuse  a  trial  by  jury.  Galway  v.  StaAe,  ex  rel.,  161 

2.  Injunction. — New  Trial. — Practice. — In  a  suit  for  injunction  the  trial  is 
by  the  court,  but  for  its  information  the  court  may,  in  its  discretion, 
refer  any  question  to  a  jury,  but  the  finding  ultimately  must  be  by 
the  court,  and  until  that  is  made  a  motion  for  a  new  trial  is  premature 
and  can  not  be  granted.  Pence  v.  GarriMn^  $45 

3.  Same. — Equity. — Discretion.— Th^  discretion  of  the  trial  court  as  to 
what  questions,  in  a  cause  in  equity,  it  shall  submit  to  a  jury,  is  not 
subject  to  the  control  of  the  Supreme  Court.  Ih, 

4.  Same. — For  a  discussion  of  the  practice  where,  in  the  trial  of  a  cause 
in  equity,  the  court  submits  questions  to  a  jury,  see  opinion.  Ih, 

6.    Contempts.— k  jury  trial  for  contempt  is  not  proper. 

Garrigus  v.  St$te,  ex  rel.,  tS9 

6.  There  is  no  right  to  a  trial  by  jury  of  exceptions  to  the  report  of  an 
administrator.  Ihytor  v.  Wnghif  1X1 
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7.  Section  4276,  B.  S.  1881,  requiring  questions  of  fact  arising  in  pro- 
ceedings for  drainage  to  be  tried  by  the  court  without  &  Jur^^y  is  con- 
stitutional. IndianapoliSf  etc.f  Q,  R,  Co.  v.  Gh^ittiany  S60 

8.  Equity, — Fravd. —  Action  to  Set  Aside  Anlenuplial  Oontract. — TriaL — Di»» 
charge  q^  Jury.— /Va«eioe.— A  suit  bj  a  widow  to  set  aside  an  antenup- 
tial agreement,  and  deeds  afterwards  executed  in  accordance  there- 
with, lor  fraud  in  procuring  their  execution,  and  for  partition  of  the 
real  estate  of  whicn  her  husband  died  seized,  is  of  exclusive  ecjuita- 
ble  cognizance,  and  if  the  court  impanel  a  jury  to  try  the  question  of 
fraud,  it  may,  on  hearing  the  plaintiff's  evidence,  discharge  the  jury 
and  for  itself  find  for  the  defendants,  if  the  evidence  will  warrant  that 
finding.  iBrad  v.  Jackaon,  54S 

TRUST  AND  TRUSTEE. 

See  Chubchbs;  Hubbakd  and  Wife,  4;    MARRrm)  Woman,  1  to  3; 

Sheriff's  Sale,  1. 

VARIANCE. 
See  Intoxicating  LiquoR,  1. 

VENDOR  AND  VENDEE. 

See  Fraudulent  Convetance;  Husband  and  Wife,  2,  3;  Mill-Dam; 

Promissory  Note,  7,  9;  Sale;  Vendor's  Ljen. 

VENDOR'S  LIEN. 
See  Fraudulent  Ck)NVEYANCE^  % 

1.  Waifeer, — Taking  the  note  of  a  husband  for  land  conveyed  to  his  wife 
is  not  a  waiver  of  the  vendor's  lien.  Baka  v.  Qilberiy  70 

2.  Same, —  Vendor  and  Vendee. — An  insolvent  husband,  whose  wife  had 
taken  a  conveyance  of  land  without  any  valuable  consideration  save 
an  agreement  to  satisfy  a  vendor's  lien  for  unpaid  purchase- money,  of 
whicn  she  had  notice,  induced  the  original  vendor  to  take  his  note 
and  a  mortgage  of  the  land  in  due  form,  apparently  executed  by  him- 
self and  wife,  but  which  she  never  executed,  and  she  was  besides  an 
infant,  of  which  the  mortgagee  was  ignorant. 

Held,  that  there  was  no  waiver  of  the  vendor's  lien,  and  that  it  could  be 
enforced.  Ih, 

S,  Bona  Fide  Pardiager, — Precedent  Debt. — Oondderatum, — One  who  takes 
a  conveyance  of  lands  in  payment  of  an  existing  debt,  without  no- 
tice of  a  vendor's  lien,  is  a  oonafide  purchaser,  and  holds  free  from  the 
lien.  Weri  v.  Naylor,  4S1 

VENIRE  DE  NOVO. 
See  Criminal  Law,  6 ;  Mill-Dam,  2,  3;  Verdict. 

VERDICT. 
See  Criminal  Law,  6:  Evidence,  2;  Hiohwat,  3;  iNTERROOATORnaB 
TO  Jury.  1 ;  Mill-Dam,  2,  3;  New  Trial,  6;  Practice,  4,  6,  7;  Su- 
preme Court,  17 ;  Will,  2. 
Vtfnire  de  Novo. — JVeurfioe.— When  the  verdict  contains  no  finding  upon  the 
matters  in  issue  in  favor  of  either  party,  and  is  so  imperfect  or  defec- 
tive that  no  valid  judgment  can  be  rendered  thereon,  a  motion  for  a 
venire  de  novo  is  the  proper  remedy,  and  must  be  sustained. 

BunneU  v.  BunneUj  695 

VOLUNTARY  PAYMENT. 
See  County  Auditor,  1. 

WAGER. 
See  Gaming. 
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WAIVER. 

See  HuBBAHD  and  Wife,  2,  3 ;  Pbomissobt  Noix^  9;   Sufbbme  Cottbt, 

18 ;  Vbndob's  Lien,  1,  2. 

WATERCOURSE. 
See  Drainage,  3;  M  ill-Dam. 

1.  Licenae  to  Obstruet  Flow — lUvoecUion, — Alills. — A  parol  license,  given 
withoat  consideration,  to  obstruct  the  flow  of  water  in  a  stream  so  as 
to  set  it  back  upon  tlie  mill  machinery  of  another,  may  be  revoked  at 
any  time  before  it  is  acted  upon.        *  Williamaon  v.  Yinglingj  4J 

2.  Same. — Nuisawe. — AbatemerU. — Mill-Dam. — In  a  suit  for  damages  be- 
cause of  back-water  caused  by  the  defendant's  dam,  where  the  plain-t 
tiff  recovers,  a  judgment  abating  the  nuisance  is  proper,  where  the 
finding  shows  a  proper  case.  /6. 

WEIGHT  OF  EVIDENCE. 
See  Replevin,  2;  Supreme  Court,  9. 

WIDOW. 

See  Decedents'  Estates,  7,  8;  Married  Woman,  6;  Partition,  2,  3; 

Will. 

WILL. 

See  Decedents'  Estates,  7. 

1,  Widow. — EdcUe  for  Life. — Poioer  of  I)idrUnUion,—Adv(meemefU, — The  will 
of  a  testator,  who  devised  all  his  property,  both  real  and  personal,  to 
his  wife  during  life,  and  directed  at  her  death  that  it  shoulu  be  equally 
divided  between  his  four  children,  contained  a  clause  authorizing  the 
wife  to  divide  such  property,  or  any  portion  of  it,  between  said  chil- 
dren during  her  life. 

Held^  tliiit  this  clause  did  not  authorize  the  wife  to  advance  to  one  of  the 
children  S'2,000  in  money  without  any  division  among  the  other  chil- 
dren, and  thereby  divest  the  title  of  the  others  to  such  money. 

Farmer  v.  Fanner,  435 

2.  Same. — Der^fJpntfi^  Estates. — Special  Finding. — In  an  action  by  such  chil- 
dren against  the  mother's  estate  to  recover  such  money,  a  general  ver- 
dict in  their  favor  was  not  controlled  by  answers  of  the  jury  to  inter- 
rogatories that  the  mother  had  advanced  the  identical  $2,000  to  one 
of  the  children,  as  it  was  not  found  that  the  others  consented  to  such 
advancement,  and  hence  the  court  erred  in  rendering  judgment 
against  them  upon  such  answers.  lb. 

8.  Same. — Heirs. — Parties. — Such  an  action  is  not  joint,  but  may  be  main- 
tained by  one  or  any  number,  and  hence  a  defence  as  to  one  will  not 
defeat  the  action  as  to  all.  lb. 

4.  Same. — Administrator. — Estoppel. — The  administrator  of  the  mother's 
estate,  in  a  former  action  brought  by  the  children  to  recover  a  large 
sum  received  by  her  from  the  personal  estate,  having  obtained  a  credit 
for  the  $2,000  advanced  to  one  of  the  children,  is  in  this  action  estop- 
ped to  say  that  such  sum  was  so  advanced.  lb. 

5.  Same. — Appeal.— -The  children  were  not  compelled  to  appeal  from  the 
order  allowing  the  credit  upon  their  claim  for  the  personalty,  but  they 
may  acquiesce  in  such  order,  and  maintain  this  action  to  recover  the 
money  received  from  the  land.  lb. 

6.  Decedents'  Estaies.  —  Claims.  —  Widow.  —  Estate  for  Lift.  —  A  complaint 
against  an  estate  alleged  a  will,  whereby  the  testator's  entire  property 
was  given  to  his  widow  for  life,  with  power  to  make  a  specific  disposi- 
tion of  the  "  remaining  part"  thereof  by  will,  that  the  will  also  had 
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a  proyision  giving  the  widow  his  "stock,  personal  property  and  money 
during  her  natural  life":  that  the  plaintiff  performed  work  and  labor 
and  furnished  goods  to  the  widow  necessary  to  her  support  in  her  last 
sickness  and  for  her  funeral  after  the  testator's  death,  specified  in  an 
annexed  bill  of  particulars. 

Heldf  that  the  complaint  was  bad  on  demurrer. 

Hddj  also,  that  the  will  created  no  charge  on  the  estate  for  the  benefit  of 
the  widow,  but  gave  her  an  absolute  estate  for  life,  and  she  could  cre- 
ate no  charge  thereon  to  operate  after  her  death.    Hcpkinti  v.  QuiwHf  2st3 

WITNESS. 

See  Bastardy,  5  to  8;  Continuance;  Costs,  2;  Chimin al  Law,  7,  8; 

Evidence,  10,  11;  Highway,  2;  Railboad,  1;  Town,  2. 

1.  ExamnaJtUm  of. — Diaeretion, — Braetice, — That  a  witness  was  recalled  by 
the  plaintiff  in  rebuttal  and  permitted  to  repeat  his  evidence  given  in 
the  opening,  is  not  available  error,  unless  it  clearly  appears  that  there 
was  an  abuse  of  discretion  in  allowing  it.       WUliaiMon  v.  Yitiglingf  4^ 

2.  JSoamimUton  (/. — PraeHee. — No  error  is  committed  in  permitting  a  proper 
question  to  be  propounded,  though  the  answer  is  irresponsive  and  im- 
proper. Wai8on  v.  CVoiowre,  SSO 

8.  Same, — If  a  proper  question  will  probably  elicit  an  improper  statement, 

the  opposite  party  shou^l  elicit  such  fact  from  the  witness  before  the 

answer  is  given,  and  then  object,  or  move  to  strike  out  the  answer  when 

•  given.  lb. 

4.  Impeachment  cf. — Evidence. — A  bill  of  exceptions  purporting  to  contain 
the  evidence  of  a  witness  given  upon  a  former  trial,  the  witness  not 
being  a  party  thereto,  can  not  be  read  in  evidence  to  impeach  him 
upon  his. denial  that  he  testified  as  the  bill  shows.      Terry  v.  oS^uns^,  4^^ 

WORDS  AND  PHRASES. 
•  See  Cbiminal  Law,  1,  9';  Instructions  to  Jury,  4;  iNTOXiCATiiro 
LiquoR,  3  to  5;  Promissory  Note,  5. 

WRITTEN  INSTRUMENT. 
See  Contract,  2, 3;  Evidence,  4,  6,  9. 
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